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THE 


INDIAN LIMITATION ACT. 


ACT No. IX of 1908. 

Passed by the Governor-General op India 
in Council. 

(Received the assent of the Governor-General on the 
yth August, 1908). 

An Act to consolidate and amend the law for the Limitation 
0! Saits, and for other purposes. 

TXfHEREAS it is expedient to consolidate and amend the 
’ * law relating to the limitation of suits, appeals and certain 
applications to Courts , and whereas it is also expedient to 
provide rules for acquiring by possession the ownership of 
easements and other property , It is hereby enacted as 
follows — ' 

1. Object . — The object of the Limitation Act is to quiet long possession 
and extinguish stale demands — Luchmre v Runjeet 20 \V. R 373, 377 
(P C ) The statute discourages litigation by burying in one common 
receptacle all the accumulations of past times which are unexplained and 
have now from lapse of time become inexplicable — Story's Conflict of 
Laws, 8U1 Edn , p 794 For this reason it has been termed a statute of 
repose, peace and justice— Mangu v Kandhai, 8 All 475 , J a g v 
Har Naratn, 10 All 524 (529) Tolson v Kaye, (1822) 3 Brod it Bing 
222 Statutes of limitation are definite rules of law giving to the population 
for whom those laws have been framed a guarantee that after the lapse 
of a certain period they may rest in peace and rely upon titles or other 
rights which they have acquired — Ramjiwan v Chand Mai, 10 All 587 
(595) The object of tbe Act is not to create or define causes of action 
but simply to prescribe the period within which existing nghts can be 
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enforced in Courts of law — Suryamam v KaUkanta 28 Cal 37 {46) 
Jm v Ramp 3 Bom 207 Bwda v Kaunsslia 13 All 126 (142) The 
principle of the Act is not to enable suits to be brought within certain periods 
but to forbid them from being brought after periods each of which starts 
from some definite event — Hurry Bhusan v Vpetdra 24 Cal 1 at p 7 
(P C ) The intention of the law of limitation is not to give a right 
where there is not one but to interpose a bar after a certain period to a 
suit to enforce an existing nght — per Sir Richard Couch m Hurryttath 
v Mothoor 21 Cal 8 18 (P C ) Ram Naram v Barkandt 12 O L J 
77 A I R 1925 Oudh 400 See also Kaltcharan v Sukhoda 20 C W 
N 58 Khunntlalv Gound 13 C \\ N 545 [P C) Kumeday Asuiosh 
17 C \V V 5 The Limitation Act merely prescribes a period for the 
institution of a suit and docs not of itself create an obligation to sue 
where none existed— Narayanan v Lakshmanan 39 Mad 456 (458) 

2 Construction — The Act of Limitation being an Act which tah.es 
away or restricts the nght to take legal proceedings must when its Ian 
guage is ambiguous be construed strictly 1 e in favour of the right to 
proceed — Umiashanl ar v Chhotalal 1 Bom 19 New Fleming v Kes 
sowjt g Bom 373 Baluant v Secretary of State 29 Bom 480 Vet hanna 
v Venftata Knsftnayja 41 Mad 18 33 M L J 35 41 Ind Cas 807 
Sutidar v Saltg Ram 26 P R 1911 9 Ind Cas 300 (F B) Deutsche 
Astahsche Bank v Htralal 47 Ind Cas 122 (Cal ) This is also the law 
in England where it has been established by a balance of authonty that 
statutes of limitation must be construed strictly against their operation 
No right or remedy is to be regarded as barred unless it is clearly shown 
to be shut out by the enactment — Murltdhur v Mulu 11 N L R 18 27 
Ind Cas 935 here the interpretation sought to be put upon the techm 
cal words of a Statute like the Limitation Act is arrived at by implication 
and inference the Court ought not to adopt a construction which has a 
restricting and penalising operation unless it is driven to do so by the 
irresistible force of language — Abdul Kartm v Islamunmssa 38 All 
339 (3-13) Mating Tha v Ma Pyti U B R (1918) 1st Qr 79 The pro 
visions of this Act must not be extended to cases which are not strictly 
within the enactment whilst exceptions or exemptions from its operations 
arc to be construed liberally — Roddan v Motley 1 DeG and J 1 (23) 
Poorna v Sassoon 25 Cal 496 

The Act ought to receive such a construction as the language in its 
ptain meaning imports — Luchmee v Runjeet -o W R 375 377 (P C) 
It should not be so interpreted as to restrict rights unless it is clear that 
the Legislature intended that this should be done — Jogeshttr v Ghana 
sham 5 C \V N 356 neither should it be so interpreted as to include 
cases not falling within the strict meaning of the words used— In re 
Rantshanhar 3 C L R 440 Parashram v Rakhma 15 Bom 299 

In certain Allahabad cases however Mabmood J is of opinion that 
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statutes of limitation must be construed stnctly in fas our of their opera- 
tion 1 1 , against the right to take legal proceedings — Matigu v. Kandhat, 
8 All 475 (4S4). Statutes of limitation ate statutes of repose, and they 
should be administered not in a variable manner but as stnctly as possible 
in ordeT to strengthen the repose at which thej aim The rule of limitation 
is not to be administered as a lax sjstcm to be modified, varied or fluctua- 
ting according to the individual views or wishes of the Judge — Pamjiuan 
v Ckard Mat, 10 All 587 (595. 59*5) The statutes of limitation arc 
intended to check tendency of ddatonness, and such statutes must have 
stnet operation These statutes have been called statutes of repose, 
but the moment they are allowed to be slackly dealt with, they cease 
to be statutes of repose and frustrate the very object which they aim at 
—Jag Lai v Hat Naraw, 10 All 5*4 (529) 

The construction of Acts not in pan materia with the Limitation Act 
( e g the Court Fees Act) cannot be called in aid of the construction of 
the Limitation Act — Dajachand v Hemchand, 4 Bom 515, 526 (T B); 
Assan v Pathumma, 22 Mad 494 (502) 

The various articles dealing with a vanety of particular cases should 
be so construed as to make them harmonious and consistent— Sab Prasad 
v Jogesh.31 Cal 6S1 (F B), 8C W N 476. Amnte Raham v Zia Ah- 
med, 13 All 282, 284 (F B ) The language of the third column of the 
first schedule should be so interpreted as to carry out the true intention 
of the legislature, that 1$ to say, by dating the cause of action from a date 
when the remedy is available to the party — Muthukorahkai v Madar 
Animal, 43 Mad 185, 213 (F B) 

3 Which Law applicable — The law of limitation applicable to a 
suit or proceeding is the law in force at the date of institution of the suit 
or proceeding, unless there is a distinct provision to the contrary — Lola 
Sont Ram v Kanhaiya, 35 All 227 (PC), Begam Sultan v. Sarvt Begum, 
48 All 121, 23 A L J 977, AIR 1926 All 93 Narendra v Upendra, 
21 Ind Cas 113 (Cal), Btswesttiar v Imamuddi, 29 Ind Cas 833 (Cal), 
Budhu v Haps, 18 C L J 274 , Gurupadapa v Virabhadrapa, 7 Bom 
459 . Mohesh v Busunt, 6 Cal 340 Thus, a suit brought in 1904 on a 
mortgage executed in 1870 would be governed by the Limitation Act of 
1877, not by the Act of 1859 — Lola Soni Ram v Kanhaiya, 35 All 227 
(PC) If an ex parte decree is passed when the Act of 1877 is in force, 
and the application for setting aside the decree is made when the Act of 
1908 comes into operation, the application would be governed by the 
latter Act — Jta Bibi v Ilahi, 37 All 597 Monohar v Sadiqa, 101 P R. 
1916, Zatbunnissa v Gkulatn Fatema, 70 P L R 191*. 10 Ind Cas 
823 If a sale takes place before 1908, and an application to set aside the 
sale (Art. 166) is made after the passing of the Limitation Act of 1908, 
it will be governed by the new Act — Alai hishon v. Muhtinda, 15 C W. 

N 965. 
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4 Effect of amendment or change —Retrospective effect .—The lav. 
of limitation is not always a law of procedure, that is to say. a purely 
adjective law , for amongst its other consequences it has the creation of 
rights by prescription and if those rights have vested m individuals 
under one law of limitation they cannot be divested by the introduction 
of a new law of limitation, or by an amendment in the law — Gajanan \ 
Woman, 12 Bom L R 88r . Moro v Balajt, 19 Bom 809 (814) The 
repeal of a Statute or other legislative enactment cannot, without express 
words or cleat implication to that effect in the repealing Act. take away 
a right acquired under the repealed statute or other enactment while it 
was in force— Si tar am v Khanderav, r Bom 286, Fast Karim v Armada 
14 C W N 845 (cited under sec 6) . Sahib Dad v Rahmat, 90P E 1904 
(F B ) In other words a statute should not be so construed as to have 
a retrospective effect When the retrospective application of a statute of 
limitation would destroy vested nghts or inflict such hardship or injustice 
as could not have been within the contemplation of the Legislature, the 
statute is not, any more than any other law, to be construed retrospec 
tively — Khushalbhax v Kabhat, 6 Bom 26, In re Ra'ansx Kahanjx, 2 
Bom 148 , Behary v Gobardkan 9 Cal 446 . Gopeswar v Jtban Chandra, 
41 Cal 1125 (S B ) , Ichharam v Govind Ram, 5 Bom 653 , Ram Dilia 
v Tehtu, 4 P It 1902 Ramahrxshna v Subbaraya, 38 Mad 101, 24 M 
L ] 54. 18 Ind Cas 64 Rajah Pxttapur v Ganx Venkata, 39 Mad 645, 
29 M L J 1 30 Ind Cas 94 (T B) Where a section does not merely 
affect procedure but beginning with procedure it goes to the right such 
section cannot have a retrospective effect — Fatmabxbx v Ganesh, 31 Bom 
C30 

Similarly, a suit or application which has been already barred by the 
old Act cannot be revived by the new one — Jia Stngh v Sttrya, 31 All 
495 Khmnxlal v Govtnda, 33 All 356 (PC), Mohesh v Taruck, ao 
Cal 487 (PC) ShUmbhoona'h v Guruchurn, 5 Cal 8g4 , Nursing v 
Hurry hur 5 Cal 897 Jagamba v Ram Chandra, 31 Cal 314 . Vtnayak 
v Dalaji 4 Bom 230 , Dharma v Govtmf, 8 Bom 99 , Mahomed Mthdx 
v SoAinaftai, 37 Bom 393 Appasatnx v Subramanya, 1 2 Mad 26 (PC), 
Teka v Sohnu 39 P R 1901 , Khan v Hakim, 97 P R 1905 ; Raman 
v Chaphan 23 M L J 753 Somasundaram \ Vaithilmga, 40 Mad 846, 
41 Ind Cas 546 So also, a judgment or decree which had become un 
enforceable by lapse of time before the passing of the present Act cannot 
be reined or made effective by any retrospective operation of this Act 
— Sachmdra v M ah a raj Bahadur, 49 Cal 203 (214), 26 C W N 859 P C 
It should be noted in this connection that section 2 o! the Limitation 
Act of 1377 contained a provision that 'Nothing herein contained shall 
be deemed to affect any title acquired or to revive any right to sue barred 
under the Limtiat.on Act, 1871 " But this clause has been omitted in the 
Act of 1908. in ues o! a similar provision existing in the General Clauses 
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Act, Section 6 of the General Clauses Act (X of 1897) provides that the 
repeal of any enactment “shall not revive anj thing not in force or existing 
at the time of the repeal or affect any right, prmtege, obligation or liability 
acquired, accrued or incurred under any enactment so repealed 

5 Pending proceedings — Since the law of limitation applicable to 
a suit or proceeding is the law m force at the date of institution of the 
suit (see 35 All 227 above) and since a statute has no retrospective effect, 
it follows that any change in the law of limitation dunng the pindency 
of a suit does not affect the proceedings A suit is governed by the pro- 
visions of the statute of limitation m force at the time of its institution 
and not by those of a subsequent statute coming into operation dunng its 
pendency — Maula Baksh v Bkaba Sundan, 19 C I J 187 , Ram Ditla 
v Tehtu, 4 P R 1902 

6 Applicability of sections and articles — The applicability of parti- 
cular sections of the Limitation Act ought to be determined by the character 
of the thing sued for, and not by the status, race, character or religion 
of the parties — Fattehsangji v Dessai. 2 X R 178 (P C) 

When there are two articles which may possibly govern a case, the 
one more general and the otheT more particular and specific, the latter 
ought to be applied — Sharoop v Joggessur, 26 Cal 564 (T B ) , Manga 
v Dalhin, 25 Cal 692 {698, 699) . Municipal Board \ Goodall 26 All 
482 ; Madras Steam Navigation v Shahmar Works, 42 Cal 85 , Narmada- 
bai v Bhabamshankar, 26 Bom 430. Nagoba v Madholala, 4 N L R 
49, TofaLilv Motnuddtn, 4 Pat 448 AIR 19 *5 Pat 765 

But if two articles limiting the penod for bnnging the suit are wide 
enough to include the same cause of action, and neither of them can be 
said to apply more specifically than the other, that which keeps alive rather 
than that which bars the right to sue should generally, and apart from other 
equitable considerations be preferred — Tofa Lai v Motnuddin, (supra) 

7 " Suits’’ — The Limitation Act Is applicable to suits brought by 
the plaintiff , it does not apply to a right set up by the defendant in de- 
fence A defendant will not be precluded from setting up a right byway 
•>f defence, even If he could not have done so as plaintiff by way of substan- 
tial claim — Dcodhan v Dayanand, 35 Ind Cas 610 (Cal ) , Se huram v 
Chhota Raja, (1917) M W. N 327, Sn hnshan v Kashmito, 20 C \V 
N 959 (P C). Akbar v Raghunandan, 57 Ind Cas 348 (Lah ) , Vcn- 
katachalapathi v Robert T ischer, 30 Mad 444, Lakshmi Dass v Rap 
haul, 30 Mad 169 (F B ) , Rajagopalan v Subramania, (1919) M W N 
356 ; Meherban v Raghunath, 5O L J 768. 49 Ind Cas 113. Rai«<wni«a 
v. Zorawar, 29 O C u8, 13 O L J 10, A I R 1926 Oudh 228 Mahadev 
v, Sadashiv, 45 Bom 43 But where a suit by the defendant would have 
been barred under sec 26 or 28, the defendant cannot set up his right 
by way of defence — Mahadev v SaissAie, 45 Bom 45, 22 Bom L. R 1082, 
39 Ind. Cas 118 
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8. Certain applications — It should be noticed that this Act does not 
provide for all kinds of applications to Court, but is limited to certain 
applications mentioned in the ist schedule. The following applications 
are not covered bp this Act — 

(i) An application for a certificate to collect the debts due to the 
estate of a deceased person — Janak i v Kesavalu, 8 Mad 207 , (2) an 
appication for probate — In re Ishan Chandra Roy , 6 Cal 707, Bat 
Manekbat v Manekjt, 7 Bora 313, Gnanamuthu v Vana 17 Mad 379. 
(3) an application for letters of administration — Kashi Chundra v Gopi- 
hnshna, 19 Cal 48 Bai Manekbat v Manekj «, 7 Bom 213, (4) an appli- 
cation under the Religious Endowments Act, or an application for 
the appointment of new trustees — Janaki v Kasataltt, 8 Mad 207 
{5) an application to a Court to exercise the functions of a ministerial 
character — hylasa v Ramasanu , 4 Mad 172 , Vtthal v Vtlhojt, 6 Bom 
386 , Mooli a Casstm v Moolla Abdul, 8 L B R 42 2 (6) an application 
to a Court to do what the Court is bound to do and has no discretion to 
refuse to do — Darbo v Kesko, 9 All 364 . Balajt v Kush aba, 30 Bom 
415 Madhabmom v Lambert, 37 Cal 796 Moolla Casstm v Moolla 
Abdul, 8 L B R 422, 35 Ind Cas 950 as for example, an application 
to a Court to pass judgment according to an award — Iswardas v Dosibai, 
7 Bom 316 , or an application for a certificate of sale by a purchaser of 
land at a Court sale — Devtdas v Pirjada, 8 Bom 377, hylasa v Kama 
samt, 4 Mad 172 Sec notes under Art 181 

9 Criminal Proceedings — The Limitation Act docs not apply to 
criminal proceedings unless it is made applicable to them by express pro 
'•sion Sr— Queen v Ameeroddeen, 15 W R 25 (Cr J , Queen v Nageshappa, 
20 Bom 543 (540) , Queen Empress v Ajudhia Singh, 10 All 350 , In 
the matter 0/ Aiffit, n Mad 332 Thus, an application for sanction under 
Sec 195 of the Cnm P Code was not governed by any rule of limitation 
— Queen- Empress v Ajudhia Singh, 10 AH 350 , Queen v Nageshappa, 
20 Bom. 543 Act XIII of 1859 (Workmen’s Breach of Contract) being 
a penal enactment, the Limitation Act is no bar to a claim under Sec 2 
of that Act to recover an advance made to a labourer — In the matter 0/ 
Ktltu, 11 Mad 332 Certain criminal appeals arc specially provided for 
la Articles 250, 150A, 154, 155 and *57 



PART I. 


Preliminary. 

Short title extent 1 (i) This Act may be called the 

and commencement Indian Limitation Act, 1908 

(2) It extends to the whole of British India ; and 

{3) This section and section 31 shall come into force at once 
The rest of this Act shall come into force on the first day of 
January, 1909 

10 British India — This Act applies to the Agent’s Court at Aden 
which is included in the Bomba) Presidency, and to non regulation Pro- 
vinces and the scheduled Districts — Q E v China hoy a, 13 Mad 353 
{360) This Act does not apply to Laccadive Islands — Ahmed Koya 
\ Aisammo, ipMad 419 93 Jnd Cas 311, A I R 1926 Mad 6 37 

Native States do not form part of British India and this Act is not 
intended to apply to them although many of those States have adopted 
this Act See also Note 13 under sec 2 

2 In this Act, unless there is anything 
Definitions repugnant in the subject or context, — 

(1) "applicant ' includes any person from or through whom 
an applicant denves his right to apply 

(2) ' bill of exchange" includes a hundi and a cheque * 

(3) "bond ’ includes any instrument whereby a person obliges 
himself to pay money to another, on condition that the obliga- 
tion shall be void if a specified act is performed, or is not per- 
formed, as the case may be 

(4) "defendant” includes any person from or through whom 
a defendant denves lus liability to be sued • 

(5) "easement” includes a nght not ansing from contract, 
by which one person is entitled to remove and appropriate for his 
own profit any part of the soil belonging to another or anything 
growing in, attached to, or subsisting upon, the land of another 

(6) "foreign country” means any country other than Bntish 
India 
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(7) "good faith” ; nothing shall be deemed to be done in good 
faith which is not done with due care and attention : 

(8) "plaintiff” includes any person from or through whom 
a plaintiff derives hts right to sue : 

(9) "promissory note” means any instrument whereby the 
maker engages absolutely to pay a specified sum of money to ano- 
ther at a time therein limited, or on demand, or at sight : 

(10) "suit” does not include an appeal or an application : 
and 

(n) "trustee” does not include a benamidar. a mortgagee 
remaining in possession after the mortgage has been satisfied, 
or a wrong doer in possession without title. 

'Includes’’ — The use of this word shows that the definition is not 
exhaustive, but enumerate c only Where the definition is intended to 
be exhaustive, the word 'meaDS* is used — Empress v Ramatiujayja, 

2 Mad 5 (7) , Bahattlrao v Purshotam. 9 B H C R 99 (106) 

10 A ' Bond’ — The definition is the same as that given in Sec 2 (5) 
o! the Indian Stamp Act II of 1899 

Where 40 maunds of wheat were advanced to the defendants who 
agreed in writing to repay the same with interest in kind, held that the 
instrument was a bond within the meaning of this section, and not a mere 
agreement — Wadhaua v harm Baksh, 6 Lah 276, 86 Ind Cas 844, 
AIR 1925 Lah 415 

11. Defendant,’ 'from or through’ — Adverse possession ol a defen- 
dant may be added to the previous adverse possession of the widow by 
whom the defendant was adopted, as the defendant derived his habiUtj 
to be sued from the widow and thus brought himself within the definition 
o! a ’’defendant’’ as provided by this section — Padajirav v Patnrai, 13 
Bom 160 (163) So also, adverse possession by the defendant of the 
office of archaha may be supplemented by the previous ads erso possession 
of his predecessor in office — hnshnaswamt v Veerasuatnt, 36 M L J. 
9 J. 49 Ind Cas 393 Adverse possession of the defendant maj be sup- 
plemented by the prcMous adverse possession of the judgment-debtor 
from whom the defendant purchased, and may be pleaded in a suit bj the 
auction purchaser under see 331 of the C P C of 1881 (rr. 99 and 103, 
Order XXI of the Code of 1908 ) — Namdm v. Jtamchandra, 18 Bom 37 
A son in a Mitakshara family acquires an interest by devolution, as soon 
as he is born, in the property v rsted in his father and other members of 
the fanntj , and thus he derives his liability to be sued from or through 
his father and those members and to be impleaded as a defendant m a 
•uit against the family propertj— Hart Prasad v. Sovrendra, l Pat. 500 
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(521) 3 P L T 709 \ I R 19 . Pat 450 \ purchaser at an auction 

sale acquires the nght title and interest of the judgment debtor and 
in virtue o( that is put in possession b> rcison of which he becomes liable 
to be sued b> the true owner He therefore denies such liability within 
the contemplation of tl is section from or through the judgment debtor 
— th Sahrb \ Kaji Hmad 16 Born 197 

A char which was found to be reformation i« sifw of the plaintiff s land 
was occupied for some je irs t j Government It was then cl-umed bj the 
defendants as their property and Government made over po session to 
them On plaintifl » suing to recover possession the defendants pleaded 
imitation and to male out their plea claimed to tack on to their own 
occupation the penod of Governments possession Held that the dc 
fendants did not demc liability to be sued from or through the Government 
but on the other hand they 1 ad claimed against the Government and had 
recovered the land from the Government the} therefore could not tack 
the penod of Government s possession to their own — Hasan a Kumar 
v Secular) 0/ State 44 Cal 838 874 (P C) 21 C \\ N 642 15 A L J, 
39S ij Bom L 11 4 80 3. W L J 503 

13 Easement — The definition of casement given in this section 
shall not applj to those places where the Easements Act applies viz 
— Madras the Central Provinces Coorg Bomba} the N A\ provinces 
and Oudh See Easements Act (V of 188 ) Sec 3 In those places 
the following definition as given m Sec 4 of the Easements Act will be 
adopted — An easement is a nght which the owner or occupier of certain 
land possesses as such for the beneficial enjoyment of that land to do 
and continue to do something or to prevent and continue to prevent 
something being done in or upon or in respect of certain otlxer land 
not his own 

Sec notes under Sec 20 

13 Foreign country — Aden the Andaman and Nicobar Islands 
Ajmere and Marwara in Rajputana are declared by Acts XIV and XV 
of 1874 to be parts of British India So also the Cantonment of Wadhwan 
in Kathiawar — Tticcampanachand v D D A C I Ity Co , 9 Bom 

244 

The Native States arc outside British India So is the territory of 
Mayurbhanj — btnpress v Keshub 8 Cal 985 (T B ) so is the British 
Cantonment of Secunderabad— Ilossam Ah v Abut Ah 21 Cal 177 
as also the Tributary Mehals of Onssa — liatan Mahanti v K hat 00 29 
Cal 400 and the Colony of Mauritius — Kasim v Isuf 39 Cal 509 (516) 
bo also the Laccadive Islands — Ahmed Koya v Atsamma 49 Afad 419 
93 lad Cas 34 r A t It 1916 Mad 657 

Good Faith — The definition is almost the same as that given in sec 
5 1 of the Indian Ptnal Code 

14 Plaintiff — from or through — A slanom according to the 
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tomary law of Malabar is descendible from one slattern bolder to another 
in a peculiar line of succession and each successive holder is m the same 
position as an ordinary heir succeeding on intestacy Slanom holders 
therefore derive their title to sue from or through their immediate pre 
decessors within the meaning of this clause — Rajah of Palghat v Rama 
» <nwi 41 Mad 4 33 M L J 26 42 Ind Cas 22 

But a ghatwal does not claim through a previous ghatwal within the 
meaning of this clause even though the latter may be the father of the 
former — Prosanna ht xar v Srtftant 40 Cal 173 17 C W N 139 16 
Ind Cas 365 

A reversioner claiming an estate under the Hindu law does not claim 
from or through the widow in whom the estate vested at the death of the 
last male holder— Lambasiva v Ragaia 13 Mad 512 Therefore ad 
verse possession against the v idow does not necessarily bar the reversioners 
also Sec this subject discussed under Article 141 

\ trustee of an endowment derives Jus title from or through the trustee 
preceding him— Gnanasambhandha v l elu Pardarat 23 Mad 271 (280 
281) But one of several joint tenants does not claim from or througl 
a deceased joint tenant because when one of the joint tenants dies no 
one claims anything under him as there is no transmission of interest — 
Richardson v Yo < g L R 6 Ch 478 cited in Bhogtlal v Amnia Lai 
17 Bom 173 (178) And where there are several reversioners entitled 
successively under the Hindu Law to an estate held by a Hindu widow 
no one of them claims through or denies his title from another but each 
derives tltltlrom the last full owner — Rhagitanta v Suhht 22 All 33(1 B) 
If therefore the nght of the nearest reversioner to contest an alienation 
by tl c widow is allowed to be barred by limitation as against him it will 
not bar the similar rights of the remoter reversioners See notes under 
"vrhclc 125 

15 Promissory Note — Compare t!us definition with that given m 

See 4 of the Negotiable Instruments Act XXVI of 1881 \ promissory 

note is an instrument in writing (not being a banknote or a currency note) 
containing an unconditional undertaking signed by the maker to pay 
a certain sum of money pnly to or to the order of a certain person or 
to the bearer of the instrument 

16 Suit — \ suit must begin with a plaint Therefore a proceeding 
under Sec '’44 of tbe Civil P Code 1882 (Sec 47 of the Code of 1908) Is 
not a suit — Venkatachandrafpo v Vtt katarama 22 Mad 256 (258) 
The vror 1 suit m this Act does not include an appeal or an appl cation 
Thus it docs not ind u tc an appeal in a divorce suit — A v D 22 Bom 
fu Nor docs H include an apjlication under the Indian Companies 
Act See -14 — Connell v Himalaya Bank 18 Ml 12 

Trustee —See notes under see 10 



PART II 

Limitation of Suits Appeals and Applications 


3 Subject to the provisions contained in sections 4 to 25 

(inclusive), every suit instituted, appeal 
Dismissal of suits , , , , , , 

etc instituted etc preferred and application made after the 

tition >en0d * ,ml period of limitation prescribed therefor 

b> the first schedule shall be dismissed, 
although limitation has not been set up as a defence 

Explanation — \ suit is instituted in ordinary eases when the 
plaint is presented to the proper officer in the case of a pauper, 
when his application for leave to sue as a pauper is made , and, 
in the case of a claim against a company which is being wound 
up by the Court when the claimant first sends in lus claim to the 
official liquidator 

16A Special or local laws — By section 29 (2) as amended by the 
Limitation \mcndmcnt \ct of 1922 this section has been made applicable 
to special or local laws 

17 Government — Even the Government is not entitled to an ex 
empUon from the provisions o! the Limitation Act — Appaya v Collector, 
4 Mad 155 

18 Custom — No custom will be allowed to override the positive 
prescriptions of the Limitation Act— Mohanlal v Amratlat 3 Bom 174 

19 Agreement of parties — The parties cannot by consent or agree 
ment extend or alter the period of limitation — hrtsio Komul v Hurts 
Sirdar 13 W R 44 (T B ) Lalla Ram Sahoy v Dodraj 20 W R 395 
Nobain v Dhon 5 Cal 820 liaroda Spinning and Weaving Co v Satya 

t arayan Marine and Fire Insurance Co 38 Bom 344 Iiletra Mohan 
v Mohim 18 Ind Cas 595 Midnapur Zcmtndary v Deputy Commissioner 
3P L J 132 44 Ind Cas 370 soalso the parties cannot waive the statute 
or contract themselves out of the law of limitation in this country For 
it is well settled that there can be no estoppel against an Act of the Legis 
lature An agreement by a person against whom a cause of action has 
arisen that he would not take advantage of the law of limitation is in 
effective — Sitharama v Knshnasam* 38 Mad 374 (381) 25 M L J 

264 21 Ind Cas 24 This section places it beyond the power of the Judge, 
as well as beyond the power of the defendant to ignore or waive the 
of limitation— Mangku v Kandhai 8 All 475 Samuel v Improvetr * 
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Trust, 26 O C 324 73 Ind Cas 127 A covenant not to raise the 
plea of limitation in case a suit has to be filed, is inoperative and invalid, 
since its effect xs to defeat the provisions of this Act, and as such falls 
within section 23 of the Contract Act — Ramamurthi v Gopayya 40 Mid 
701 Sitharama v Knshnasami, 38 Mad 374 Such a covenant will not 
prevent the Court from interfering and dismissing the suit — Chaturbhuj 
v Muhammad Habib, 54 Ind Cas 36 (Pat ) 

So also, the parties cannot agree to postpone the period of limitation 
— Ramamurthi v Gopayya, 40 Mad 701 

20 Consent of parties — The consent of patties cannot give a Court 
Jurisdiction to hear an appeal when the same has been presented beyond 
the time prescribed by the Limitation Act — Debt v Mulhu 1894 A W 
N 79 

21 Onus of proof — This section compels the Court to dismiss the 
suit, if it is time barred, although the defence of limitation has not been set 
up and the plaintiff must show that his suit has been instituted within the 
period of limitation, or that there are circumstances which take his case 
out of the ordinary period of limitation — Mahomed Arsad v Eakoob, 24 
W R 1 81 The plaintiff must on his own allegations be able to show 
that hts suit is within time he cannot be allowed to adopt any allegations 
of the defendant in order to show that his claim is not barred — Monsn 

Ram v Behan 6 P R 1912 But if the plaintiff proves his case and 
the defendant sets up the defence of limitation the defendant must plead 
it and show that the claim is barred — Radha Prasad v Bhajan, 7 AH 
077 (68°) H the defendant asserts that a shorter period applies, then 
the burden lies on the defendant to prove the circumstances which bring 
tile suit within the shorter penod — Mohan Singh v Henry Conder, 7 
Bom 478 If when the plaintiff proves his case (in a suit to recoser monej 
on a bond) it appears from the facts that the debt accrued at a date 
earlier than the period of limitation, and the defendant has set up the 
plea of limitation in that case the defendant will be entitled to judgment 
— Radha Prasad v Bhajan, (supra) 

So also, this section compels the Appellate Court to dismiss a time- 
barred appeal although the respondent has not taken the objection; and 
|t lies upon the appellant to prove affirmatively that the appeal has been 
presented in proper time — Ramey 1 Broughton, 10 Cal 658 

22 Suit Instituted — A suit should be taken as instituted on the da) 
on which the plaint is presented it does not matter, if It be not accepted 
on that day . therefore where a plaint is presented within the penod of 
limitation with insufficient Court fee, and time is given by the Court to 
make good the deficiency, the suit is not barred by limitation if the defi 
ciency Is supplied within the penod fixed by the Court, though after the 
limitation penod had expired I or the purposes of limitation, the date 
of presentation of the plaint and not the date on which the requisite Court- 
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lees are subsequent!) put in, should be deemed to be the date of institution 
of a suit — Ra} htlkort ' \fadan Mohan 31 Cal 75 Suretulra Kumar 
\ Kunja 37 Cal 814. Hun Mohun \ Naimuddin 20 Cal 4: Moh v 
Chhatn, tg Cal 7*0 , Dhondtram \ Taba. 27 Bom 330 I? am Doyal \ 
Skrr Sirgk. 45 All 518,21 A L. J 3S7, A I It 1923 All 538 Gavaranga 
v Biloknthna. 32 Mad 303 E B (overruling 1 enkataramayya v Krtsh 
nay ja 20 Mad 319) . .It son \ Palhumma. 22 Mail 494 , Hart v Attbnr 
39 Ml -49 (F. B), Gaya Lea n Office Ld v Atrttdh Behan iP L J 
410. Tara Singh \ Muhammad. 74 P R 1903. Saif Ah v Fiiruf JlfMifi, 
*23 P It 1907: Jkarda Khan v Bahadur Ah, 3 P It 1893 

Compare sec 149 of the C P Code (190S) and sec 28 of the Court 
Pees Act 

(But it has been held in certain other Allahabad cases that a suit can 
not be said to be instituted by the presentation of a plaint which bcaTS 
insufficient Court fee, and the date on which it is re presented with pro- 
per stamps is the date of institution of the suit , therefore, if at the time 
when the deficiency m Court fee stamps is made good the period of bnuta 
tion has expired the suit must be dismissed as barred — Chhatarpal v 
Jagtam, 27 All 4 1 1 , Rant Tahal v BAufrn, 28 All 310, Durga v Bisheshar, 
24 All 218, Jaxntt v Bachu, 15 AH 63 at p 70 (T B) Even if the 
Jodge fixes a time for the payment 0/ the deficient Court fee, it must be 3 
time within the period of limitation — Jatnh v Bachu, 15 All 65 (T B) 
Muhammed Ahmed v Muhammad Serajuddtn, 23 All 423 But these 
rulings have been disapproved of in *9 All 749 (r B ) ] 

Similarly, when a plaint is returned and ordered to be amended within 
a time fixed by the Court, it is the date of the original presentation of the 
plaint, and not the date of the subsequent presentation after amendment 
that is deemed to be the date of institution of the suit— Durgagtr \ Kollu, 
10 Ind Cas 781 , Patel Ma fallal v Bat Parson 19 Bom 320 , Shea Parlab 
v Gholam, 2 All 875 , Ram Lai v Harrison 2 All 832 , Jagannath v 
Lalman, 1 All 2 Co 

If a plaint has been insufficiently stamped at its presentation, and the 
deficiency is supplied after the expiration of the penod of limitation, and 
after expiry of the time fixed by the Court for the supply of the deficient 
stamps »t will be liable to rejection and the suit will be considered barred 
— B'ahntomoyt v Andi St 27 Cal 376 

Where a wholly unstamped (and not merely insufficiently stamped) 
plaint was filed on the last day of limitation and the Court accepted it 
and ordered the plaintiff to file stamps the next day, which the plaintiff 
did held that the suit was time barred the plaint being considered as 
presented on the day on which the stamps were put in — Partab Stngh v 
Ktshan Dyal, 1890 P It 130 

Where a suit was by two plaintiffs, but the plaint being signed by 
one alone it was returned for the signature of the other, and the same 
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was re presented after the period of limitation allowed for the suit, held 
that the suit was barred — Vellappa v Subrahmanmn "6M L J 494 
23 Ind Cas 431 

Where a plaint presented within time was returned to the plaintiff 
after issue of summonses the defendants not having been found for being 
re presente l when the whereabouts of the defendants could be found the 
suit would be in time though when the plaint was re presented the point 
of limitation had expired — Torobat v Ptr Bahhsh 22P R 1 887 

Where a plaint presented in time to the proper Court was returned by 
that Court to be presented to the Court deputed to try the suit and was 
re-presented to the Court deputed at a time when the period prescribed 
had already expired the suit should not be dismissed The principle is 
that when a plaint is presented to the proper Court which makes it oser 
for disposal to a subordinate Court the date of the suit is the date of 
original presentation and the fact that the Court improperly returned the 
plaint to the plaintiff for presentation to the subordinate Court instead of 
itself forwarding it direct to such Court does not affect the question of 
limitation— Seth Thandi Ram v Makdta 7 P R 1895 

Proper presentation — The plaint must be presented to an officer 
authorised to receive it otherwise there is no proper presentation and the 
suit is not instituted — Raj Chunderv Googul Gope 18 W K 172 Thus 
where a plaint was presented to a karkun left in charge of the Court dunng 
vacation it was held that such presentation was invalid — Nandavallabh 
v Atlibhai 6 B H C R A C 254 A despatch by post is not present! 
tion to the proper officer of the Court but if such a plaint is accepted and 
the party afterwards appears and takes out the necessary processes under 
the Court s orders within the period of limitation it may be held that the 
institution was not bad — Sankoranarajana v Hunjappa 8 Mad 411(413) 
Sut against minor — A suit against a minor is instituted when the 
plaint IS filed not when a guardian ad litem for him is appointed — Khein 
Karan V Itar Diyal 4 All 37 Jmami v Sad dan 18 P R rqoi 

23 Appeal preferred — In cases of appeals too a conflict of opinion 
exists as to whether an appeal should be treated as preferred on the day 
on which it is first presented or on the subsequent date on which it is 
presented after putting in of proper stamps According to some cases, 
the date of the original presentation of the memorandum of jfppcaf and 
not the date on which it Is re presented after supply of deficit stamps is 
deemed to be the date of f bng of the appeal — Patcha Sahib v Sub Collector, 
15 Mad 78 while in J ahulunmasa v Ktshorc Mohan 19 Cal 747 and 
RaMioriinv Govtnd 12 All 1 29 (F B) it has been held that a memorandum 
of appeal not properly stamped when presented cannot be treated as 
having been preferred within tbc meaning of this section of the Limitation 
Act The Tatna High Court I krwisr holds that if an appellant deliberate!) 
without an> excusable ground and to suit bis own con> cmcnce pays on J is 



*EC. 3 ] 


me rants limitation act 


15 


appeal inm^aent Court fee the Court Is not bound to accept the appeal 
and gise the appellant time to maVe good the defcicnc) , esen assuming 
that the Court has power to tccelse such appeal and allow time lor the 
detaenc) to be made good it would be exercising its discretion in an 
unreasonable manner If it were to do so — Ram Sahay \ Lathtm Aura) an 
3 r u J 74 

Proper presrrta ion of appeal — \n appeal is said to be preferred 
when it is presented in accordance with sec 541 of the C P Cotie 18S2 
(O N.LI r 1 of the Code of 190S) it bj a proper person to the proper 
Court— Aktkoy Aumar » Ckund/r \lohun 16 Cal 250 

Presentation of an appeal without a cop> of the decree appealed from 
is not a proper fling of the appeal — Masum v Madan 1911 P W R 
S Balkaran \ Gonnd N atk 12 All 129 (F B ) Chamila v Amir A hew 
t6 All 77 Akbar Alt \ Ram Ckand 53 P R 1887 Ai hal v Ishttar 
147 P R 1879 C \ C “*2 P R 1903 Dhag Singh v Jhanda Singh 
7 P R 1879 Rut a copy of the decree of the first Court is not required 
to be filed with the memorandum of a second appeal — Pirathi Singh v 
l enkataramananan 4 Mad 419 (F B) Chumlal v Dahyabhai 32 
Bom 14 (F B) 

If a memorandum of appeal is presented to the District Judge at his 
house after Court hours on the last day of limitation the Judge has juris 
diction to accept it although he is not bound to do so — Thahur Dm Ram 
V Hart Dat 34 All 482 (F B ) 

Appeal ly prisoner —Presentation of the petition of appeal by a 
prisoner In jail to the officer in charge of the jail is equivalent to presenta 
tion to the Court — Queen v Ling ay a 9 Mad 238 

24 Application made — For the purposes of limitat on applica 
tions may be made at any time In the day notwithstand ng the rules of 
the Court prescribing certain hours for the receipt of petitions and hearing 
of motions — Desputty v Doolar Roy 1 C L. R 291 

An application made to the High Court (original side) of Bombay is 
deemed to be made for the purpose* of limitation when the notice of motion 
is frst filed in the proper office of the Court and not when the motion is 
made — Venkapatya v Naeerally 47 Bom 764 (772) 

When an application tor execution is defective in certain part culars 
and a supplemental applicat on furnishing such particulars is put m 
the two may be cons dered as one appl cation put in on the date of the 
first — ■ MacGregor v Tartm Churn 14 Cal 124 But it has been held 
by the Allahabad High Court that an insufficiently stamped appl cation 
for review will be considered as made for the purposes of 1 nutation only 
on the day the deficiency iti stamp Is supplied — Mi nro v Cawnpore Munt 
ctpal Board 12 All 57 Compare the cases cited at p 13 ante as regards 
insufficiently stamped plaints 
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The application must be made to the proper officer, otherwise there 
is no proper making of application The presentation of an application 
for review to the Munsartm of the District Court instead of to the 
Judge was held to be improper — Mmtro v Cawnpore Municipal Board, 
12 All 57 

25 Shall be dismissed” — 'Reasons of public policy having dictated 
the enactment of the Law of Limitation, the Indian Legislature has ex* 
presslj declared that, whether the defence of limitation be pleaded or 
not the Courts whether of first instance or of appeal arc bound to give 
effect to such law The bar of limitation cannot be waived, and suits 
and other proceedings must be dismissed if brought after the prescribed 
periods of limitation" — U N Mitra's Limitation (5th Edn ), p 38 "A 
Law of Limitation and prescription may appear to operate harshly or 
unjustly in particular cases but where such a law has been adopted by the 
State for reasons which justif} the rule in the majority of cases, it must 
be applied with stringency, and no individual case to which these reasons 
are inapplicable can be excepted from its operation The general good 
of the community requires that even a hard case should not be allowed 
to disturb the law The rule must be enforced even at the nsk of hardship 
to a particular party The Judge cannot on equitable grounds enlarge 
the time allowed by the law, or postpone its operation, or introduce ex- 
ceptions not recogmred by it" — Ibid, p 248 

It has been held in a Madras case that the obligation cast upon a Court 
to dismiss a suit exists only in cases where it is in a position to dismiss the 
whole suit It does not exist, where the plaintiff's claim is partially ad- 
mitted by the defendant — Kandasamy v Annamalai, 28 Mad 67 But 
the correctness of this decision may be doubted 

Time barred appeal presented before wrong Court — Where an appeal 
is filed ui the wrong Court and is out of tune, the Court is entitled to dis- 
miss it, and not to return it for presentation to the proper Court in order 
that the latter may consider the question as to whether the time can be 
extended under Section 5 — Charandas v Amirkhan, 48 Cal noatpp 117, 
ll8(P. C). 23C \V N 289, 57 Ind Cas 60G 

25A Admitting time-barred appeal subject to objections — The 
practice of admitting a time-barred appeal “subject to objections at the 
hearing" has been condemned by the Pnvy Council in Krtshnasatm \ 
Ramasami, 41 Mad 412. 22 C W. N 481. 20 Bom L R 541 and should 
therefore cease See also Talendrajit v. Gunendrajit, 31 C I J 1 Al-dttl 
Kassetn v Chaturbhuj 0 P. L J 444, Chaturbhuj \ Muhammad Habit, 
54 Ind Cas 36 In the above Pnvy Council case as well as in Shnmant 
Sundae that v Collector, 43 Bom. 376 (P C ) their Lordships of the Judicial 
Committee impressed on the Courts in India the urgent expedient of 
adopting a procedure nbich should secure at the stsge of admission the 
final determination {after due notice to all parties) of any question of 
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a^ectng the co^ipctcncs of in sppcll Crc ''' t ° 7 ° uniter 

^ertirn 5 

26 Limitation not pleaded by the defendant — The provisions of 
t v i« «wtin are mandators and are to te gum effect to even though the 
pmrt nl limitation is not rai«ed at all b> the defendant or lsmsed at a late 
rtisre of the ca«e eg in second appeal — Pafotam \ Matigla 34 Cal 941 
ir n 1 ^ee al«o Deo Naram \ II rib 28 Cal *0 A Court is hound to 
tale notice of a question of limitation not spceific-t!l\ raised in the written 
«tatement if on the facts m the plaint and those found it patently nppenrs 
tlst tl e «mt is barred— PAedrt 1 Podmonalha, 17 V L T 18, 26 Ind 
Cas liinorsM ^adsiAu 27 TJom L R 1456 AIR 192G Bom 
51 Even the fact that the defendant lias abandoned the plea cf bnlita 
tion in the lower Court does not relieve the Appellate Court of the duty 
of taking notice of the point of limitation sno tnclu — Ilukatn v Shahab 
Dm 1918 P R 14 44 Ind Cas 890. Nehal Dm V Kurort Chand, 
97 P R 1910 8 Ind Cas 090 Rut where the suit is not on the face of it 
obviouslj barred b> limitation the Appellate Court does not exercise 
a sn<e discretion in taking up the question of limitation on its own initiative 
— \Jg Ion s Mg Po ha 3 Rang Co 89 Ind Cas 56 

In Tngland the statutes of limitation may be waived by the person 
entitled to the benefit thereof therefore if limitation is not pleaded by the 
dcfrnlant the Court will not of itself take notice of the defence But 
this rule applies only to those cases where limitation merely bars the 
renudv without extinguishing the very right itself and not to cases where 
the ver> nght itself (and not merely the remedy) is baned See Banning 
on Limitation, 3rd Edition page 10 Sec also Stlharetna v hnshnatuamy, 
38 Mad 374 at p 380 

27 PJea when can be taken — In the Original Court, if the plea of 
limitation is taken before the issues are fixed, it must, of course be enter- 
tained and decided If it 13 taken by the defendant at a later stage and 
can be decided on the existing issues and on the record as it stands there, 
the Court is bound to take rote of it and decide it This rule holds good 
whether the pica has been actually taken or not if the matter has in any 
way come to the notice of the Court But il after the issues in the case 
have been fixed and the case has proceeded to some length the defendant 
raises the question of limitation and the Court finds that in order to decide 
that question fresh issues of fact have fo be gone info and additional 
evidence taken then the Court has the option of refusing to entertain the 
plea When a case has passed out of the Court of first instance and is 
before a Court of appeal, the rule remains the same and an appellate 
Court is justified in refusing to entertain a plea of limitation which was 
not taken in the first Court nor in the grounds of appeal in the Apr 
Court but is urged for the first time in argument in the latter Court, 
the plea for its proper decision involves further inquiry into facts — t 
L 2 
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Muhammad \ Piara, 84 P I? 191:, 13 Ind Cas 792 W lhe defendant 
deliberate!) abandons the plea of limitation in the Court of first instance, 
he cannot be allowed to raise the question in appeal, if the facts found do 
not enable the Appellate Court to decide jt-^SesAocfia/a v Parade, 25 
Mad 35 60 Pangay y a v Narastmha. 19 Mad 4x6 But an appellate 
Court can take cognizance of the question 0/ limitation for the first time, 
if upon the facta alread) on record the suit is barred, and no question of 
fact has to be inquired into so is to enable the Court to decide the point 
of limitation — Gulabmal v Shuua! 259 P L It 19*4, 2 5 lod Cas 354 
If the point of limitation arises upon the facts of the case, and does not 
stand in need of being developed by evidence, it must be heard and de- 
termined by the Appellate Court though it docs not appear on the pleadings 
or in the grounds of appeal —Deo Naratn v II ebb, 28 Cal 86 , Pech 1 
v Ashanullah i* AU 461 (F B ) Nadku Mandat v Jiartx A Mandat, 9 
C \V "N 56 Paghunath v Pareshram 9 Cal 635 Ganeshdas \ Nt>»bt, 
8 X I. R 174 17 Ind Cas 638 But if it was not taken in the grounds 
of appeal the party urging it cannot argue it except on obtaining the per- 
mission of the Court under Sec 542 of the Code of Civil Procedure 1882 
(O KLI r 2 of the Code of 1908) and the Appellate Court should give 
the permission where the point arises on the face of the plaint and no 
question of fact has to be enquired into to enable the Court to dispose of 
tt — Uataram v \fangli 34 Cal 941 (F B) Ahmed AU v Hans 15 AH 
J2j |f D) Gulab v Shutral 2J j P L R 1914 

Where the defendant makes a general plea of limitation (iir that 
the suit u barred by the 12 years rule) the Appellate Court is not com 
petent to dismiss the suit on the special pica that the suit is barred under 
Art 3 Sch HI of the Bengal Tenanc) Act. when such latter plea is raised 
for the first time m the Court of Appeal without raising an issue in the 
lower Court and allowing the plaintiff to adduce evidence on it — Ktdar 
Nath v Mohesh Chandra 28 C L J 216. 46 Ind Cas 7S7. 

Where a plea of limitation «as not taken in cither of the Courts below, 
it cannot be entertained for the first time in second appeal where such 
entertainment would involve the taking of additional evidence — A t mar am 
v. Sardar Kuar ; 1884 A W -N 327. Pirsab v Gttrappa, 38 Bom 227, 
it Bom L II 211. 24 Ind Cas 716 .or where the determination ol the ques 
tion moo M t/troire a fresh Hit estimation ol facts — Bd<n Art v JtlanaAar, 
4 P. L J 64 j 52 Ind Cas 125, Shtvapa v Dad Nagaya. xt Bom 1:4 , 
KAttb Lai v Jugdnh Ftrshad, 1 Pat 23. 3 P L T 795, AIR 1922 
Pat 39® But it can be raised for the first time in second appeal if it can 
be determined on the pleading and does not depend upon any question 
of fact regarding which the other ratty might have adduced evidence— 
Prntma v Rama. 28 M L J 113 28 Ind Cas 378, see also Karastngha 
V. Pralhadman. 46 Cal 433. 22 C At N 994 47 Rid Cas 23 But In 
path* v Katai, 8 Bom 535 the second Appellate Court refused to enter 
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tain the plea of limitation raised for the first time m second appeal even 
though the point appeared on the face of the plaint A second Appellate 
Court cannot entertain the plea that the f rst appeal to the lower Appellate 
Court was time-barred when it was presented if the plea has not been 
set forth in the memorandum of second appeal — Ahmed Ah v Warts, 
15 Ml 123 (F D) Ram Krishna v Dtpa 13 All 580 

\ point of limitation cannot be raised for the first time in the High 
Court in revision when it in\ oKcs a muted question of law and fact — • 
\a san \ Ramachandra 27 M L J 728 27 Ind Cas 116 Even the 
High Court (in a second appeal) cannot of its own accord go into a question \ 
of limitation involving a mixed question of law and fact — Bhuwan Lai 
\ Menohart 78 Ind Cas 960 AIR 1925 Nag 178 

\ plea of I nutation as regards an application for execution can be 
taken at an) time during the pendenc) of the execution proceedings thus 
so long as an appl cation for execution Is rending the judgment-debtor can 
at an) time show that the application is barred and the Court has no 
option but to dismiss it under this section It is only when the point of 
limitation is concluded by proceedings in a previous execution that the 
judgment-debtor is not allowed to take an objection on the score of liml 
tation in a subsequent execution of the decree — Kesho Ptosad v Harlans 
La I P L T 22 53 Ind Cas 85 \n objection as to limitation may 
be tiken it any stage of the execution proceedings if the facts upon which 
the objection is based arc patent ujion the face of the record — Gt njra 
1 oer v Lahhan Koer 35 Iod Cas 337 (Patna) 

\ plea of limitation can be taken even though the defendants have on 
a previous occasion acknowledged their liability Thus in a suit for 
money although it appeared that In a previous suit the defendants had 
admitted their 1 ab lity with regard to certain instalments which were 
then time-barred and had stated that they were always ready and willing 
to pay st 11 they were not precluded on any principle of estoppel from 
setting up the statute of limitation in the present 'uit — Silharama v 
Krtshnasami 38 Mad 374 (380) 

28 Interference by High Court — Where the lower Court allows 
an application which si as clearly time barred without at all applying its 
mind to the question o! limitation in the case the lower Court acts without 
jurisdiction and the High Court has the right to interfere in revision under 
sec 1 15 C P Code — Kahyaparama v Chetty Firm g L B R 71 Asa 
nand v Jhangt 1919 P W R 2 P L R 29 Panchu Mar dal v Isaf 
17 C W V 667 

29 Suit by a pauper — -Where during the pendency of an application 
for pauperism and before it is accepted or rejected by the Court the appli 
cant upon an objection by the defendant pays into Court the necessary 
Court fee the date of the application and not the date of such payment is 
the date of institution of the suit and limitation for the suit nips aga 
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This sechon does not extend flic pcnod of limitation for preferring a 
suit or appeal but simply says that the days during which the Court is 
closed are treated as non existent or dies non — Gtrtja Nath v Pataiti 
Btbee, 17 Cal 263 (at p 266) 

32 Application of this section to special or local laws — This section 
applies although the case is governed by special or local laws See section 
29 (2) (a) (as now amended by the Limitation Amendment Act X of 1922) 
by which the provisions of section 4 have been made expressly applicable 
‘^for the purpose of determining any period of limitation prescribed for 
any suit, appeal or application by any special or local law ' Even before 
the Amendment Act was passed it was laid down in a number of decisions 
that the general provisions of this section (as w ell as the following section) 
should apply to a special or local law— Kullayappa v Lakshmipathi 12 
Mad 467 NtzabattiUa v H azir 8 Cal 910 B eh ary v Mongola 5 Cal 
tio IVaryamv Hadhata 1918 P \V R 88 Subbarayan v Natarajan 
45 Mad 785 (per Ramcsam J ) 

Thus if the Court be closed on or before the last day of the pcnod 
limited the judgment debtor may pay the sum of money into Court under 
Sec 174 of the Bengal Tenancy Act to set aside the sale ’on the first day 
the Court re-opens notwithstanding the absence of express provision 
tb that cflect — Shooshte v Gobtnd 18 Cal 231 Similarly, if the last 
day for a suit under sec 77 of the Registration Act expires on a holiday, 
a suit instituted on the next re opening day is not time barred — Ahad 
v Bahar Ah 16 C \V N 721 14 Ind Cas 173 , Matabbar v Shashi, 16 
C W N 20 12 Ind Cas 33 So also, an application under sec 22 of the 
Provincial Insolvency Act (1907) may be made on the re opening day, 
if the 21 days from the decision complained of expire on a holiday — Bhairoit 
Prosad v Dass, 17 A L J 787 Similarly, where the last day for filing 
a suit under sec 87 of Madras Harbour Trust Act (II ol 1886) was a holiday, 
the suit could be filed on the next opening day — tlaji Ismail v Trustee 
oj the Harbour Madras, 23 Mad 389 Where the pcnod of limitation for 
an appeal under section H9\ of the Oudh Rent Act expired on a holiday, 
and the appeal was filed on the day following held that the appeal was 
filed within time — Bir.da Ptrshad v Ham Bhajan, 17 O C 254, 25 Ind 
Cas 703 

In some cases, a distinction was drawn between an Act which is a 
complete Code in itself, and an Act which is not so and it was laid down 
that * the general provisions of the Limitation Act (secs 4 to 23) are appli- 
cable to proceedings under special or local laws unless the special or local 
Uw is a complete Code In itself to which the provisions of the Limitation 
Act cannot be applied without incongruity Thus the X M P Kent 
Act is not a complete Code in itself and is particularly incomplete as re- 
gards provisions regarding limitation, consequently there is nothing to 
exclude the application of sec 4 of the Limitation Act to the Rent Act 
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— Btnt Proud v DAreala sj All 277 But the Oudh Kent Act is a 
co-iplftr Cole in it«elf containing roles of limitation complete in {h£m- 
itlien and is not affected by the general provisions of the Limitation Act 
— rtfUPw v Skto Char an 4 O C 1S2 So also the Bengal Rent Act 
\ II if «*» being & complete Code as regards limitation, the provisions 
ol •.ccii on 4 of the Limitation Act did not appl) . and if the last day for a 
«nit f ir rent under the Kent Act was a holiday, a plaint filed on the follow* 
ng das was barred — Pun an Chunder v Hutiy Lull, 4 Cal 50 The 
Kegi*tration Act being a complete Code in itself, the provisions of the 
Limitation \ct did not apply to a suit instituted under sec 77 of that Act 
~~Apf>a Riu v Knihnamurtht 20 Mad 249, Veeramma v Abbiah, r8 
Mad 99 Su'raAtnaBtan \ AniAna <fi;ar, »6 M L J 397, 23 Ind Cas 
23 The Letters Patent (Lahore) together with the rules framed there- 
on fer as to limitation for filing appeals arc a complete Code in themselves 
and therefore the general provisions of the Limitation Act did not apply 
ta appeal* filed under see 10 of the Letters Patent — Dial Singh v Buddha 
Singh, 1 Lah 127. 61 Ind Cas 327 , rateh Mahomed v Chothu Ram, 

3 Lah L J 3O!. See also X>re*i Lai v Ramattand Lai, 5 P 'L J 701 
(cited under Sec 12) 

This distinction will no longer hold good by reason of the express 
provisions of section 29 as now amended and section 4 will apply to all 
special or local laws, whether they arc complete Codes or not 

33 Applicability of section to private agreements —Section 4 
applies where a certain penod has been prescribed Ly a statute and has 
no application to a Case where a certain date has bein fixed for payment 
by agreement of parties Thus, after a sale m execution of a decree the 
d-ctce-holder agreed to have the sale set aside on receipt of the decretal 
amount within two months from the date of sale Tlic last day of the two 
months expired when the Court was closed for annual vacation and the 
judgment-debtor deposited the decretal amount in Court on the re opening 
of the Court Held that the decretal amount hot having been paid to the 
dccreeholder within 2 months from the date of sale the sale could not be 
set aside and the fact that the Court was closed when the two months 
expired would not entitle the judgment debtor to get the benefit of Section 

4 and to deposit the money on the re-opening day — Adya Singh v Naur 

Smgh, 1 P L T 227 5 & Ind Cas 495 But in a Nagpur case where 
the last day of payment of the money under a compromise decree was a 
holiday, and the Appellant deposited the money in Court on the day the 
Court re opened held that there was a valid compliance with the decree 
The reason is that where the decree directs payment to the decreeholde^ 
payment into Court is a valid compliance with the decree unless the Court 
directs that payment should be to the decrceholdcr and not otherwise^. 
Dhanu v Kesho Prosad, 19 N L R ufi A I R 1923 Nag 246, 73 
Ind Cas 388 ' 
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This section does not extend the penod of limitation for preferring a 
suit or appeal but simply says that the days during which the Court is 
closed are treated as non existent or dies wow — Gtnja Nath v Patam 
Bibee, tj Cal 263 (at p 266) 

32 Application of this section to special or local laws —This section 
applies although the case is governed by special or local laws See section 
29 (2) (a) (as now amended by the Limitation Amendment Act X of 1922) 
by which the provisions of section 4 have been made expressly applicable 
tor the purpose of determining any period of limitation prescribed for 
any suit appeal or application by any special or local law ' Even before 
the Amendment Act was passed it was laid down in a number of decisions 
that the genera! provisions of this section (as well as the following section) 
should apply to a special or local law — hullajappa a Lahshmlpathi 12 
Mad 467 Ni abatulh v If atir 8 Cal 910 Bchaty v Mongola 5 Cal 
Ho ll'aryom v H adkaca 1918 P W R 88 Snh&nruy an \ Natamjan 
45 'Mad 783 (per Ramesam J ) 

Thus if the Court be closed on or before the last day of tl e period 
hunted the judgment debtor may pay the sum of money into Court under 
See X74 of the Bengal Tenancy Act to set aside the sale 'on the first day 
the Court re opens notwithstanding the absence of express provision 
tb that effect — Shooshee v OeUnd r8 Cal 231 Similarly si the last 
day for a suit under sec 77 of the Registration Act expires on a holiday, 
a suit instituted on the next re opening day is not tune barred— A had 
v Dakar AU 16 C W 14 721 14 Ind Cas 173 , Matabbar v Shashi. 16 
C IV V 10 12 Ind Cas 33 So also an application under sec 22 of the 
Provincial Insolvency Act (1907) may be made on the reopening day, 
if the 21 days from the decision complained of expire on a holiday— Uhanon 
Prosad v Das 1 17 A L J 787 Similarly where the last day for filing 
a suit under sec 87 of Madras Harbour Trust Act {II of 1886) was a holiday, 
the suit could be filed oa the next opening day — Naji Ismail v Trustee 
cf the Harbour Madras , 23 Mad 389 Where the penod of limitation for 
an appeal under section H9\ of the Oudh Rent Act expired on a holiday, 
and the appeal was filed on the day following held that the appeal was 
fifed wit hi a time — BtttJa Petshad \ Ram Rhajan, ry O C 234 25 Ind 
Cas 703 

In some cases a distinction was drawn between an Act which Is a 
Complete Code in itself and an Act which is not so, and it was laid down 
that * the general provisions o! the Limitation Act (secs 4 to 25) are appli- 
cable to proceedings under special or local laws unless the special or local 
law is a complete Code In itself to which the provisions of the Limitation 
Act cannot be applied without incongruity " Thus the N W p Rent 
Act Is not a complete Code in itself and is particularly incomplete as re- 
gards provisions regarding limitation, consequently there is nothing to 
exclude the application of sec 4 of the limitation Act to the Rent Act 
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on daicv *hm arrangements are made and notified for the reception of^, 
pla.“tv— Ptrvj k/rsam v Rafanna, 13 Mad 447 (at p 451). If, however, 
the Con 1 '! office is open dunng the vacation and there is some one present 
who 1* entitled to receive the plaint, hut there Is no one who can decide 
that it »hvll he alraittcd and put on the files of the Court, the plaint is in 
time if pic«entcd «n the first daj on which there is such last mentioned 
offi er prc k r^t — Qarpat \ Hi ta 29 V 1 { 1S91 

\ Co-rt 1* n * vvid to be closed if the presiding officer 1$ on tour The 
pLunt in sa heaves i» to be presented to such officer in ht$ camp — Reenter 
\ suratfaia** 3) Mad 2 »$ (I B) 29 Ind Cas 449 

36 Re-opening of Court — Where the Court, instead of reopening 
on the dav that it shout 1 have re-opened, re opened on a later day under 
an aatli irj'ed order of a higher Court a plaint presented on the latter date 
was within tine— -ffuAan v ihmad 1 All 263 

37. Closing of wrong Court — The period during which the Court 
in which a suit was wrong!} instituted was dosed, will not be excluded 
Thus where a suit was filed in the Munsifs Court on the day on which 
the Court re-opened after the vacation, but the Muasif found he had no 
jurisdiction, and on the same da) the suit was filed in the Small Cause 
Court, held that the plaintiff could not claim the benefit of this section so 
as to exclude the time during which the Munsif s Court was closed, because 
the suit was not instituted in the Small Cause Court on the daj on which 
that Court re-opened — Alhoya v Caur, 24 \Y R 36 

Similar!}, a suit was filed in the Sub Judge s Court at Agra on June 3. 
1913 Limitation expired on June I, which was a holiday The Agra 
Court held that it had no jurisdiction and on Januar} 21, 1914 returned 
the plaint to be presented to the Court of the Sub Judge at Aligarh It 
Was so presented on January 22 Held, that the suit was barred, for 
though the plaintiff might be entitled under sen. 14 fo deduct the time 
during which the suit was pending in the wrong Court, he was not entitled 
to the exclusion of the extra-day, tie June 1. on which the wrong Court 
was closed — Mahund v Ramraj, 14 A L J 310. 35 Ind Cas 293, Rama- 
hnga v Sulla Iyer, 24 M L T 214, 47 Ind Cas O24 , Mohtdeen v Nalta- 
ptrumal, 36 Mad 13 1, 12 Ind Cas* 58 * Utnmatku v Pathumma, 44 Mad. 
817 See this subject discussed under sec 14 

3 S Acknowledgment during holidays —An acknowledgment given 
after the period of limitation but while the right to sue subsists owing 
to the intervention of the vacation during which the Court is cfo'ed does 
not save limitation, because an acknowledgment, according to fhe strict 

words of sec 19, must be given before the expiration of the period Hctuhore 

v Masamalh, lO Bom 782 

39 Assignment of debt during holidays —When the period 
for a suit to recover a debt expires during the Court v 
re-opening, the debt is assigned, the suit brought by the 
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34. Period of grace : — The "penod of limitation ” m this section 
means not only the period prescribed by the first Schedule but also inclu- 
des the period of grace allowed by section 3: If the penod of grace 
expires on a Sunday, a suit instituted on Monday would be in time — 
Murugesn v Famasttamy, 26 M L J 23, 21 Ind Cas 77 ° • dleera v. 
Amarti, 34 AH. 345 Contra — Sheodas Daulatram v Nora) an, 36 Bom. 
268, is Ind Cas 8rr and Balknskna v Tima, 7 N L R 17G, 12 Ind Cas. 
810 (where it has been held that the penod of two years' grace specified 
In section 31 is not the penod of limitation 'prescribed' within the meaning 
of this section) 

In Fahamatul v Sheo Ashraf Alt, 15 O C 373. 15 Ind Cas 430. the 
Court held that although the holiday on which the period of grace expired 
Would not be deducted under Sec 4 of the Limitation Act, jet it would be 
excluded under the provisions of Sec 10 of the General Clauses Act. 

35. Court closed —This section will appl> even if the office of the 
Court is working in the vacation for mgent work Thus, if the Protbo- 
notary's office be open for the receipt of urgent work in the vacation, a 
plaint may be filed on file opening day of the term, because the receipt of 
a plaint is not an urgent work — Fanchordas v Pestonji, 9 Bom L R 
1319 A Court is said to be closed ev en though the Judge holds Court on 
a Gazetted holiday — Boy ammo v Balajee, 20 Mad 469(470) Kahyana- 
sundrappa v Ckinnasami, 17 L \\ 413, 72 Ind Cas 13, (hut see 1886 
I’ J. 262 below) , or if the Court is closed in an unauthorized manner — 
Biskiti Perkash v Babooa Mtsser, 8 TV R 73 

Though the Court offices ma> be actually open during the sacation 
for other work, if there is no one lawfully required to be prestnt for the 
purpose of receiving a plaint or a petition of appeal or application, the 
Court will be held to be closed for the purposes of this section See Narda- 
t allabh v Alhbhat, 6 B II C R 254 (cited under section 3) But if the 
offices of the Court are open during the holidays and there is al^o a Judge 
or clerk of the Court at hand for the purpose of attending to plaints, ap- 
peals and applications, the Court cannot be said to be closed within the 
meaning of this section , and all plaints, appeals and applications winch 
are about to be barred during the vacation should be presented before the 
period of limitation actually expires If they are not presented till the 
Court fully reopens after the vacation, it cannot be said that the Court 
was closed at the time they ought to have been presented in the ordinary 
course of things— SAi cram v. Dkavama, (i£S6) P J 262 ; Brtlnh India 
Steam Navigation Co v Skat a J ally , 46 Mad 93S Where the Court ad- 
journed for two months, but opened twice a week for one hour onlj , for the 
reception of plaints, petitions, etc , the Court was not closed within the 
meaning of this section so as to entitle the appellant to present Ids appeal 
on the first day the Court sat after the adjournment — Nachtyoppa v. 
Ayyaiami, 3 Mad 169 (T B) A Court cannot be regarded as closed 
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01 dv ev when arrangements are made and notified for the reception of* 
plants — Parra Xtttam \ Bafanna 13 Mad 447 (3tp 451) If, however, 
the Court office is open during the vacation and there is some one present 
who is entitled to receive the plaint hut there is no one who can decide 
that it *hall t c admitted and put on the files of the Court, the plaint is in 
time if pre‘cntcd <-n the first daj on which there is such last mentioned 
o r ntr prevert — Ganf'al \ Him ,9 P R 1691 

\ Court 1* n t said to be closed if the prc‘iding officer 1$ on tour The 
plant in such cave iv to he presented to such officer in lus camp — I teener 
\ Sumppaia m js Mad 2 5 (1 11 ) 19 Ind Cas 449 

36 Re-opening of Court — Where the Court instead of reopening 
on the da) that it should have rc-opcncd re-opened on a later day under 
an authorised order of a higher Court a plaint presented on the latter date 
was within time — JJitkan v Ahmad 1 AH 263 

37 Closing of wrong Court — The period dunng which the Court 
in which a suit was vvrongl) instituted was closed, will not he excluded 
Thus where a suit was filed in the Wuusif s Court on the day on which 
the Court rc-opcned after the vacation but the Munsif found he had no 
jurisdiction and on the same da> the suit was filed in the Small Cause 
Court keld that the plaintiff could not claim the benefit of this section so 
as to exclude the time dunng which the Munsif s Court was closed because 
the suit was not instituted in the Small Cause Court on the da) on which 
that Court re-opened — Alhoya \ Ga\ r, 24 W R 26 

Similar!) a suit was filed m the Sub Judge s Court at Agra on June 2. 
1913 Limitation expired on June 1 which was a holiday The Agra 
Court held that it had no jurisdiction and on January 21 1914 returned 
the plaint to be presented to the Court of the Sub Judge at Aligarh It 
was so presented on Januar) 22 Held that the suit was larrcd for 
though the plaintiff might be entitled under sec. 14 to deduct the time 
dunng which the suit was pending in the wrong Court he was not entitled 
to the exclusion of the extra-day, t/ir June 1 on which the wrong Court 
was closed — Makund v Hammy 14 A L J 310 35 Ind Cas 292 Hama 
hnga V Subba Iyer, 24 M L T 214 4^ Ind Cas 624 Mohtdecn v Nalla- 
perumal 36 Mad 131. 12 Ind Cas 58 Ummathu v Pathumma 44 Mad 
817 Sec this subject discussed under sec 14 

38 Acknowledgment during holidays —An acknowledgment given 
after the penod of limitation but while the right to sue subsists owing 
to the intervention of the vacation dunng which the Court is c!o«ed does 
not save limitation because an acknowledgment according to the stnet 

words of sec 19 must be given before the expiration of the period linn lore 

v Masantalh tO Bom 782 

39 Assignment of debt during holidays —When the period prescribed 
for a suit to recover a debt expires during the Court vacation and before 
re opening the debt is assigned, the suit brought by the assignee on tha 
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re-opcmng day is within time — T tsram v Ty alji 1 5 Bom L R 348, 
19 Ind Cas 820 

40 Pleading — When the penod of limitation for a suit expires on 
a Gazetted holiday, and the plaint is presented on the day the Court re 
opens it is not necessary for the plaintiff to state explicitly in the plaint 
that on the day on which the period of limitation expired the Court was 
closed— Tcckchand \ Patio 16 R L R 198 56 Ind Cas 

5 Any appeal or application for a renew of judgment or 
Extension of penod for Ieave to appeal or any other application 
in certain cases to which tins section may be made -appli- 

cable by or under any enactment * * * for the time being m 
force may be admitted after the penod of limitation presenbed 
therefor when the appellant or applicant satisfies the Court 
that lie had sufficient cause for not preferring the appeal or making 
the application within such penod 

Explanation — The fact that the appellant or applicant was 
misled by any order practice ot judgment ol the High Court 
in ascertaining or computing the presenbed penod of limitation 
may be sufficient cause within the meaning of this section 

Change — By the Limitation Amendment Act \ of 1922, the words 
by or under any emetment have been substituted for the words by 
-in> enactment or rule The reason has been thus stated We think 
that the words made applicable by any enactment or rule arc in so far as 
they apply to rules vague inasmuch as there is no definition of the term 
rule The intention no doubt is to refer to a statutory rule or a rule 
having the force of law e g rules contained in the schedule to the Cede 
of Cull Procedure and in particular order 22 rule 9 We would tl ere* 
fore amend section 5 by substituting the words by or under any enactment* 
for the words by any enactment or rule — Report 0/ lie Select Con mi the 
(Gaztttc of India 1922 Tart \ page 73) As to the effect of Hus amend 
ment sec the Tull Bench ease of htnhnamachanar \ Srirangammal, 47 
Mad 824 47 M L J 409 80 Ind Cas 877 A I R 1925 Mad 14 

41 Scope of Section — Tins section under the old Act of 1S77 did 
not include any other application except an application for review of 
Judgment Thus it did not apply to an application for leave to Appeal as 
a pauper — rarvati v tihola is All 79 Sarat Chandra v Projection, 
30 Cal “9° P C Ro 7 v Tkakur Pam, 10 C W 149 (r 1) ) nor to 
an application for leave to appeal to the Privy Council— In the matter 
ef S>ta Ram 15 All 14 Mercia \ Chanasham 19 Bom 301 , \ eeramtnah 
v Albiah 18 Mad w (1 D) But now the j resent section will aj ply 
to these applications 



fee. 5] 


THE INDIAN LIMITATION ACT. 


*7 


The High Court has power to frame a rule making the provisions of 
this section applicable to applications for setting aside ex parte decrees — 
hnshnarra^hanar a Srxrangammal (supra) In Madras, this section 
has been made apj heal le by a Rule of the High Court to applications 
to iet atiJt an r x p xrtr dr ttt whether in ordinary Courts or in Small Cause 
Courts and the dclav in making the payment required to be made with 
an application to >et aside inn parte decree under the proviso to section 
17 |i) f the Pn \ Small Cau'e Courts Act can be excused if there be 
sjS lent cau'c fir it — SudxJaimuthu \ And i Reddxar 45 Mad 628, 42 
M L J 4^4 \ I It i'|i. Mad 1S0 But in U P, Oudh, Panjab and 
Burma this •‘tell >n has not l>ecn made applicable to an application to 
set aside an ex pa e decree — Cadre \ UnjuanJan 45 All 332(334). Khai- 
rati v t i*ij» Dm 00 Ind Cas .70 (Lah ) Ma Ana \ Somasundaram, 

_ Kang 055 03 lnd Cas 324 5iraf>ji % Mata Dm. 2 O \\ I» 440, A. 

1 K 19-5 Oudh 44b ‘ 

It should also be noted that this section docs not apply to suits This 
section applies onlj to those proceedings which are specifically mentioned 
in the section or to which thL section ma> be made applicable by or under 
an) enactment for the time being in force A suit is not specifically 
mentioned in this section nor arc the precisions of this section made appli- 
cable to it by any enactment — Ham Pher v Ajudhxa Singh 12 O L J, 
06, 2 O \\ h >44 A I K 1925 Oudh 3G9 The reason is that the 
penod of limitation allowed in most of the suits extends from three to 
twelve years whereas in appeals and the applications mentioned in 
this section it docs not exceed six months therefore it is necessary 
that some concession should be made in respect of these appeals and 
applications to provide for those circumstances which hinder a person 
from filing his appeal or application within the short space of tune 
allowed 

This section has not been made applicable by any enactment to an 
application (under O 9 r 9 C P Code) to set aside a dismissal for default 
of appearance — Mahadeo v Lakshtntnarayan, 49 Bom 839, 27 Bora L 
R. 1150, AIR 1925 Bom 521 , Ma Naw v Somasundaram. 2 Rang. 
655» AIR 19*5 Rang 187 So also, this section does not apply to an 

application to set aside an auction sale under O 21, r 89, C P Code 

Ram Autar v Sheo Peary. 11 O L J 137, A I It 1925 Oudh 411 T his 
section does not apply to an application for substitution of the name of a 
defendant or respondent under O XXII, r 4, made beyond six months 
[now three months] of his death An application for substitution made 
beyond the penod of limitation must therefore be rejected and the smt 
will abate But it is open to the plaintiff or appellant to make an applica- 
tion under O XXII t 9 to have the order of abatement set aside on t> „ 
ground that he was prevented by sufficient cause from continuing t * 
suit — Secretary 0} State v Jowahtr, 36 All 235, 23 I n d Cas 48 ^ 
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wind fiP 1 J 237 I t 96 A I R 1915 fat 140 The question 
is whether the CTror is one which might has e easily occurred c\ on if reason 
ably due circ and attention has been exercised by the pleader — T im Tim 
Nyo\ 1/r «»$ Ba Saung t Rang 584 

The tendency of recent rnghsh cases is to disallow an extension 0! 
time on the ground of mistake o! Counsel see hire llehby [1894] 1 £) B 
74' (Judgment of Davey I J ) This principle of English law was sought 
to te applied in this country but in SAi6 Dayal \ Jagavnath 44 All 
636 ( f 39) the Judges remarked that although legal education has pro 
grossed in this country and the C ourts arc nglit in demanding increasing 
competence in legal practitioners still basing regard to the disadvantages 
of practitioners in places remote from Law Libraries and to the fact that 
there Is in the mofussil some want of knowledge of the procedure of the 
High Court the principle of English decisions should not be stnctly ap 
phe 1 tn this country 

By a piece of carelessness counsel for the appellant omitted to file a 
copy of the decree appealed against and instead filed a copy of a dc 
position The mistake was detected alter the expiry ol the period of 
limitation It was held that the Court should allow the copy of the decree 
to be file! — Uaryas v hahnt 85 P It 1913 When an appellant ob 
tamed a cipy of the decree to be appealed against and gave it in time 
to his \ akil but by some mistake the \akil did not file the copy of the 
decree an 1 died soon after the High Court excused the delay and accepted 
the cop at the hearing ol the appeal — promt na human \ Bom Chandra 

17 C I } *r 17 Inti Cns 155 Where the delay in the production of the 
first Courts julgment was due to the mistake of the Vakil in applying 
for a cops of the decree instead of a judgment the delay in the production 
of the s-a ie must be excused under this section — fmii of An ba Pars) ad 
v Jirth Djt -7 r L R 239 8 Lab L J 101 

Set \\VI of io"*o which cut down the time for lease to appeal to the 
Privy Co incil an 1 for substitution of legal representatives from 0 montl s 
to 3 months came into force on 1st January 1921 In respect of a judgment 
deliver* 1 a few days later the party on the advice of Ins local pleaders 
applied f r lease within the s(x months period but after the 3 month*' 
period ha l expited There was a dclas of only 14 days Hell tl at as 
the amen ling \ct was scry recently passed it took some time before 
the c irtailed period of limitation came to l e generally known and tl e 
amen ling \ct was not available In any of the looks on the Indian I imita 
tma Vt t ut m ght be refcrrel to for the purpose Under these circums 
stances lh" local jlealers might hrnestly t lough nustakenty be under 
the b**l ef that tie penod was six montl s and so it was a fit cx«e for 
vftcu«ini the delay un ler tl is section — hagtndai s Silayt 48 Bom 445 
a'llkm t R 315 Rolnl Ca» 8^2 A I It 1924110m 399* * ailhmatha 
v 41 M L J fj Tor a case In which the delay was rot 
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excused on this ground sec Padammj \ M D Katsha, AIR 1924 
Nag 279 78 Ind Cas 154 

A bona fide mistake of calculation on the part of the appellant's pleader 
is a sufficient cause — Bishandat \ ttandau, is C IV N 25, Rakkal 
Chandra \ 4 shutosh 17 C \\ X S07 19 Ind Css 931 But in Zathil- 

m**j > huisam 1 Nil 250 such a mistake was not held to be a sufficient 
cause 

49A Mistake of law — \ mistake or ignorance of law is not a sufficient 
cause The maxim Jgnoranha leg is nemtnem excusat (ignorance~'of law 
is no excuse) has been <0 firrilj settled both in Tngland and India that 
it w oul 1 be the shaking of established authority to maintain that ignoranco 
of law or mistakes of law are reasons for the excuse, and ns such furnish 
elements for extending the period of limitation which the statute law has 
presided — ftamjtuan Mai \ Chand Mat, 10 All 387 (597) , Jug Lull 
\ Hat Saram 10 All 524 (529) . Brtj Indar v Kanshi Ram, 45 Cal 
9 | lob (P C ) Therefore if an appcltmt prefers an appeal from a decree 
for an amount exceeding Rs 5000, to the District Judge instead of to the 
High Court, and after it is returned b> the former Court files it subsequently 
in the latter Court at a time when the period of limitation has expired, 
the mistake cannot be excused under this section — /bid So also, an 
appellant filing an appeal after the expiry of the ponod of limitation owing 
to a stupid misconstruction of the lower Court’s order appealed against 
in not entitled to the benefit given under this section — Hastbuntnssa v 
Dishnath 13 O L J 172, AIR 1926 Oudh 206 The fact that tho 
appellant was under the impression that the limitation was 90 days was 
no reason for extending the period — Dial Singh v Buddha Singh, 2 Lah 
127, 61 Ind Cas 327 The Bombay High Court also holds that mere 
Ignorance of Jaw cannot be recognised as sufficient cause for delay, for 
that would be a premium on ignorance — Silaram v Ntmba, 12 Bom 320 
(per \Y est J ) 

But if the mistake be bona fide it will be considered as sufficient cause 
within the meaning of this section The true rule is, whether under the 
special circumstances of each case the appellant acted under an honest 
though mistaken belief formed with due care and attention — Krishna 

v Chathappan, 13 Mad 260(271) Before a mistake of Jaw can be accepted 

as sufficient cause, it is necessary to satisfy the Court not only that the 
mistake was honestly made, but also that it was made despite due care 
and attention on the part of the appellant or his pleader — Fakir Chand 
v Municipal Committee, 59 P R 1913 * 8 Ind Cas 37 And so, where 
the appellant who as a pleader should have known the law on the subject, 
had the advantage of the advice of a leading pleader of the Chief Court, 
but for reasons best known to himself went against that advice in pre- 
ferring the appeal, it was held that the appellant had no sufficient cans® 
for not instituting the appeal within the period of limitation, u he mnlA * 
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not possibly have made the mistake had he taken the precaution of dis 
cussing the subject with his pleader with reference to the question of limita 
tion and to the case law on the point and that his mistake though honest 
was the result of either carelessness or an erroneous assumption of know 
.ledge which he took no Cate to veniy — Ibid Where the appellant was an 
/ignorant milkman having no experience of any previous litigation and 
| though he knew of the respondent s death he did not know that the subs 
jtitution of his legal representatives was necessary and he came to know 
of this when it was too late to apply for substitution of the deceased res 
pondent s legal representatives held that under the circumstances of 
the case the delay was bona fide and sufficient cause was shown under this 
section— Kttskna Mohan v St rapaU sg C W N 472 A I It 1925 Cal 
684 See also Notes 50 and 51 below It should be noted in this connection 
that in a Full Bench case of the Allahabad High Court ( Bed 1 v A hsnnullah 
12 All 461) Mahmood J expressed an opinion that speaking with strict 
accuracy there can be no such thing as a botta fide mistake of law for good 
faith implies due care and caution and he quoted with appro\ al the words 
of West J in the Bombay case Cited above 

50 "Wrong proceedings taken m good faith — Where a person bom 
fide thinking that it was the proper course filed a suit instead of appeal ng 
from a decree and soon after found out the error and preferred the appeal 
it was a sufficient cause — Glulamv Shalbat 162 P R 1888 SUaram 
v Nitnba 12 Bom 320 

Similarly where a person believing in good faith that a petition for 
revis on and not an appeal was the proper remedy and in pursuance of 
(that belief presented the petition it was a sufficient cause for svbsequently 
[preferring an appeal after the penod of limitation — Balwant v Gt mam 
[5 All 591 Hardwan v Raja Prolab 5 O C 183 But if he does not 
act in good faith t e if he knows properly well that he ought to file an 
appeal but still he files an application for revision it will not be considered 
a sufficient cause for afterwards filing an appeal out of time — Umed Ah 
v Municipal Committee 2 Lah 1 (4) 56 Ind Cas 148 

The time taken in applying for a review of judgment may be deducted 
in calculating the penod of limitation for an application for leave to appeal 
to the Privy Council — Nariman v Hasham '■6 Bom L R 1261 49 Bom 
149 A I R 1925 Bom 137 

, So also the preferring of an application for review will be considered 
ps a sufficient cause for delay in filing an appeal if the appellant can shew 
that the grounds for review were reasonable and proper and that these 
’grounds could not be grounds for appeal as welt — Ashanulla v Collector 
of Dacca 15 Cal 242 Govinda v Bhandan 14 Mad 81 Sudhakar v 
SodarAte 19 C W N 1113 31 Ind Cas 705 Gohmd v Shiva Das 33 
Cal 1323 (1329) Haradhan v Prankrtshna 10 C L J 39 Pundhk v 
Ackut 18 Bom 84 Waryam v I ladhava 1918 P \\ R 88 Aai/asA 
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V Brjei.SoInd Cas 7S6, A I R 1925 Cal 25 3 , Shah Mahomed v Md 
Roskan, 26 P L R 456. SS Ind Cas 327 Messadi Lai v Badbawa, 100 
P R 19JO Vanns Lun \ Maung Dun. 1 Bur L J 154, 74 Ind Cas 
39 Hanuma! \ A Inn Ram 1915 PAR 239 Parbbu \ Murhdhar. 
22 A L J 363 78 Ind Cas 677. AIR k» 4 All 867 But the mere 
fact that the appellant had applied for review is not a sufficient cause 
for not filing his appeal within time and he is not always entitled to be 
altowed a deduction of tune spent in applying for a review of judgment 
The true guide is whether the appellant has acted with reasonable diligence 
(on the application of the principle of section 14) , and he ought ordinarily 
to be deemed to have acted with due diligence when the whole period 
between the date of the decree appealed against and the date of presenting 
the appeal does not after excluding the time spent in prosecuting with 
due diligence a proper application for review of judgment, exceed the period 
prescribed bv law for presenting the appeal — Karam Bahsh v Daulat Rani, 
183 P R 188S Brtj Indar \ Kansht Ram, 45 Cal 94, 105 (P C ) , /» re 
Brojendra Coomar Roy 7 \V R 529 (F B ) All that the appellant has 
to show under this section is that he prosecuted the review application 
with due diligence and that there were reasonable grounds for filing such 
an application for review But it is not necessary for him to show that 
his application for review bad a prospect of success — Ramdhan » v Kha- 
kshardas. 92 Ind Cas 1031 AIR 1926 Cal O77 If it appears that 
the plaintiff had not prosecuted his application for review with due diligence, 
he will not be entitled to get a deduction of time spent in the review pro 
ceedmgs Thus where the plaintiff’s suit was dismissed on the 15th August, 
and on the 10th November i< nearly three months after, he presented 
an application for renew which was rejected on the rsth November, where- 
upon he preferred an appeal it was held that the plaintiff appellant was 
not entitled to an indulgence under this section as the application for 
review was not prosecuted with reasonable diligence — Azicuddm v Bhag 
Mai, 107 P R 1918 46 Ind Cas 23 Govinda v Bbandan, 14 Mad. 81, 
Again, immediately after the termination of the wrong proceedings 
(whether the proceedings be in review or revision) the appeal must be 
preferred with due diligence m order to get the benefit of this section — 
Kullcr v Jeewin 22 W R 79 Knshnadas v Rahunanntssa. AIR 
1926 Cal 457 Ganga v Madho 89 P R 1882 Sahiba v Htra 166 P R 
1883 Karam Baksh v Daulat Ram 183 P R J888 Ganda Singh v 
Javala, 191 1 P W R 222 10 Ind Cas 129 In other words, there should 
be diligence throughout, both before and after the Wrong proceedings— 
Ram Chanla v Ram Narayan, 52 Ind Cas 950 

Si. Proceedings m wrong Court through bona fide mistake — -Where 
an appellant preferred an appeal to a wrong Court, believing bona fide 
that the appeal lay there that is a sufficient cause, and the appellant is 
entitled to deduct the time dunng which the appeal was pending in the/ 
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wrong Court — Balaram v Sham, 23 Cal 526. Dadabkat v Manehsha, 

SI Bom *552 , Rupa Thakurant v Kumud Nath, 22 C W N. 594 " 4*5 
Ind Cas 116, Hurro Chuttder v Surnotnayt, 13 Cal 266, Mahalat Rat 
v Bharadwaj 15 A L J 200. Km An a v Chatkappan, 13 Mad 269, 
Indar Lai v Deojtt, 4 A L J 1 . Sariar Partap v Lfl/a Karam, 184 
P R 1889 Mg Stn v Mg Po 4 Bur L T 224 Although section 14 
does not apply to appeals, still the circumstances mentioned in that section 
(m proceeding in a wrong Court through Iona fide mistake) may be con 
sidered as a sufficient cause within the meaning of section 5 so that the 
time during which an appeal has been preferred and pending in a wrong 
Court may be excluded for the purpose of calculating time, and the Court 
may excuse the delay in bringing the appeal before the proper Court — 
Balwant v Gumant 5 All 591 Kumudtnt v Kamala Kanta, 35C L J 
1 06, 68 Ind Cas 575 But in order to claim the benefit of this section 
the appellant must satisfy that the mistake is bona fide, 1 e made under 
an honest though mistaken belief formed with due care and attention that 
he was appealing to the nght Court otherwise it will not be considered 
as a sufficient cause — JagUl v Har Narain 10 All 524 , Rampwan v 
Chand Mai, 10 All 587 (594) 

Thus where the appellant was reasonably led into the mistaken belief 
that the valuation of the suit was such that an appeal lay to the High 
Court and not to the District Court, held that this would constitute a 
sufficient cause for excusing the delay m presenting the appeal to the 
proper Court — Tulso Kanwar v Gap a) Sing, 25 All 71, Huro v Sumo- 
mayt, 13 Cal 266 Krtshna v Chathappan, 13 Mad 269 , Gauhar v Khan 
Mahammad, 66 P R 1891 Where a criminal appeal preferred by the* 
appellant (who was in jail) was erroneously presented by his counsel in 
the High Court instead of in the Sessions Court, held that the mistake 
made by the counsel should be excused, and the appeal should be allowed 
to be presented to the proper Court though the period of limitation had 
expired — Surla Stngh v Emperor, 1 Lah 508, 59 Ind Cas 556 Where 
the appellant wrongly preferred his appeal to the Commissioner, and the 
Commissioner himself was also under the impression that the appeal was 
entertainable by him, held that there was a bona fide mistake — Chob v, 
Daryat, AIR 1924 All 915, 82 Ind Cas 594 

But where the appellants being themselves pleaders and well acquainted 
with the facts of the case, preferred an appeal to a wrong Court, it was 
held that they did not act in good faith but with gross negligence and 
carelessness and were not entitled to an extension of time — Sarat Chander 
v Saraswaty, 34 Cal 216 So also, where an appeal against a decree for 
an amount exceeding Rs 5,000 was first presented to the Divisional Judge 
who had no pecuniary junsdtction to hear the appeal, aDd who therefore 
returned the appeal for presentation to the Chief Court, where it was 
subsequently presented but after the prescribed penod for limitation, 
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hell that there was no bona file mistake but gross carelessness and over* 
sight a\oidab!e with due diligence on the paTt o! the pleader and the 
delaj was not excusable — Sant Stttgh \ Qann nS P R 1908 Where 
the mcnorandum of appeal filed in a wrong Court was returned by that 
Court on the nth December and the appeal was afterwards filed m the 
right Court on the 20th December te 9 dajs after and no explanation 
was ofered as to the nine days delaj it could not be said that the appellant 
acted bona fide ■ e with due care and diligence and he was not therefore 
entitled to the indulgence of this section — Ramjtttan v Chatid Mai 10 
All 5S7 Where the appellant knew that the appeal lay to the High 
Court but still he preferred his appeal to the District Judge who returned 
the petition of appeal which was afterwards presented to the High Court 
be>onl time held that there was no sufficient cause for excusing the de 
la> ■ — Daudbhiu \ Cmnabat 28 Bom 235 Umrao liahsh v Malik Md 
Khan V I R 19 3 Lah 61 7- Ind Cas 732 

Where the appellant acting bona fide on his counsel s advice filed an 
appeal in a wrong Court the counsel acting with due care and attention 
there was sufficient cause — Natiub Mina Muhammad Dakar Ah Khan 
v Muhammad Dakar 10 O C 291 *94 

52 Amendment of decree — Time should be taken to have run from 
th date of the decree as originally drawn up and every amendment made 
in the decree does not necessanly entitle a party to claim an extension of 
time for filing an appeal Whether there is suff cient cause must depend 
upon the circumstances of each individual case If the grounds on which 
the appeal is based arc intimately connected with the amendment of the 
decree or if the grounds are directed against the decree only in so far as 
it has been amended the Court should hold that there was sufficient cause 
but if the amendment has no relation to the grounds of appeal the appeal 
should not be admitted after time— Brojo Lai v Tara Prosanna 3 C L 
J 188 192 Safi Kantha v Ram Chandra 34 Ind Cas 556 (Cal ) Thus 
in a suit for arrears of revenue a decree was passed for Rs 125 on the 30th 
of May on the 15th \ugust the plaintiff applied for amendment of the 
decree on the ground that the arrears of revenue amounted to Rs 374 
and the Court amended the decree then and there On t] e nth September 
the plaintiff preferred an appeal to the District Judge complaining of dis 
allowance of interest m the decree Held that as the question of interest 
could have been raised on the decree as originally passed and the appeal 
did not attack the decree in so far as it was amended or raise any question 
connected with the amendment the appellant was not entitled to any 
extension of time and his appeal was time barred — Bohra Gajadhar Stngh 
v Basant Lai 43 All 380 19 A L J 152 61 Ind Cas 69 Where the 
decree was wrong as to the amount claimed and allowed it was held that 
the decree was wrong fn a very material particular and the limitation for 
appeal should be reckoned from the date of the amended decree — -A mar 
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Chandra v Asad Alt. 32 Cal 908 Where a mortgage decree passed on 
the joth Jane 1914 omitted to specify the decretal amount that could 
be recovered from the house mortgaged, and the plaintiff applied for 
amendment which was granted on the 19th November 1914, and the defen- 
dant appealed on 19th February X915, it was held that the defendant*, 
were not obliged to appeal from the decree of June 1914 at a time when 
the plaintiff had applied for an amendment, and that in any event an 
extension of time would be granted under this section , the appeal was 
not barred — Har Hishen v Lahore Bank Ld b4 P It 19x9 

Where a decree which is wrongly drawn up is amended by the Court 
after the expiration of the time prescribed for appeal against the original 
decree the pirty affected by the amendment can appeal against the decree 
as 'amended and the delay will be excused under tins section — V s 
wanalhan v Ramanalkan 24 Mad 64b 

53 Ignorance of fact — Where an application for bringing the legal 
representative of the deceased respondent on record was not made within 
the period of limitation by reason of the appellant not being aware, till 
shortly before the application of the death of the respondent who lived 
at a great distance from him it was held that the appellant had sufficient 
cause for not making the application within time — Allah v Thahurdas 
1908 P L R 24 

54 Judgment not pronounced in open Court — Where it appeared 
that the judgment of the lower Court had not been pronounced in open 
Court nor had any intimation been sent to the parties of any date for 
its pronouncement, and the appellant or his pleader did not discover 
what the decision was till after the expiry of the period prescribed for 
appeal, it was held that there was sufficient cause for excusing the delay 
in presenting the appeal — Lalh v Satn 27 P R 1919 

55 Pauper appeal — Where an application for leave to appeal tu 

forma pauperis is rejected and the appellant afterwards pays the full 
Court fee within the time granted by the Court but after the expiry of 
the penod of limitation, held that there was a sufficient cause for allowing 
the regularly stamped appeal beyond the penod of limitation — Bai rut 
v Dessai, 22 Bom 849, Buta v Paramanand 84 P R 1904 Giruar 
Lai v Lakshmt Narain, 26 All 329 Jumnabai v Vtssondas 21 Bom 
576 , Chintamani v Hamchandra. 589, Dhagwan Das v Balwanl, 

74 P R 1916 , Inhsam Begum v. Wanran, 47 P R 1899 Where during 
th* pendency of an application for leave to appeal in forma pauperis, the 
appellant acquires some property, whereupon he is declared not a pauper 
and is ordered to pay Court fee, and he takes time from the Court to pa> 
the stamp, and pays the stamp within the time granted, though beyond 
the penod of limitation, his appeal will be considered as presented on 
the date of the application for leave to appeal »« forma pauperis, and 
therefore not baned The case comes under this section — Durga Chatan 
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\ Diokkt ram a Cal 925 Skidi hkatt \ Umda Degum 191- P W 
R- 34 

56 Inability to get stamps — The last day of filing an appeal was 
13th Jut) but on that daj the appellant could not get a stamp The 
next day was a holida) The apj cal was fled on the 15th It was held 
that the delay was excusable under this section — htsho Prosad v liar 
bant iP L J 163 37 Ini Cas 11 But in a later Patna case it has been 
laid down that where the part) ts guilt) of procrastination eg where 
the Law has provided a time limit within which any particular step is to 
be taken and a party waits until the last moment before beginning to 
take action he is not entitled to the Court s indulgence if an unforeseen 
accident (e g rnabibt > to get stamps) prevents the step from being taken 
within the tune prescribed by la v — St Ik Jahar v Prtlchard 4 P 1 J 
3S1 jalad Cas 225 In another Patna case the Judges have expressed 
the opinion that although appellants who are prevented from filing their 
appeal within tim* by difficulties encountered in procuring the necessary 
Court fee stamps may possibly rely upon those difficulties as constituting 
sufficient cause within the meaning of this section for not having filed 
the appeal within time still it must be remembered that such difficulties 
are really due to the Utigant s inveterate habit of putting off the purchase 
of the Court fee and the filing of the appeal to the very last day — Kart 
Sahayv Kumar Lac him Naraya 3 P L J 74 42 Ind Cas 675 

In a Nagpur case also it has been he d that an appellant who wilfujl 
leaves the preparation and presentation of the appeal to the last dai -o' 
the period of limitation is guilty of negl gence and is not entitl d to ^ 
extension of time if some unexpected or unforeseen contingcn j t 
ability to get stamps) prevents him from filing the appeal > 1 1 
This section was not provided to encourage negligence p r>< * 

and laxity — Kedantath v Zumberlal 12 N L R 171 

57 Oth»r Cases — Filing an appeal as from an ordi 
from a decree^ Manorath v Bilak 1881 A W N 07 cl 
of a Court in receiving appeals and want of notice of t 
party — Sukkdial v Jay Smgh 101 P R 1890 taking 
an appellant to get himself declared a major — Malaraj 1 
zt P R 1904 these are sufficient causes 

Where an application for review was filed out of * 
zajj tee^agtneit, vi* Nha. yuth th f -ts. vf/tf j&uA, zetA nt/tni if- 
of new evidence the delay was excused under this n 
v Bit N mzMlabu 42 Bom 29 j Where the rule n-yj-* 
in a second appeal to file a copy of the judgment t/ 
oaly been published in the Gazette a few days before It* 
so that there had not been sufficient time for the t»-r [„ 
kiown to the Ulagants and the appeal was z.lU-'r 
appellant with the first Courts judgment wit hi 3 t -4*y 
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iffcer the expiry of the period of limitation held that there was sufficient 
cause for excusing the delay — Muhammad Hassanu&dm v Saif Alt 4 
Lah 122 74 Ind Cas 451 Where the question whether the decision 
if the Trial Court amounted to an order only or to a decree was a doubtful 
me and therefore insufficient Court fee was at first paid on the memo 
aadum of appeal but full Court fee was made up after limitation held 
hit there was sufficient cause to excuse the delay — Ragkbtr v Sohan 
Dm 6 Lah 233 86 Ind Cas i A I R 1925 Lah 381 Omission to 
ign a memorandum of appeal throus.fi oversight, which was otherwise 
n order and had been duly presented is a sufficient cause for extension 
if time— firm Mathra Das v Finn Ram La 84 Ind Cas 518 (Lah ) 

58 Application for copy of decree with injuticient folios — A decree 
was passed on Dec 3 and signed on the following day and an application 
for a copy was made on the xoth with insufficient folios on the uth 
the officer in charge made a report that the folios put m were insufficient 
and 9 raoro were required and the pleader for the appellant got the in 
formation the next day when he supplied the necessary folios the copy 
was ready for delivery on the 16th and the appeal was filed on January 
8 next that is 36 days after the decree it was held that the Judge should 
not throw out the appeal as barred and that under the circumstances 
he should exercise his discretion under this section ' — Dulali v Saroda 
3 C W N 55 See also Kali Sankar v Baikantha Nath 7 C W N 109 
59 Defective Vakalatnama — A memorandum of appeal was signed 
and presented by two pleaders la the body of the Vakalatnama their 
names were not mentioned but at the foot of it there was an acceptance 
of the vakalatnama by both the pleaders At the hearing of the appeal 
an objection was taken that the presentation of the appeal was invalid 
whereupon a fresh vakalatnamah complete in every respect was filed 
but the Court rejected the appeal deeming it to have been presented on 
the latter date Held that the Court should have admitted the appeal 
under this section—SAniuMu Nath v Badri Das 43 All 392 19 A L J 
183 61 Ind Cas 410 See also Ram Ruf v Nath Rain AIR 1926 
All 252 91 Ind Cas 865 

SUFFICIENT CAUSE, WHAT IS NOT — 

60 Alteration of law — A new statement or exposition of the law 
or altering the view of the law by the High Court or the Pnvy Council 
is no sufficient cause for delay — Mown v Soorendra 10 W R 178 Aura 
v Gajan ir W R 130 Ma/than v Manchand 5B H C R AC 107 
Shama Chum v Btndaban 9 W R 181 (F B ) Btmola v Dangoo 19 
W R 189 Thus the fact that a judgment altering the law has been 
delivered in another case after the time for appealing or applying for 
review has passed is no reason for admitting an appeal or review petition 
after time— Mahhan v Manchand 5 B II C R 107 \\ here a judgment 

settling a point of law which arises in a case has been delivered before the 
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decision in that case but not reported till afterwards tint is no reason for 
granting a review of judgment after the time lias expired— dchuta v 
Xfatnm.7 u 10 Mad 357 

61 Ignorance of law — Sec Note 49 V under heading Mistake of law " 
The fact that the appellant was a purdanash 111 lad} and did not know that 
a cops of the decree was required to be filed along with the memorandum 
of appeal is no sufficient cause for extending the time to enable her to 
file a ccj| v if the decree after the period of limitation — Ifasum v Madan, 
nil P U It 8 Ignorance of the elfect of the judgment is tw> justifica 
tionfordrlav in filing the review — Colam \ Syad 8 Bom 260 

62 Poverty —The povertj of the appellant in consequence of which 
he was not able to pi) court fees in time and had to raise funds is not 
a sufficient cause for a Imitting an aj peal out of time — Moshaulla v Ah 
rr dull ah 1 j Cal ,8 Husatni v Collector 9 Ml Ojjj (T B) Krishna 
tuum) \ Damns nni 19 M L J zoj, e'en the state of poverty coupled 
with tile fact of the appellant be ng a purdanasl m lady is no sufficient 
cause — Husatni v Collector y All 655 (T IS J 

63 Pardanashm ladjr — The mere fact of the appellant being o 
pardanashm lad} is not a sufficient cause — Husatni v Collector g All 635 
(I 13 ) Hasum v Madan 1911 P )V It 8 It may be conceded that 
when the fact of the appellant being 1 pardon ishm lady has prevented a 
party from presenting the appeal herself or from retaining counsel to 
tl > >0 it ma) furnish a ground for applying the discretionar) power under 
tins ecli n but it caunot be laid down that whenever the appellant is a 
pardanashm tl ere sli u d be no practicil limit to the period during which 
her appeal must be presented — Husatni Begum v Collector 9 All II at 
page 18 (per Mahmood J ) But where the applicant is a pardanashm 
lady whose legal interests are not prosecuted by her legal advisers with 
aH the carefulness winch the circumstances demand jq consequence of 
which delays have occurred in instituting legal proceedings such delays 
ought to be excused — Dai Net lallm v Dai Nemalullabu 42 Bom 295 
(atp 30 o) 

64 Negligence of pleader or his clerk — Dona fide mistake on the f 
part of the pleader may be excused but want of care and attention on 
his part in seeing to the proper presentation of the appeal is no sufficient 
cause Thus where the counsel for the appellant had omitted to present 
his petition of appeal m due time although he had been furnished with! 
the necessary papers and the necessary costs / eld that the negligence on 
the part of the counsel was not a sufficient cause for extension of time — 
Duddhu v Dewait 37 All 267 Carelessness on the part of the pleader 
In filing an appeal of value over Its 3 oo£in the Divisional Judge s Court 
Instead of in the Chief Court is not a sufficient cause for excusing the de 
lay in the subsequent presentation of the appeal to the latter Court— 
Sant Singh v Qaim 118 P It 1908 Negligence of the vakil in filing 
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proper Court-fee stamps, when the deficiency of stamps in the memo, 
of appeal was pointed out to him by the Court, is not a sufficient cause 
for excusing the delay in filing the proper stamps — Jodhoti Prosad V 
Nan kit Prosad, 3 P L J 484 

Filing of an appeal in a wrong Court through gross carelessness of the 
pleader is not a sufficient cause for presenting the appeal to the proper 
Court after the expiry of the period of limitation — Mohammad \ Ladha 
Singh 33 P W R 1914 Where the appellant's mukhtar omitted to 
file lus power of attorney and the copy of the first Court’s judgment with 
the appeal and filed them long after the presentation of the appeal, and 
no reasons were gtven for the delay, the appeal was dismissed as barred 
by limitation — Dhanna v H'arir, 1919 P L R 94 The mere fact that 
the counsel entrusted with the task of filing an appeal forgot all about 
it till after the expiry of the period of limitation is not a sufficient cause 
for extending time — Dilan v Ram Bharasay, 1 O W N 880, A I. H 
1915 Oudh 374 

Similarly, negligence of the pleader's clerk in applying for delivery 
of the copy of the decree and m filing the appeal would not be a sufficient 
cause of delay — Allahdadshad v Mukhdum 24 Ind Cas 977, 7 S L R. 
201 Mistake of the pleader’s clerk in filing the appeal out of time is no 
sufficient cause — Ganesh v Htrde Bihan, AIR. 1925 Oudh 189. 82 
Ind Cas 4S4 But in a Punjab case, where the appellant's counsel pre- 
pared the grounds and gave them to his clerk 9 days before the expiry of 
the period of limitation, but the clerk finding that a copy of the judgment 
of the first Court was wanting directed the client’s agent to get the same 
and kept the appeal by him till the said copy was obtained and then forgot 
to file the appeal m time, held that sufficient cause had been made out 
though the pleader was not free from blame — Bibt Puth v Janata, 1912 
P. W. R izC 

65. Negligence of Appellant — Where an appellant obtained an un- 
certified copy of the decree in which the date of the decree was wrongly 
given, and the appellant's pleader was misled thereby, it was held that 
there was no sufficient cause of delay in filing an appeal from the decree 
— Karachi Trading Co v. Tcjbhandas, 8 S L R 235 Where an appellant 
filed an appeal without a copy of the right decree and it was proved that 
the whole procedure on the appellant’s part was slack to the utmost, it 
was held that this section did not apply — Gurprasad v Ram Sarnajo, 
13 A L J nor Where a copy of the decree, which was in existence at 
the time of preferring the appeal, was not attached to the memorandum 
of appeal, held that the memorandum was bad, and as no sufficient cause 
was shown for extending the tulle under this section, the appeal was dis- 
missed — Hem Chandra v Jadab Chandra, 16 C L J. 116. So also, the 
presentation of second appeal with a copy of the first Court's judgment 
is not a proper presentation and time cannot be extended for filing it 
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llajan \ harm 4 Lah L J 475 \ I It 19.3 Lah 95 Lahhma Das 
\ \ftkr Ckand 73 Ind Cax 910, A I It 19^3 Lah 144 Where the 
<ml> reason lordchv Jit filing an appeal was that certain necessary papers 
* ere gi\ cn to a counsel who took no steps for filing the appeal and returned 
them after the penod of limitation had expired, and it was not shown that 
the appellant took ana steps to engage the services of another pleader 
h f >rc the cvpirj of the period of limitation it was held that there was no 
viUicicnt cause for the deta ) — Detrati \ Uuitdhu li \ 1 . ] 837, 25 Ind 
Uas 30 \\ here tlit appeal w as filed late on account of the delay in getting 

oopics and the dcla) was due to the fact that the appellant gave money 
t<> the pleader s clerk for getting the copies but afterwards took no steps 
to enquire of his pleader for the same held th it there was no sufficient cause 
to excuse the delay— •tfaAafjh v Ihthmo, 2t A l- J 81 7] 75 Ind Cas 254 
\u api>cllant who has waitid (or applying to obtain the necessary 
copies up to the last <la> of limitation when the Court happened to be 
closed for some holida), and who was consequently obliged to apply for 
them after the period for appeal had expired, is not entitled to get cither 
the indulgence under this section or the benefit of section 12 — Curan V 
Uindraban, 79 1 * K 1916 Alter the arguments in a case were concluded, 
but before judgment was pronounced, the defendant died The case 
was decided against the defendant His sons one of whom was an adult 
and the other a minor represented by his mother as guardian, presented 
an appeal 15 da)s be>ond time It was held that there was no sufficient 
reason to extend the dcla), m as much as the adult son (who was an edu 
cated young man) and the mother (who was well able to manage her affairs) 
who were concerned to prosecute tin litigation in their own interests and 
in the interests of the infant, were grossly negligent, remiss and careless 
in not prosecuting the appeal m time — Gaiiesh v Stlaratn, 41 Bom 15 
When the defendant died in 1918, and the plaintiff applied to have 
the name of the legal representative of the defendant placed on the record 
two years after, on the ground that he was ignorant of the defendant’s 
death, held that the plaintiff had failed to show sufficient cause for the 
delay, for if he had shown the smallest diligence in prosecuting the suit, 
he must have discovered the fact of the defendant s death much earlier 
Saral Chandra v Afashar A lone and Lime Co Ld , 49 Cal 62 (at p 66) 
Where the clear provisions of the Court Tees Act were brought to the notice 
of the party’s counsel, and he was asked to make up the deficient Court 
l'ees, but the counsel and the party were both grossly negligent in not 
paying the deficit Court fees within the period of limitation held that 
they were not entitled to any extension of time — Puran Chand v Etnp , 
27 P L R 91, 92 Ind Cas 991 

Where the appellants relied upon an unauthorised publication known 
as the ’Legal Diary* and being misled by it as to the duration of the Chief 
Court’s vacation presented his appeal beyond the penod of limitat 
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it was held that the cause shown was not sufficient as the appellant had 
not acted with due care and attention — Jai Dial v A mar 1917 P W 
R 27 

66 Negligence of agents or servants — Negligence of servants is 
not a suffi lent cause If parties choose to entrust legal affairs (e g filing 
of appeal) to their servants they must take the consequences of any re 
mtssness or negligence which may be exhibited on the part of their servants 
and they cannot come to Court after the period of limitation and claim 
indulgence under this section — Seth Jahar \ Pritchard 4 P L J 381 
5" Ind Cas 225 Jalesuar v Rant Hart 55 Ind Cas 17 (Patna) 
Rig Naw v Somasundaram 2 Rang 655 AIR 1925 Rang 187 

Where an appellant entrusted all business connected with the filing 
of his appeal to an unqualified man who made no attempt to take pro 
fessional advice which if taken would ha\c avoided the delay in the pre 
sentation of the appeal held that it was not a sufficient cause under this 
section — hrtsknaswami v Ramaswami 19 M L J 209 

67 Notice of delivery of judgment, not given to parties — An apphea 
tion for extension of time for appeal was made on the ground that though 
arguments were heard on the 13th March judgment was not delivered 
until 17th April and no notice of the delivery of judgment was given to the 
parties and it was not until July that the applicant heard that judgment 
had been delivered Held that in the absence of any indication to the 
contrary it must be presumed that the notice required under O 20 Rule 
1 C P Code was given The application was refused — Habibullah v 
Jicnarsi Das 22 O C 379 55 Ind Cas 837 But in Ma Me Thin v 
Mating San Lun 8 Bur L T 99 no such presumption was made, and 
the negligence of the Court m not giving notice of delivery of judgment 
was held to be a sufficient cause for extension of time lor the appeal 

68 Other cases — ‘The fact that the appellant had preferred an appeal 
in a connected case and awaited its result does not ehtitlc him to an ex 
tension of time under this section — Dund v Deonavdan 17 C L J 59G 
"o Ind Cas 513 Husaint Begum v Collector g All 11 (per Mahmud J ) 
The fact that a person was not aware of a change of rule winch had been 
given ample publicity is no ground for excusing delay — Gopal v Walla bit- 
das 75 Ind Cas 878 (Nag) Two suits were brought at the same time 
by the executors raising some questions of construction in respect of the 
same will Similar decisions were passed in both the suits On appeal 
by a defendant m one suit the decree of the Court of first instance was 
reversed Thereupon the plaintiffs applied for leave to appeal in the 
second suit although the time limited for appealing had expired the 
Court held that no sufficient cause was shown for the plaintiff s delay 
the decision in one suit would not abide by the decision of the other 
as the suits were independent of each other — Thucker v Canji 14- 
Bom 363 
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On the (vlon of an application to set aside an ex parte decree the 
penod occupied in the proceeding cannot be deducted in computing the 
period of limitation for an appeal against the decree The petitioner 
having failed in his application could not be allowed to fall bach upon 
the remeds bj waj of appeal which was open to him at the time when 
the decree was pa*«ed and of which he did not choose to avail himself, 
and that was not a sufficient cause under this section — Ardha \ M atari gun, 
23 Cal 325 

If the delaj be caused b> the appellant s desire to file his appeal on a 
‘ luck> das held that that would be no sufficient cause — Ktchilappa v 
Rarrxnujan 25 Mad |W» (> 77 ) 

The goodness or otherwise of a case, and a mistake in calculating the 
time allowed for an appeal do not in themselves constitute a sufficient 
cause— Ckanb \ Pohlo Vul, 92 P R 1SS6 

The plaintiff brought a suit for partition and possession of his share 
against his co-sharer Z a* well as the sendees of the co-sharer The first 
Court gave him adecree Two appeals (Nos 19 and 20) were filed against 
that decree, one (Vo 20) b> Z. and the other (No 19) by the vendees 
The lower Appellate Court accepted the appeals, dismissed the plaintiff's 
suit, and passed two connected judgments (one of which referred to the 
other) and two decrees The plaintiff preferred a second appeal to the 
High Court, and filed copies of judgment and decree of Appeal No 20, 
but did not file a copy of decree in Appeal No 19 On preliminary ob 
jection by the respondents the appellant prayed for time for filing the 
copy of the decree in Appeal No 19 Held that no sufficient cause has 
been shown for extending the time for filing the copj — Muhatnmad Dm 
v. Zebunnttsa, 3 Lah 215 

The applicant presented an application for review but the Munsanm 
declared that it was insufficiently stamped Thereupon a dispute arose 
between the party and the Munsanm as to whether or not the stamp was 
sufficient Afterwards the deficiency in stamps was paid but after the 
penod of limitation Held that there was no sufficient cause for excusing 
the delay in filing a properly stamped application for review The defi- 
ciency should have been made good as soon as the Munsanm pointed it 
out — Munro v Cawnpore Municipal Board, 12 All 57 

MISCELLANEOUS — 

69 Withdrawal of appeal — Cross objection — The withdrawal of 
an appeal, by which the respondent lost opportunity under the old Civil 
Procedure Code of having his cross objection heard, afforded no sufficient 
reason lor enlarging the time for his prefernng a regular appeal as regards 
his cross-objection — Chudasam v Ishteargar, 16 Bom 249, Ja/ar v. 
Ranjit, 17 All 518 , but where it appeared that the respondents wrould 
have appealed but for the fact that an appeal by the appellant was already 
on the file, it was held that the respondents show ed sufficient cause for 
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filing their appeal within tun t^Hargovmdas v Jadavahoo, 23 Bom 692 , 
Gour Hart v Premnath, 9 Cal 738 

But now the new Civil Procedure Code {1908) O XU, r 22 {4) provides 
that if the original appeal is withdrawn or dismissed for default, the memo* 
random of objections filed by the respondents may nei ertheless be heard 
and determined after such notice to the other parties as the Court thinks 
fit Even where the cross objections filed by one party were dismissed, 
without going into the merits of the case, on the ground of their being 
filed after the dismissal of the appeal, and an appeal was filed on the same 
points as the cross objections it w as held that this appeal v as not barred — 
Parbhu Day at v Murltdhar 23 A L J 365 AIR IQ25 All S67, 78 
Ind Cas 677 

70 Admission of time-barred appeal subject to objections at the hear- 
ing —An ex parte order admitting a time barred appeal is subject to 
re consideration at the hearing of the appeal at the respondent's instance 
— Krtshnasuamt v Ramaswamt 41 Mad 412 (P C) affirming 23 M L J 
219, MoshattUa v Ahmedulla, 13 Cal 78 Sarat Chandra v Saraswah, 
34 Cal 216 Dund Bahadur v Deonandan, 17 C I- J 506 , Saku \ Maroit, 
8 N L R 50 Mailt Reddy \ Beddakha 27 M L J 147 Venkatrayudu 
v Nagadu 9 Mad 450 Ravjt Kesha v v Krishna Rao 38 Bom 613 , 
Mttlna Ahmad v Krtshnajt Ganesh, 14 Bom 594 The ex parte order 
may be reconsidered either by the Court which admitted the appeal or 
by the Court to which the appeal has been transfen ed — Wahid % Ilagdod, 
1897 AWN 15 Chunder Dass v Boshoon Lat, 8 Cal 251 , Krishna 
v Subraya, 21 Mad 228 Mttlna v Krtshnajt, 14 Bom 594 A Division 
Bench of the High Court heanng an appeal is competent to set aside an 
ex parte order of a single Judge of the High Court admitting an appeal 
bejond time — Httlatm Begum v Collector, 9 All 11 , timed Alt \ Muni- 
cipal Committee 2 Lab 1 Knshnasami v Ramasami, 41 Mad 412 at 
P 416 (P C) 

In the Pnvy Council case cited above {41 Mad 4T2) their Lordships 
of the Judicial Committee, while holding that an ex parte order admitting 
a time barred appeal is open to reconsideration at the respondent's instance, 
yet observed that the question of limitation should not however bf left 
open till the heanng of the appeal, although this has been hitherto the 
usage in India The Indian Courts should adopt a procedure which will 
secure at the stage of admission the final determination of any question 
of limitation affecting the competencj of an appeal This view has also 
been expressed in SAmnant Sunifarabai \ Collector, 43 Bom 376 (P C), 
See the cases cited under heading * Admitting time barTed appeal subject 
to objections ’ in sec 3 

So, when an application is jnade to the Court for an extension of time 
for presentation of an appeal under this section, a rule should be issued 
on the respondent to show cause whj an extension of time should not be 
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granted — OaJi NViri* \ liitsceswir 79 Ind Cas 024 AIR ig25 
Csl 1-5 Thu prvcedure his Wen insisted upon by their Lordship of 
the Ju!ici\i Cmn ttec in 41 Mvi 412 cited above Where an appeal 
which was filed out of tint* was admitted subject to objections, but the 
fesponlent was not made awaTe of the order and no question svas raised 
as to the legahtv or propnetv of the order and the appeal was allowed 
Oa th* m*nts h\ the lower Appellate Court hr! I that the admission of the 
aopejl sjhiect to objections hv the Lower Appellate Court was irregular 
an 1 th* respondent foul I raise the question of limitation in second appeal 
— IhJut hatrm \ Chiturthut 4 P I T no 64 Ind Cas 55 A 1 R 
I » 2 Pat f If an mpeil presented out of time is admitted by the appel 
late Ca irt r r pi rtr the respon lent as soon as he is served with notice of the 
apical mi applv tv motion for dismissal of the appeal on the ground 
of detav If the respondent sleeps over his right and allows the appellant 
to me ir expenses in bringing the case for hearing he cannot be allowed 
at the hearing of the appeal to raise a preliminary objection that the appeal 
is tim* barred— -Muru^appa \ 7"Aj amrnal 31 V L T 456 70 Ind Cas 
S»7 AIR 19*3 Mad 82 

Where a Judge excused the delaj in the filing of an appeal without 
notice to the re«p indent and when the appeal came on for hearing the 
latter did not object to the order in the course of his argument the final 
decision in the appeal cannot be attacked in revision on the ground of 
delav in filing the appeal — /Murat a Dasani 80 Ind Cas 617 AIR 
1925 Oudh 148 

Where an application for the admission of an appeal which was filed 
out of time by 2 days was heard ex parte before a Division Bench of the 
High Court and admitted it was held that though the order was not con 
elusive on the respondent and he was entitled to object to the admission 
of the appeal at a later stage the ordeT of the Division Bench admitting 
the appeal should not be discharged when no facts which were not 
before the Bench were urged on behalf of the respondent — Btshen Bat v 
Miniuii 12 C W N 25 Satin v Mar oh 8 N I R 50 15 ind 
Cas 5G2 

It was held m Jhotcc v Oiues 5 Cal 1 that if the District Judge being 
satisfied that the appellant had sufficient cause for not being able to file 
an appeal within time admitted it a Subordinat' Judge to whom the 
appeal had been transferred for disposal could not cancel the order But 
it has been held in later decisions that this view is not correct because 
even if the District Judge upon the representation of the appellant bV 
satisfied that there was sufficient cause yet the other side would be at 
liberty at the hearing of the appeal either before the District Judge or 
before the Subordinate Judge (if the appeal is transferred to the latter) 
to show that in fact the representation of the appellant was not true 
that really there was no sufficient cause for Admitting the appeal bcj< A 
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tune — Mulna v Knshnajt 14 Bom 594 Efnsmadeo v SUanatk, 40 Caf 
259 Mamc k v Naibulla 2 C W N" 461 

71 Interference by High Court — The High Court has power in 
second appeal to look into the grounds upon which the Lower Appellate 
Court has admitted an appeal beyond time — Cliunder Dass v Boshoon 
Lall 8 Cal 251 It is the duty of the second Appellate Court to see whether 
the duty cast upon the Judge of the Lower Appellate Court as regards 
determination of the question whether the appeal is within limitation 
has been properly discharged by him and to interfere if by a wrong 1m 
proper and judicially unsound exercise of discretion under this section 
he has admitted an appeal which was barred by limitation — Becht v 
Ahsanultah 12 All 461 (483) 

Where the discretion is exercised in a capricious or arbitrary manner 
the High Court can interfere — Bhtinrao \ Ayyappa 31 Bom 33 Jolt 
Prasad v Chum Lai 106 P R 1885 Ghartb v Pohlo 92 P R 1886 
Parvati v Gatpali 23 Bom 513 Thus where the appeal to the lower 
Appellate Court had been presented beyond time but of the several ap 
pellants one only applied to have the delay excused on grounds personal 
to himself with the result that the lower Appellate Court admitted the 
appeal of oil the appellants and varied the decree of the first Court the 
High Court interfered and reversed the lower Appellate Court s decree 
because there was no sufficient cause on which the delay of all the appel 
lants could be excused — Vtshwannth v Vasudev 25 Bom 699 \\ here 

the lower Court has exercised its discretion under this section on the strength 
of a misleading report and had set up a ngid law of limitation in the exercise 
of that discretion the High Court will interfere — Naram Singh v Bikaram 
8 A L J 793 nllld Cas 814 Where a Judge who purports to exercise 
the discretion under this section does so under the view that there is no 
general rule when in fact there is one he has misdirected himself as to 
the law to be applied to the case he has not exercised a judicial discretion 
and the superior Court must either remit the case or exercise the dtscrc 
tion Itself — Bn ; I rider Singh v hatishi Pant 45 Cal 94 (P C) Where 
the Lower Appellate Court has failed to exercise its discretion according 
to this section and has not considered the question whether there was 
sufficient cause for extending the period the High Court may interfere 
and consider the question in second appeal and if necessary allow a time 
barred appeal — Ghon b v Polio Mai 92 P R 1886 Nani Singh v 
GulU 77 P R 1917 Snpat v tlubdar jO W N 678 A I R 1925 
Oudh 643 

But where the Lower Court after considering all the circumstances 
of the case has exercised its discretion one way or the other and has come 
to the conclusion that sufficient cause has or has not been established 
for not filing an appeal within time the High Court in second appeal will 
not Interfere — Debt Charan v Sheikh Meldi, 20 C W N 1303 ip L J 
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4S5 Fatima v Hansi g AH 244 Hatdhan v Main Chand 92 P R 
1916 Tulsa Rtinuar \ Gajraj 25 AH 71 Hamid Ah \ Gayadm 26 
\ll 327 Sri pat \ Hubdar (supra) Abdul Rasim \ Chaturbhuj 6 
P L J 444 64 Irn! Cas 55 Ram Rup v Raik Ram \ I R t9’6 
\H 25’ 

\ mere difference in view as to the mode in which the discretion ought 
to have been exercised under this section b) the Lower Appellate Court 
is in itself no ground for mteiferencc b) the High Court but where facts 
which are material for the purpose of enabling the Lower Appellate Court 
to exercise the discretion under this section have not been considered 
the exercise of discretion is judicial!) unsound and the High Court can 
interfere— Richilappa \ Ramanujan 25 Mad 1C6 Hardhan \ Mam 
{hand 9 P R « 9 t 0 Before the High Court interferes it ought to be 
satisfied that the exercise of the discretion b> the lower Court was judicially 
unsound The test is has the discretion been exercised after appreciation 
and consideration of all the facts which arc material for the purpose of 
enabling the Judge to exercise a judicial discretion and after the application 
of the nght principle to these facts ? — Richilappa v Ramanujam 25 
Mad 1G6 Where the Lower Appellate Court has in the exercise of its 
judicial discretion refused to excuse the delay in the presentation of an 
appeal the High Court w ould not interfere in second appeal with the exercise 
of that discretion even though it might have taken another view had it 
been the Lower Appellate Court — Ahmad Hussain v Fasthullah 45 
All 43’ 2i A L J 319 AIR 1923 All 455 In a recent Madras case 
where the I.ower Appellate Court had admitted a time barred criminal 
appeal and acquitted the accused without being satisfied that the ap 
pellant had sufficient cause for not preferring the appeal in time but 
there lad been no gross miscarriage of justice which ought to be 
remedied the High Court refused to interfere — Janahramayya v 
Brahtnayya 48 M L J 457 AIR 1925 Mad 709 

72 Explanation — An appellant who is misled by a practice which 
had hitherto prevailed in the subordinate Court but which had recent!) 
been hel 1 to be wrong is entitled to an extension of time under this section 
— Ram Chanta v Ram Narayan 5’ Ind Cas 959 (Patna) Ntbaran 
v Martin and Co 32 C L J 127 JoUndra v Lodna Colliery Co 6 
P L J 350 (F B) Where the appellant has been misled by the rules 
of the Court followed for a long time the provisions of this section can 
be invoked — Bheentasena v Venugopal 48 Mad G31 48 M L J 384 
AIR 1925 Mad 725 

Where the applicant was misled by a Full Bench judgment into an 
erroneous belief and thereby made a wrong calculation of the period of 
limitation for his application held that there was sufficient cause for the 
delay in filing his application — Hansh Chandra v Clandpur Co Rd 
39 Cal 7GG (773) 
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6 (i) Where a person entitled to institute a suit or make 
an application for the execution of a decree 
Legal disibility K t, me f rom wjncft the period of 

limitation is to be reckoned a minor, or insane, or an idiot, he 
may institute the suit or make the application within the same 
period after the disability has ceased, as would otherwise have 
been allowed from the time prescribed therefor in the third 
column of the first schedule 

(2) Where such person is, at the time from which the period 
of limitation is to be reckoned, affected by two such disabilities, 
or where, before his disability has ceased, he is affected by 
another disability, he may institute the suit or make the applica- 
tion within the same period, after both disabilities have ceased, as 
would otherwise have been allowed from the time so prescribed 

(3) Where the disability continues up to the death of such 
person his legal representative may institute the suit or make the 
application within the same period after the death as would other- 
wise have been allowed from the time so prescribed. 

(4) Where such representative is at the date of the death 
affected by any such disability, the rules contained in subsections 
<i) and (2) shall apply 


Illustrations. 

(a) The right to sue for the hire of a boat accrues to A during 
his mmontj He attains majority four years after such accruer 
He may institute his suit at any time within three years from the 
date of his attaining majority 

(b) A right to sue accrues to Z during his minority After 
the accruer, but while Z is still a minor, he becomes insane Time 
runs against Z from the date when his insamty and minority cease 

(c) A right to sue accrues to X during his minority X dies 
before attaining majority, and is succeeded by Y, his minor son 
Time runs against Y from the date of his attaining majority. 

73 Principle — The rights of infants are much favoured in law, 
and regularly their laches shall not be prejudicial to them upon a pre 
sumption that the) understand not their right and that they are not 
capable of taking notice of the rules of law so as to be able to apply them 



Sec 6] 


THE INDIAN LIMITATION ACT. 


51 


to their advantage Hence b) the common Jaw infants were not bound 
'or want of cla m and entrj within a jear -nd a daj nor are the) bound 
b) a fine and five j car* non claim nor b> statutes of limitation provided 
the\ prosecute their right within the time allowed bj the statute after the 
iiaoediment is removed — Bacon s Abridgment cited in 37 Mad tSO (at 
p 19®) The general principle of law is that time does not nin against 
a minor — Voro v 1 isajt 16 Bom 536 

74 Scope of Section — Sec 7 of the />? 1 tet applied to the case of a 
person entitled to make o»i> application but now this section has been 
limited to the case of a person entitled to make onl) an application for 
the execution of a decree 

Rut a right preserved by the otl \ct will not be taken away by the 
new one Thus under the Act of 1S77 the minor judgment debtor could 
on attaining majority appl) to set asi le a sale If such right accrued 
to a minor before the I imitation Act of 190S came into force it cannot be 
taken awav by the present Act that being a privilege which has been 
preserve lb> sec 0(c) of the General Clauses Vet — ram/ Aorimv A twain 
14 C W V 845 11 Ind Cas 401 

This section will not grant an indulgence to a minor entitled to prefer 
an appeal it provi les only for suits or applications for execution of decrees 

\n application to He an awar] does not become a suit by the pro 
vi ois of pira o (2) of Schedule II of the C P Code and hence the 
applicant cannot claim the benefit of this section — hfa Theiru Tin v 
Mining Da Than 1 Rang 256 

Vgain this section is limited to applications for execution of decrees 
it is not appl cable to an application under O XXII r 1 C P Code for 
brii* og the legal repre entatives of a deceased appellant on record or 
to an application to set aside an order of abatement — Ma tfm Thing v 
Maung Po tVm 10 Bur L T 27 35 Ind Cas 438 It does not appl> 
to applications for setting aside ex parte decrees — Chidambaram v Kant 
ppan 35 Mad (jS 8 Ind Cas 543 Wanohar v Sadtga 101 P R 1916 
37 Ind Cas 29 2 Nor does it apply to an application for the re admission 
of an appeal under O 41 rule 19 of the C P Code — Sottubai v Shtvaji 
Rao 45 Bom 648 -3 Bom L R no 60 Ind Cas 919 

An aophcation for restitution under section 144 C P Code is virtuatl) 
an application for execution of the appellate decree amending the decree 
of the first Court an 1 therefore falls within the purview of this section 
This is an enabling section to enable persons under disability to exercise 
their legal rights within a certain time and it should not be construed 
so narrowly as to exclude an application for restitution — Kurgodtgouda 
v Nmgangouda 41 Bom 625 19 Bom L R 638 Sant Sal at v Chhufat 
3 O W N 05 92 Ind Cas 23 A I R ^926 Oudh 199 But an applica* 
tion for a final decree in a mortgage suit is an application in the suit and / 
is not a 1 application for execution and is not governed by this section — 
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Vmayakrao \ Batjnalh 15N L R 36 48 Ind Cas 934 Nuamuddtn 
v Bokra Bhimsen 40 All 203 (205) 16 A L J 85 48 Ind Cas 870 

75 Application of the Section — This section applies only to cases 
dealt with by the Act itself * e to those suits and applications for exe 
cution of decrees which are mentioned m the First Schedule It is not 
applicable to cases for which a period of limitation is prescribed by other 
Acts Thus the provisions of this section do not apply to a case where a 
decree is barred by section 48 of the Civil Procedure Code 1908 — Ram 
Nath v Chatarpal 37 All 638 13 A L J 826 Chatarpalman v Prem 
Nath 13 A L J 166 27 Ind Cas 865 Ramana Reddt V Babu Reddt 
37 Mad 186 24 M L J 96 18 Ind Cas 586 Thandu v Mahan Lai 
1894 P R 12S nor do the pro\ lsions of this section apply to suits insti 
tilted under the Indian Registration Act — Veeramtna v Abbiah 18 Mad 
99 ot Bengal Rent Act VIII of 1869 — Gtrtja Nath v pa/ati 1 47 Cal 
'•{>$ or under Act IX of 1859 — Mahomed v Collector 13 B L R 292 
nor to a suit under the Bengal Tenancy Act — Akhoy Kumar v Btjoy 
Chand 29 Cal 813 

The Bombay High Court holds that though section 6 of the Limitation 
Act applies only to cases dealt with by the Act itself and as such does not 
apply to cases under the Civil Procedure Code still the provisions of the 
Civil Procedure Code must be deemed to be subject to the general pnn 
ciple of law as to the disabilities of minors vir that time does not run 
against a minor Therefore an application for execution though barred 
under sec 48 C P Code is in time if made within three years after the 
minor attains majority — Moro v I tsajt 16 Bom 536 But this case has 
been dissented from in 37 All 638 37 Mad 186 and 1894 P R J28 cited 
above 

This section applies only to cases in which a period of limitation has 
been prescribed bj law and not to the case of an order made by'a Court 
for the payment of money by a certain time — Prtma v Jauahtr 
31 P R 1884 

76 Meaning of the Section — It is clear from the provisions of this 
section that minority or lunacy would not prevent limitation from n ntttng 
as against the minor or lunatic but it simply gives to the minor or lunatic 
an extended period for filing a suit or an application A lunatic s wife 
Improperly sold bis lands to the delendants in 1880 In 1B82 the lunatic 
died and his widow who succeeded him as heir died in 1910 In a suit 
brought by the reversioners in 1917 for the recovery of the lands it was 
contended 00 their behalf that the possession of the defendants could 
not be adverse to the lunatic that upon his death it was adverse to his 
widow but not to the reversioners and that the suit was therefore in time 
Held {overruling the contention) that adverse possession began in 1880 
from the date o! the sale-deed in the lunatic s life time that a suit to re 
cover possession ought to have been brought witbm twelve years from 
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that date (although the lunatic, had he lived and become sane would 
have been entitled to bnng a suit within 3 j cars from the time when his 
disability ceased), and that the present suit was barred by limitation — Seela 
ramarajuv Subbaraju. 45 Mad 361, 42 M L J 26a, A I R 1922 Mad 12 

In computing the penod of limitation for a minor, the date on which 
he attains majority must be excluded from calculation' — Jugmohun v 
Luchmeskur, to Cal 748 (751] 

77. Person suing in representative capacity — The benefit of this 
section applies to the case of a person suing in a representative capacity, 
eg. a shebaxt of an idol The right of suit is vested m the shebait, not 
in the idol therefore if at the time when the cause of action for a suit 
for recovery of possession of property dedicated to an idol accrued, the 
tkebasl was a minor, he could bnng such suit within three years after 
attaining majontv— Jagadindra v Hemanta, 3’ Cal 120 141 (P. C ), 8 
C. W \ 609. 

78 Accruil of caus: of action — 1 he paintifj must be a minor (or in- 
sane etc ) when the cause of action first accrued and the cause of action 
must have accrued to the minor himself otherwise he cannot claim any 
exemption under this section Therefore if the cause of action accrued 
to the minor's father, the minor »on cannot after his father s death wait 
till he attains majority-^ Husheeram \ Shushee 5 \V R 169 Vira \ 
Muruga, 2 M H C R 340 Similarly if the cause of action accrued 
before his birth, the minor cannot, on coming of age, avail himself of the 
benefit of this section — Sxddheswar v Sham Chand, 23 W R 285 Lehr 
v Hazara, 173 P W R 1912. «4 Ind C.is 60 Lachman Das v Suudar 
Das 1 Lah 558, 59 Ind Cas 678 Thus where a coparcenary property 
was alienated by all the adult male members living at the time and the 
plaintifis who were born after the date of the alienation brought a suit 
to challenge the sale within three years after attaining majority held that 
this section could not be pleaded by a plaintiff who was not in existence 
when the cause of action accrued (1 e , when the alienee took possession. 
Art 126) He is entitled to take advantage of an existing cause of action 
so long as it subsists, but he docs not obtain a fresh penod of 21 years (18 
years and 3 years) from the date of his birth — Dhanraj v Ram Naresh, 
AIR 1924 All 912, 79 Ind Cas 1019 Thahitr Prasad v Gulab, 87 Ind 
Cas 662 Ram Ktshen v Daldeo 86 Ind Cas 704, AIR J925 All 247 
This view is now fortified by the Pnvy Council decision in Rattodip v 
Parameshwar, 47 All 165, 29 C W N 666, 27 Bom L R 175 23 A L J 
I76.48M L J 29, 86 Ind Cas 249, A I R 1925? C 33 

But the law is otherwise in the case of Teversioners One reversioner 
does not derive his title through another and the cause of action accrues 
to one reversioner independently of others Therefore where a nearer 
reversioner has neglected to sue for a declaration that an alienation made 
by the widow is not binding on the estate, and has therefore allowed the s 
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claim to bt barred, a more remote rc\ ersioncr who was born after the 
date of the alienation, or who was a minor at the date of the alienation, 
is not precluded from claiming the benefit of this section . for although 
the cause of action to the nearer reversioner accrued from the date of 
alienation still to /nm (the remoter reversioner) it accrued when he was 
born or when he was a minor, and not before, and he can enforce his right 
after be attains majority — Abinash v Hannath, 32 Cal 62 at page 71 , 
Bhagwanta v Sukht. 22 All 33 (F B ) , Das Ram v Ttrtha Nath. 5t 
Cal 101 (foS) This was also the view of the Madras High Court in Govtnda 
v. Thay animal 28 Mad 57 Vterayy a v Gan gamma, 36 Mad 570, Narayava 
V liaina. 38 Mad 396# and Venkata Row v Tulja Ram Row. (1917) M 
\V N 30 but all the*e cases liave now been overruled by the Tull Bench 
decision in Varammtt v Gopaladasayya. 41 Mad 659 (See this case 
cited m Note 52b under Art 125) In this case it has been held that if 
the reversioners existing at the time of alienation are barred, the rever 
sioncrs born thereafter are equally barred, as the cause of action is but 
one The Lahore High Court likewise holds (following 4 1 Mad 659) that 
the right to sue for a declaratory decree is vested in the whole body of 
reversioners in existence at the time of alienation jointly and severally, 
and time begins to run simultaneously against them all, and a reversioner 
born after the date of alienation does not obtain a fresh cause of 
action from his birth because when the time has once begun to run. no 
subsequent disability stops it — Chxragh Dm v Abdulla, 6 Lah 405, 90 
Ind Cas 1022, AIR 1925 Lab 654 , Mohan v Dewa Smgh, 21 
P W R 1907 Umra v Ghutani, 22 P. R 1907 

Where the cause of action accrued to the guardian, the minor cannot 
on attaining majority claim the benefit of this section Thus, a promis 
aory note was given to the guardian of the jilaintifi when the latter was 
a minor in lyoO The plaintiff attained majority in 1919 and sued o» 
the note within three >ears therefrom Held that the suit was barred 
The pro note having been given to the guardian he was the person tn 
titled to sue on it, and the suit would be barred if it was not brought within 
the ordinary period of limitation The minor was not entitled to institute 
a suit on the note — 1 tshnu v Keshan. 26 Bom L R 42b, AIR 1924 
Bom 4&S, 80 In 1 Cas 474 

79 Adopted son — -The cause of action for a son adopted by a Hindu 
widow accrues from the time when he is sdopted If he is a minor at 
the time of adoption, he is entitled to the benefit of this section Where 
a cause of action accrued to a minor Hindu widow who adopted a son during 
the continuance of her minority, the adopted son (a mino T ) m bringing 
a suit, when no suit had been brought by the widow, is entitled to the 
benefit of this section — Hart h v Brj <<y, 9 C \\ • N 7115 

80 Minor — ‘Minor* means a person who has not attained the age 
w! majority un fer the Indian Majority Act. Section 3 of that Act lays 
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down * E\erj minor of whose person or proper!) a guardian has been 
or shall be appointed b> any Court of Justice and every minor under 
the j insdiction of any Court of Wards shall be deemed to have attained 
his majont) when he shall have completed the age of twenty-one years 
and not before every other person shall be deemed to have attained 
his majont) when he shall have completed the age of eighteen )ears and 
not before 

If the minor claims the benefit of this section it is for him to establish 
afirmatnel) and clearly that he is under the age of 21 (18+3 years under 
»cc S) at the time of institution of the suit it is not enough merely to 
show that he is proba'ty under that age at the time — Charanjit \ Bishen 
Singh 167 P L R 1914 *3 Ind Cas 46 Sec also Panchu Mandat v 
Shctkk leak 17 C W \ 667 18 Ini Cas 391 PremDasv Sarbanand 
\ I R 1023 Lah 41 

\ person who is of full age but whose property is under the Court 
of Wards cannot take the benefit of this section — Um a Kant a v tJiralal 
-oC \\ S 85' 

\n 1 Jol is not a perpetual minor for the purpose of this section and so 
it is not correct to sa) that a suit by an idol to set aside an improper 
alienation made b) the shebait would be for ever saved from the bar of 
limitation under the provisions of this section Therefore whe e the 
manager of the temple alienated the property of the idol in 1905 a suit 
brought in 1918 to avoid the transfer was barred — Chxtar Mai v Panchu 
Lai 4 A L J 351 93 Ind Cas 652 A I R 1926 All 392 

81 Assignees of minor — This section gives only a personal privilege 

to the minor it applies to the minor himself or his legal representatives 
but not to his assignees — Rudra Aailv Nobokishore 9 Cal 663 (P B) 
Bhagaban v Ishan 22 C W V 831 46 Ind Cas 802 Mahadcv v Babt 
26 Bom 730 Imam uddin v Mumla uniussa 18 O C 34 1 O L J 
747 7 Ind Cas tr8 Mahomed Nur Khan v Lachmt Naran 9O L J 

88 \ I R 1922 Oudh 31 Huhatu v Shal ab 1918 P W R 14 44 

Ind Cas 890 Rangaswamt v T/angaveti 4'’ Mad 637 Sttla Bux v 
Rant Netta 2 O W N 811 \ I R 1926 Oudh 20 90 Ind Cas 741 
Therefore where a person sues to set aside a transfer effected by his father 
during his minority within three )cars of 1 is attaining majority and joins 
with him as co plain tig an assignee to whom he sells a portion of the pro 
pexty \u w,*. that pessoc. may tw. to time by TOAVxag use ot set 6 but 

co plaintiff being only an assignee is not entitled to its privilege and is 
beyond time — Sitla Bux v Rat 1 Newat (supra) 

82 May institute a suit — The benefit of tl is section is not absolute 
the plaintiff or applicant labouring under the disability is not bound to 
wait till the disability ceases he has the option either to take proceedings 
through his guardian or next friend or to wait until the expiration of the 
period of lus minority Even if dunng his minority he makes applications / 
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for execution through his guardian he is not precluded from making 
applications himself after attaining majority— Mon Mohun \ Ganga 
Soondcry 9 Cal 181 Moro v Vtsap 16 Bom 536 Jagjiva 1 v Hasan 
7 Bom 179 Zatnr Hassan \ Sundar 22 All 199 (F B) Gunesaar v 
Jagadlatrt 3 C W N "4 Similarly the fact that a guardian or next 
friend might have maintained a suit on behalf of a minor does not take 
away from the minor the privilege of this section — Jagadtndra v Hcmanta 
3’ Cal 119 (PC) Jagat Naratn v Narbada 16 O C '*06 

83 Suit by guardian during ward s minority — The privilege given 
to a minor is not one that could be availed of by him only after he comes 
of age \ny application or act made or done by hi$ guardian on his behalf 
during his minority is equally exempt from the operation of limitation — 

Norendra v Bhupendra 23 Cal 374 at page 388 Therefore while the 
minor s disability lasts lus guardian or next friend can bring a suit or 
make an application even though the ordinary period of limitation for 
such suit or application has run out — Phoolbas v Lalla Jogeshur 1 Cal 
16 (P C ) 

Acknowledgment made to a minor — Sec I enkataran ayyar \ hot} at 
djramayyar 13 Mad 135 cited under sec 19 

84 Insanity — Lucid Interval — When insanity is once proved to 
have existed it is presumed to continue until it is proved to have censed 
and a very stnet burden of proof lies on the party wl 0 alleges recover j 
Pope on Lunacy 2nd Edn p 408 

A lucid interval is a temporary cessation of lunacy and it cannot be 
treated as a recovery unless it is of sufficient length of time to enable the 
person to do an intended rational act — Cartn+igl l \ Carlwngl t 1 Plnltim 
90 (loo) 

85 Other disqualifications — Under the Limitation Act no other 
disqualification than those mentioned in the Act can save limitation 
and the only disqualifications that sections 6 8 and 9 of the Act recognise 
are minority idiocy and lunacy \ disqualification under the Court of 
Wards Act is not such a legal disability as is recognised and enumerated 
in the Act and the fact that the plaintiff was a disqualified proprietor 
whose estate was under the charge of the Court of Wards is not a ground 
for extension of the period under this section — huarmam v Ilaji/ ig 
C W N 1193 Ram Kuar Mam v Nawab of Murshtdabad 46 Cal 694 
(PC) 23 C W N 331 30 Ind Cas 202 Umakanla v Hira Lai ■'o 
OWN 852 

The fact that an adopted son on attaining his majontj had to sue 
to cstabl sh his adoption is not a disability and he cannot be allowed 
the time which was occupied m establishing his rights Although li» 
rights were disputed he still could have sued in the meantime to recover 
property which devolved on him by virtue of his adoption — Muldon 
Mohun v NunJ Kuhore 5 \\ R •'93 
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\ rcvcrsimers disability to sue for possession while a Hindu female 
is the owner in possession of the estate is not treated by the Legislature 
m the same footing as the disability oT a minor an idiot or an insane 
person and no extra period can be allowed from the time when lie sue* 
Cecds to the estate — Sr skit \ Prnasani y 44 Mad 951 {952) 

85A Subsection (a) — \\ here scscral disabilities co exist concurrently 
in the plaintiff the time docs not commence to run against him till all 
has e ceased— if \ftlltsh (l~4 )2 \tk 0:o If the plaintiff is under 

one disalnhty at the time the action accrues and afterwards (and while 
the first disat ilits continues) he comes un ler another disability the time 
will not c< mmcncc to run till the last ol the disabilities I as erased — Dor 
totes \ I Ih son (i$;i) L It ( lx i.S 

Subsection (3) — Rea ling subsection (j) of tins section with section 8 
the condust in is that in a suit for possession where a minor dies before 
attaining majority his representatives woul 1 have cither the total period 
or 1. years from the date of accrual of the cause of action or three years 
from the date of the minor s death whichever is greater Thus a minor 
died in 1 yio the cause of action for a suit for possession had accrued to 
the minor in January 190*) the i» years period from this date expired 
in January 1921 The period between 19:0 and January ig-»i being 
more than three years the legal representative would be entitled to sue 
within January 1921 If the legal representative was himself a minor, 
the role in subsection (4) would apply — A nan too v Ramrup 87 Ind Cas 
315 \ I It 19 s Ml t>0 Under subsection (4) an extension of limita 
tion in favour of one person may be tacked on to an extension in favour 
of a second person only where the first person dies while still under a dis 
ability and the second person is his legal representative who is also under 
a disability at the time of the first person s death— Lac h man Das v Sunday 
Das 1 Lah 558 59 Ind Cas 678 

7 Where one of several persons jointly entitled to institute 

Disabil ty of one o[ 3 su,t or make a " application for the 
•everal plaint ffs or execution of a decree is under any such 
applicants disability and a discharge can be given 

without the concurrence of such person time will run against 
them all , but, where no such discharge can be given, time will 
not run as < gainst any of them until one of them becomes 
capable of giving such discharge without the concurrence of 
the others or until the disability has ceased 
Illustrations 

(a) A incurs a debt to a firm of winch B C and D are part^ 
ners B is insane, and C is a minor D can give a cr>- 
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of the debt without the concurrence of B and C. Time runs 
against B, C and D. 

(6) A incurs a debt to a firm of which E, F and G are 
partners E and F are insane, and G is a minor. Time will not 
run against any of them until either E or F becomes sane, or G 
attains majority 

This section corresponds to section S of the old Act 

86 Sections 6 and 7 — Sections 6 and y are not mutually exclusive , 
the latter section supplements the former- — Rah Ram v Niodar, 41 All 435 
{441), 17 A L J 649 Inothcr words, the right which the previous section 
gives to a minor (via to wait till he attains majority) can be availed of by 
him only if the circumstances mentioned in the first portion of the present 
section do not exist that is, if there is nobody to give a valid discharge 
on his behalf without his concurrence If however a discharge can be 
given without his concurrence, he cannot take advantage of his minority 
and watt till he becomes a major 

The combined effect of sections 6 and 7, in cases in which a right of 
suit resides jointly in a plurality of persons is that where any one of such 
joint creditors or claimants is under a disability and a full discharge can 
be given without his concurrence by all or any of the others, the suit on 
the claim will be governed by the ordinary law of limitation, and time will 
run against all but where no such discharge can be given, time will not 
run against any of them until all have ceased to be under disability In 
the result, such a suit cannot be barred in part in respect of some of the 
joint claimants and not-barred in part at the same time in respect of the 
others — Ahinsa Btbi v Abdul Kader, 25 Mad 26 

87. Joint right — This section speaks of a • joint” right, and has no 
application where the plaintiffs arc severally entitled to the right Where 
several persons jointly entitled to a certain property arc dispossessed 
and a suit is brought for the recovery of possession, this section has no 
application to the case, if each individual plaintiff is entitled to bring the 
suit lor possession oi his individual share — Uakhal Chandra v Mohetidra, 
51 I nd Cas 797 (Cal ) Again the kind of joint right contemplated in 
this section is the joint substantive right, the same identical substantive 
right belonging to several individuals Persons whose rights arc distinct 
and different but who are permitted to enforce such separate rights by one 
judicial process to which all are parties, or by a process instituted by one 
on behalf of all are not comprehended by his section— Johnson v The 
Xfadmi Ry Co . 28 Mad 479, Hanhar v Rhoh, 6 C L. J 383 Thus 
the mere fact that a person suing for himself and praying for one particular 
remedy (setting aside a sale-deed) could have joined in the same suit 
another cause of action (claim for possession) vested in another person for 
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whom the I >mcr coal I hnc acted as nett fnend, would not bring such a 
suit within the ambit of section 7 which contemplates the existence of 
a joint cause of action in support of a single suit — handasami \ Irusappa, 
<1 Mad in. (10;) 33 M L J 300 40 Ind Cas 6(14 

88 Discharge —The test to be applied is whether it is the intention 
<>I the parties that each of the person in whose faxour the obligation IS 

calrd is a creditor for thr whole if so a payment to one liberates the 
ilrbtor against all the creditors if not each is a creditor for his own share 
in I ta*in it Rise 1 Iischargc for the whole obligation — Uarxhar \ Uholi 
i.C I j 

89 Who can give discharge — In a Muhammadan familj, the heirs 
are entitled t • definite shares as tenants in common and the cause of 
ictton of such heirs cannot he said to he a joint one for the purpose 
>f limitation— 4lta Puhai \ Pappathiammal 36 M L J 184,51 Ind 
(.as 74S 

Co partners —The two illustrations show that one of sec oral co partners 
can gi\c a call I discliarge without the concurrence of others * 

90 Co-obligees — In the case of co obligees of a money bond, in the 
ahsenci of anjthing to the contrarx the presumption of law is that they 
arc entitled to the debt in equal shares as tenants in common Hence, 
where one of two co-obhgccs is a minor, limitation wall run against the 
other co obligee who is not a minor in rcspict of that portion of the 
debt to which he is entitled and this section will not applj — Mantur 
\ Makmudunnissa 25 Ml 155 following Sheds \ Steeds (1880) 22 
O B D 537 

91 Co-trustees —One of several co trustees eangne a valid dis- 
charge without the concurrence of others Therefore where an adult joint 
trustee takes no steps to protect the trust and his right to take steps be- 
comes barred, the nghts of the other joint trustees even though minors, 
become time barred — Thxyogaraja v UatnasabhapaOn, 34 Mad 284, 20 
M L J 421, 6 Ind Cas gg2 

92 Co-mortgagor* — The right to redeem is an indivisible right, and 
one mortgagor cannot give a valid discharge without the concurrence 
of the other co mortgagors In 1895, the plaintiff's father (a Mahomedan) 
mortgaged his property to the defendants After the death of the mort- 
gagor. his widow sold the equity of redemption to the mortgagee in 1901 
and placed him In possession of the property although she was entitled 
to only an eighth share in it At that tunc oue of the mortgagor’s daughters 
(plaintiff no 3) had attained majoril) and his son (plaintiff no 1) did so 
in 1908 The youngest daughter (plaintiff no 2) attained majority m 
1912 These three plaintiffs who owned the remaining seven shares Sued 
In 1914 to redeem the mortgage , the lower Court held that the suit 
barred as regards plaintiffs r and 3 under Art 144 read with sec 6 
High Court held that the right to redeem was an indivisible 
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neither of the plaintiffs who attained majority more than three years before 
the date of the suit ivas qualified to discharge or redeem the mortgage 
and the suit having been brought within three years from the date when 
the youngest plaintiff attained majority was within time under section 7 of 
the Limitation Act — -Gulam Goss v Shnratn Panditrang, 43 Bom 487, 21 
Bom L R 353 51 Ind Cas 79 , Bat Kcvalv ilodhtt Kola, 46 Bom 535 . 
23 Bom L R 1191 64 Ind Cas 972 AIR 1922 Bom^ 319 

93 Managing member of joint family — The managing member of a 
joint Hindu Mitakshara family has an implied authority to bind all the 
members by a discharge given by him without their concurrence, even 
though they be minors, and therefore time will ran against them all 
— Naurang v Sheorajo 30 Ind Cas 75 liar that' v Dkolt 6 C L J 
383 Huchrao v Bhtmrao, 42 Bom 277, 20 Bom L R 161, 44 Ind Cas 
851 Mahableshwar v Rama Chandra 38 Bom 94 , Duraisamt v Ven- 
katrama 21 M L J 1088, 12 Ind Cas 503 Venkata subbta v Veh ateswar- 
ulu 1917 M \V N 816, 44 Ind Cas 566 , Surju Prasad v Khattahtsh 
4 All 512 Doratsamt v Nondisamt 38 Mad :i8 (r B). Kuppuswami 
v Kamalammal 43 Mad 842 39 M L J 375 59 Ind Cas 662 , Nara- 
simha v Knshnachandra 37 M L J 256 52 Ind Cas 725 In an Allaha- 
bad case it has been held that if a joint Hindu Mitakshara family consists 
of brothers alone the elder brother cannot give a valid discharge without 
the concurrence of the others unless he acts as the manager, * e unless 
he takes active steps in the management of the affairs of the family — 
Ganga Dayalv M am Ram 31 All 136 , see also Shampurx v Ramchandra, 
AIR 1925 Nag 385 88 Ind Cas 268 But the other High Courts arc 
of opinion that in a Hindu family consisting of brothers the elder brother 
must be deemed to be the managing member of the family, and can gne 
a discharge on behalf of the minor brothers — Doratsamt \ Nondisamt, 
38 Mad 1 18 (F B) 55 M L J 405, 21 Ind Cas 410 Mahableswar v 
Ramchandra, 38 Bom 94 15 Bom L R 882, 21 Ind Cas 350, Bapu 
Talya v Bala Ravji , 22 Bom L R 1383 45 Bom 446 (dissenting from 
31 All 156) Kiip pus ami v Kamalammal 43 Mad 842, and this view 
has now been adopted by the Allahabad High Court also in the cases of 
Rah Ram v Ntadar, 41 AH 435 and Shtamlal v Moolcliand, 87 Ind Cas 
177 AIR 1925 All 672 

In a joint D ayabkaga Hindu family of brothers the eldest brother 
cannot give a valid discharge to bind his minor younger brothers — Nabtn 
Chandra v Chandra Madhab 44 Cal t at p 9 (P C ) 

94 Guardian — The natural or lawful guardian can give a valid dis- 
charge on behalf of his ward Thus, where a rent decree was obtained 
by an adult plaintiff and three minors who were described in the plaint 
as suing through the adult plaintiff as their guardian, it was held that 
the adult plaintiff being entitled to obtain the decretal amount and give 
a valid discharge, the matter came directly under this section, and the 
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minor plaintiffs are not protected tn the provisions of section 6 and cannot 
wait till najnntv — Bholaaand \ Pidmanand 6C \\ N 348 

B it a if faeto guardian (eg 1 mother according to the Mahometan 
law) i« not the lawful puritan of the propertv of the minor and cannot 
therefore pie a valid discharge — Bit » \ Ran a Shankar 41 
AU 473 

95 Decree holder! — Section 8 of the Act of 1877 (corresponding 
to the present section) spoke onlj of joint creditors and claimants 
and did not applj at all to joint decree holders The reason is that this 
section was held to 1 e applicable on1> to those cases where the act of the 
joint owner was per te a valid discharge and since the disci arge of a jodg 
m»nt-debtor s liability was alwavs pven bj the order of the Court and 
ne\er bj the mere act of the decree holder this section was not applical le 
to decree-holders See Sesha \ Pajagopala 13 Mad 236 Narayanan 
v DtmoJitam 1 7 Mad Gottndram \ Tatia 20 Bom 383 Zatur 
Hasan \ Sundae 22 All 199 (r B) Surya hi mar \ Arm Chunder 
28 Cal 4G5 Penasamt \ Krishna 25 Mad 431 

bow bj reason of the express words * application for the execution 
of a decree the provisions of the present section apply to joint decree 
hoi lers whereser one of them can act in the matter on his own authority 
without the concurrence of the others Such a case arises for instance 
where the joint decree holders are brothers in a joint Hindu familj some 
of whom are minors in such a case the adult brother representing the 
entire family can execute the decree on behalf of himself and the minor 
brothers and can pve a valid discharge on behalf of all the rain&r brothers 
— Rail Ram v Niadar 41 All 435 17 A L J 649 49 Ind Cas 990 
Shiam Lai v Wool Chani AIR 1915 AH 672 87 Ind Cas 177 

* It is no doubt true that wrhen the matter is in the execution Court it 
is literally true speaking of it as a matter of procedure to say that a dis 
charge cannot be pven because payment has to be made m and through 
the Court or certified by the Court so that the discharge becomes an order 
of the Court itself But I take it the very clear view’ and I think it re 
move* all difficulties m this case that sections 6 and 7 are dealing not 
with procedure but with the legal status of individuals and the expression 
“where a discharge can be pven is merely intended in section 7 to be a 
definition of a person who in the ordinary legal language is described as 
being ‘able to pve a discharge That is a definition of his legal capacity 
in relation to the other persons jointly interested and not a description 
of his physical powers under the procedure of the execi tion Court — 
— per Walsh J in Rati Ram v Niadar 41 All 435(442 443) A decree 
was obtained in 1913 in a suit in which the plaintiffs were a father and his 
three sons and the three sons were described on the face of the proceedings 
as suing through their next friend and guardian viz the first plaintiff 
(father) The father died before execution the e!de«t of the three son 
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years from the date of A's death within which to bring a suit. 
Section 6 read with this section does not extend that time, except 
where the representative is himself under disability when the 
representation devolves upon him 

Scope of Section — This section is ancillary to and restrictive of the 
concession granted in secs 6 and 7, and does not confer any substantial 
privilege — Rangaswamt v Thangavelu, 42 Mad 637 (640) 

Before the Act of 1877 was passed, section 7 applied to suits lor 
pre emption See Raja Rant v Banst, 1 All 207 This is no longer 
the law 

99 Extension —This section must be read together with each article 
in Schedule I and when the period prescribed by the latter extends to 
three years or more, and expires within three years from the date of attain- 
ment of majority the intention is that the late minor should have the full 
term of three years but when the prescribed penod is less than three 
years and the minor gets that penod (according to Sec 6) from the date 
of the majonty the prescribed penod is not to be enlarged to three years 
— Snbramanya v Swa Subramanya 17 Mad 316(323) 

The effect of section 6 is that a person under disability may sue after 
the cessation of the disability within the same penod as he would otherwise 
have been allowed under the Schedule , and the present section adds a 
proviso that in no case can the penod be extended to anything beyond 
three years from the cessation of the disability — Vasudeta v Magtint. 
24 Mad 387 (P C ) at p 395 

The extended period of three years after attaining majonty can only 
be claimed by a person entitled to institute the suit at the time from which 
the penod of limitation is to be reckoned A person who was not in exist 
ence at that time does not come within this description and therefore fs 
not entitled to the three years’ extension Thus, if a suit is brought to 
contest an alienation of joint family property it is from the date of aliena- 
tion that the penod of limitation is to be reckoned, and a coparcener born 
after the date of alienation cannot claim to bnng a suit within three years 
after majority , as he was not m existence at the date of alienation, 
he cannot claim the benefit of this section — Ranodtp v Paratneshuar 
47 All 165 (P C ). 29 C W N AIR 1925 P C 33 86 Ind 

Cas 249 

If a minor acquire T sue for _ of property , 

and after attaining 1 thl5 

section, his legal rej .can within 

the thTee j d alri a iC 

of +* * dec in e , 1<? 
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n nor plaintiffs ire not protected bv the provisions of section 6 and cannot 
wait tit! rnj«nty — Uholanatii \ Padmanand 6 C W N 348 

Rut 1 dr facto guardian (e g a mother according to the Mai omedan 
Uw) i< not the lawful guardian of the property of the minor and cannot 
therefore gtv e a vali! discharge — ^mino B1J1 \ Pan a Shankar 41 
All 473 

95 Decree holders —Section 8 of the Act of 1877 (corresponding 
to the present section) spoke onty of 'joint creditors and claimants 
and did not apply at all to joint decree holders The reason is that this 
section was hel 1 to be applicable only to those cases where the act of the 
joint owner was per se a salt ! discharge and since the discharge of a judg 
rt-lt-deMor * liability was always given by the order of the Court and 
om er by the mere act of the decree hoi ler this section vis not applical le 
to decree holders See Sesha \ Raja^opnla 13 Mad 236 Narayanan 
s Dimiiuunt 1 7 Mail t *9 Gmndram \ Tahn 20 Rom 383 Zan\r 
Uatan \ Sunirr 22 AH 199 (I" B ) Surya Kumar \ Arun Chuvder 
’^Cal 465 Pert at am 1 v Krishna 25 'lad 431 

'ow by reason of the express words • application for the execution 
or a decree the provisions of the present section apply to joint decree 
holders wherever one of them can act in the matter on his own authority 
withoit the concurrence of the others Such a case arises for instance 
wh<re the joint decree hoi lers are brothers in a joint Hindu family some 
of whom are minors in such a case the adult brother representing the 
entire fmily can execute the decree on behalf of himself and the minor 
brothers and can give a valid discharge on behalf of all the minfcr brothers 
— 7?a/i Ram v Ktadar 41 AH 435 17 A L J 649 49 Ind Cas 990 
Sham Lai v Moot Ghand AIR *9*5 All 672 87 Ind Cas 177 

• It is no doubt true that when the matter is in the execution Court it 
is literally true speaking of it as a matter of procedure to say that a dis 
charge cannot be given because payment has to be made in and through 
the Court or certified by the Court so that the discharge becomes an order 
of the Court itself Rut I take it the very clear view and I think it re 
moves all difficulties in this case that sections 6 and 7 are dealing not 
with procedure but with the legal status of individuals and the express.on 
where a discharge can l c given is merely intende I in section 7 to be a 
definition of a person who m the ordinary legal language is described as 
being ‘al le to give a discharge That is a definition of his legal capacity 
in relation to the other persons jointly interested and not a description 
of his jhysical powers under the procedure of the execi tion Court — 
—per Walsh J in Rati Ram v Niadar 41 All 435 (i4* A decree 

was obtained in 1913 » a suit in which the plaintiffs Were a father and his 
three sons and the three sons were desenbed cm the face of the proce 
as stung through their next friend and guardian viz the first 
(father) The father died before execution the eldest of Ihe 
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attained majonty in 1914 and applied for execution of the decree in 1917 
(within three jears of his attaining majority) It was contended that the 
application for execution was time barred in as much as the father became 
entitled to give a good discharge on behalf of his minor sons as soon as 
the decree was passed m 1913 and time ran from that date Held that 
as the father was acting not merely as the manager of the familj but also 
as the next friend or guardian of the minor sons his powers were controlled 
by the provisions of O 32 r 6 of the C P Code and he could not do any 
act in his capacity as father or managing member which he was debarred 
from doing as a next fnend or guardian without leave of the Court That 
is the father could not give a goo 1 discharge without the consent of the 
Court where the decree had been obtained And as the father died before 
applying for execution he had never been m a position to give a good 
and legal discharge Time would begin to run from the date when the 
respective disabilities of the minors would cease — 1 -akshmanan v Si bbiah 
47 Mad 920 47 M t. J 389 AIR 1925 Mad 78 (following Ganesha 
Row v Tulja Ram Row 36 Mad 295 P C ) Dunng the pendency of a 
suit the plaintiff (a Mahomedan) died Succession certificate was applied 
for and was granted to five persons viz the widow and four sons of the 
original plaintiff of these sons one H was a major and the other three 
were described as minors represented by their adult brother H as guardian 
A bond was taken from H to secure the interests of the minors These 
five persons were brought on the record and a decree was passed in 1913 
in their names Held that the adult decree holder H was competent 
by reason this certificate to give a valid discharge to the judgment 
debtors An application for execution made in 1920 was therefore barred 
and limitation was not saved by the fact that some of the decree holders 
were still minors — Btlwar Dtbi v Habibar 51 Cal 566 AIR 1924 Cal 
710 84 Ind Cas -*04 

Under the Mahomedan law the uncle is not the egal or natural 
guardian of the p o eriv of a minor and c o if a joint decree is passed in 
favour of an adult uncle and his two minor nephew the adult d cree 
holder H not competent to give a valid discharge so as to bind the 
intere ts of the minor decree holders — Court of Wards v Alrai Ah 78 Ind 
Cas AIR. ’.914 Lab. fiSi 

96 Receiver — A receiver was appointed to collect the debts due 
to a firm in which some of the partners were minors One of the assets 
ol the firm was a decree In application lor execution of the decree made 
more than three years after the appointment of the receiver was held as 
barred m as much as the receiver was competent to giv e a valid discharge 
When the debts had vested m the receiver the minority of any of the 
members would cease to have any importance for the nghts of the minors 
and the nghts of the majors were all absorbed b) the receiv er — Girtja 
v Kanhtya xS C W N 138 20 Ind Cas 701 
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97 Tort — a general nilr where a jotnt right to sue arises out 
of a tort one or «omt of the hilJers of such right cannot give a discharge 
w thojt the concnrrrnct * f the thers unless tbei are all partners or 
etecutors or menjfier' f x j int Hindu Ixmilx the manager of which has 
implied a it linn lx t Inn I all tht mem* ers b\ hi discharge — Hanhnr 
\ Ilk >li < c I J t**) Rut till-, rule is not an infleMblc one and where 
two prrsi ns ha\r been hit mil e 1 1 \ the same U rti us act one is entitled 
t enf rce his dun f r iariages « far a* he has been injurious!) affected 
h> the tort altl ough the claim of the c ther is 1 arred bj limitation — Ibid 
9S Pleading If t ne of sex era) plaintiffs is a minor and if the pro 
vision* cf this xe ti n apj lx it ixould not be necessarj in tj c plaint to 
erprex lx claim exemption from the lax* of limitation The f tel is patent 
oa the rec >r 1 — Ganfalkar x hhaja Abdul 11C L J 34 

8 Nothing in section 0 or in section 7 applies to suits to 
pectal exception enforce nghts of pre-emption, or shall be 
deemed to extend, for more than three years 
from the cessation of the disability or the death of the person 
affected therebj the penod within which any suit must be ms 
tituted or application made 

I llu Strattons 

(a) to whom a right to sue for a legacy has accrued 
during his minority, attains majority eleven years after such 
accruer A has under the ordinary law, only one year remaining 
within which to sue But under section 6 and this section an 
extension of wo years will be allowed him, making in all a 
penod of three years from the date of his attaining majority, 
within which he may bnng his suit 

(t) A nght to sue for an hereditary office accrues to A 
who at the time is insane Six years after the accruer A re- 
overs his reason A has six years under the ordinary law, 
from the date when his insanity ceased within, which to institute 
a suit No extension of time will be given him under section 6 
read with this section 

(c) A nght to sue as landlord to recover possession from 
a tenant accrues to A, who is an idiot A dies three years aft 
the accruer, his idiocy continuing up to the date of his d<4 
A’s representative in interest has, under the ordinary law! 
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years from the date of A's death within which to bring a suit. 
Section 6 read with this section does not extend that time, except 
where the representative is himself under disability when the 
representation devolves upon him. 

Scope of Section — ’This section is ancillary to and restrictive of the 
concession granted in secs 6 and 7, and does not confer any substantial 
privilege — Rangaswamt v Thangavelu, 42 Mad 637 {640) 

Before the Act of 1877 was passed, section 7 applied to suits for 
pre-emption See Raja Ram v Banst, 1 All 207 This is no longer 
the law 

99 Extension —This section must be read together with each article 
in Schedule I, and when the penod prescribed by the latter extends to 
three years or more, and expires within three years from the date of attain- 
ment of majority, the intention is that the late minor should have the full 
term of three years but when the prescribed penod is less than three 
years and the minor gets that period (according to Sec 6) from the date 
of the majonty, the presenbed penod is not to be enlarged to three years 
— Subramanya v Siva Subramanya, 17 Mad 316 (323) 

The effect of section 6 is that a person under disability may sue after 
the cessation of the disability within the same penod as he would otherwise 
have been allowed under the Schedule , and the present section adds a 
proviso that m no case can the penod be extended to anything beyond 
three years from the cessation of the disability — Vasudeva v Magum, 
24 Mad 387 (P C ) at p 395 

The extended penod of three years after attaining majority can only 
be claimed by a person entitled to institute the suit at the time from which 
the penod of limitation is to be reckoned A person who was not in exist- 
ence at that time does not come within this description and therefore is 
not entitled to the three years’ extension Thus, if a su it is brought to 
contest an alienation of joint family property, it is from the date of aliena- 
tion that the penod of limitation is to be reckoned, and a coparcener born 
after the date of alienation cannot claim to bnng a suit within three years 
after majority , as he was not m existence at the date of alienation 
he cannot claim the benefit of this section — Ranodtp v Par a me shuar, 
47 AH 165 (P C ), 29 C W N 666, AIR, 1925 p C 33, 86 Ind 
Cas 249 

If a minor acquired a cause of action to sue for possession of property, 
and after attaining majonty died within the three years allowed by this* 
section, his legal representative can institute a suit at any time within 
the three j ears’ penod which had already commenced within the lifetime 
o! the deceased, although more than twelve years have elapsed from the 
accrual of the cause of action — Arjitn v Ramabai, 40 Bom 564, r8 Bom 
L. R. 579. 37 Cas 22 1. 



Src o] 


TAP INDUS LIMITATION ACT 


r>5 

9 Where once time has begun to 
Contimoos rimnmg ,un no subsequent disability or inability 
t,mc to sue stops # it 

Provided that where letters of administration to the estate 
of a creditor ha\e been granted to Jus debtor the running of the 
umr prescribed for a suit to recover the debt shall be uspended 
while the administration continues 

ioo Principle — The rule of this section has been taken from the 
English Law Time when once it has commenced to run in any case 
mil not cease to do so by reason of any subsequent event Generally 
when any of the statutes of limitation have begun to run no subsequent 
disability mil stop this running — Banning on Limitation (3rd Edn ) pp 
7 8 When the time has once begun to run mt will continue to do so even 
should subsequent ev ents occur which render it an impossibility that an 
action should be brought — Darby and Bosanquet on Limitation (2nd 
Edn ) page 2$ 

Parties to a contract may agree to postpone the accrual of any right 
under it but they cannot postpone the penod of limitation in case a suit 
should have to be filed for its breach since under section 9 it is cleaT 
that when once limitation begins to run it cannot be stopped by a sub«e 
quent event Therefore where the period has commenced to run a refer 
cnce to arbitration would not prevent the operation of the law of limitation 
and the period between the date of agreement to refer to arbitration and 
the date when the arbitration proceeding terminated should not be ex 
eluded from computation — Ramamurlh 1 v Copayya 40 Mad 701 31 
M L J 231 35 Jnd Cas 375 Sheihh Abdul Rahim v Banra 2 P L T 
556 f 1 Ind Cas 807 6 P L J 273 (283) But see 39 C L J 40 and 43 
Mad 845 cited below in Isote 102 On the principle of this section it 
has been held that limitation having once commenced to run in the lifetime 
of a full owner cannot be taken to be suspended if he dies and is succeeded 
by a limited owner — Batisa Kuir v Raja Ram 5 Pat 441 7P L T 393 
AIR 1926 Pat 192 When the time has once commenced to run against 
the absolute owner no subsequent alteration in the title will postpone 
the bar — LtlabaU v Bishun 6C L J 621 

Scope of section — The section applies not only to suits but to appli 
cations as well The words to sue should be taken as including within 
it to apply in execution — Muthu Korakht v Maiar Animal 43 Mad 
185 (207) 38 M L J 1 (r B ) 

100A When times runs — Time runs when the cause of action 
acmes and the cause of action accrues when there is in existence a per on 
who can sue and another who can be sued and when all tl e facts have 
happened which are material to be proved to entitle the plaintiff to sue 
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years from the date of A's death within which to bring a suit. 
Section 6 read with this section does not extend that time, except 
where the representative is himself under disability when the 
representation devolves upon him. 

Scope of Section. — This section is ancillary to and restrictive of the 
concession granted in secs 6 and 7, and does not confer any substantial 
privilege — Rangaswamt v Thartgavelu, 42 Mad 637 (C40) 

Before the Act of 1877 was passed, section 7 applied to suits for 
pre emption See Raja Ram v Battst, 1 All 207 Thi9 is no longer 
the law 

99. Extension — This section must be read together with each article 
in Schedule I and when the period prescribed by the latter extends to 
three years or more, and expires within three years from the date of attain- 
ment of majority, the intention is that the late minor should have the full 
term of three years , but when the prescribed penod is less than three 
years and the minor gets that period (according to Sec 6) from the date 
of the majority, the prescribed penod is not to be enlarged to three years 
— Subramanya v Stva Subramanya, 17 Mad 316 (323) 

The effect of section 6 is that a person under disability may sue after 
the cessation of the disability within the same penod as he would otherwise 
have been allowed under the Schedule, and the present section adds a 
proviso that in no case can the penod be extended to anything beyond 
three years from the cessation of the disability — Vasudeva v Hlagum, 
24 Mad 387 (P C ) at p 393 

The extended period of three years after attaining majonty can only 
be claimed by a person entitled to institute the suit at the time from which 
the penod of limitation is to be reckoned A person who was not m exist 
ence at that time does not come within this description and therefore is 
not entitled to the three years' extension Thus, if a suit is brought to 
contest an alienation of joint family property, it is from the date of aliena- 
tion that the penod of limitation is to be reckoned, and a coparcener born 
after the date of alienation cannot claim to bnng a suit within three years 
after majonty , as he was not in existence at the date of alienation, 
he cannot claim the benefit of this section — Ranodip v Parameshuiar , 
47 All 165 (P C ). 29 C W N 666, AIR 1923 P. C 33, 86 Ind 
Cas 249 

If a minor acquired a cause of action to sue for possession of property, 
and after attaining majonty died within the three years allowed by this 
section, his legal representative can institute a suit at any time within 
the three years* penod which had already commenced within the lifetime 
of the deceased, although more than twelve years have elapsed from the 
accrual of the cause of action — Arjun v Ramabat, 40 Bom 564, 18 Bom 
I- R. 570. 37 Ind Cas 221. 
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9 \\ here once time has begun to 
ConUmou^ running no subsequent ch<abibt> or inability 

,,me to sue stops jt 

Provided that where letters of administration to the estate 
of a creditor ha\e been granted to !u« debtor the running of the 
time prescribed for a suit to recover the debt shall be uspended 
while the administration continues 

100 Principle — The rule of this section has been taken from the 
English Law Tune when once it has commenced to run in any case 
will not cease to do so b> reason of any subsequent event Generally 
when any of the statutes of limitation have begun to run no subsequent 
disability will stop this running — Banning on Limitation (3rd Edn ) pp 
78 When the time has once begun to run it will continue to do so even 
should subsequent events occur which render it an impossibility that an 
action should be brought — Darby and Bosanquet on Limitation (2nd 
Edn ) page 25 

Parties to a contract may agree to postpone the accrual of any right 
under it but they cannot postpone the penod of limitation m case a suit 
should have to be filed for its breach since under section 0 it is clear 
that when once limitation begins to run it cannot be stoppe^ by a sub«e 
quent event Therefore where the penod has commenced to run a refer 
ence to arbitration w ould not prevent the operation of the law of limitation 
and the period between the date of agreement to refer to arbitration and 
the date when the arbitration proceeding terminated should not be ex 
eluded from computation — Ramamurlht \ Copay) a 40 Mad 701 3r 
M L J 231 35 Ind Cas 575 Sheikh Abdul Rahim v Banra 2 P L T 
556 61 Ind Cas 807 6 P L J 273 (283) But sec 39 C L J 40 and 43 
Mad 845 cited below in Note 102 On the principle of this section it 
has been held that limitation having once commenced to run in the lifetime 
of a full owner cannot be taken to be suspended if lie dies and is succeeded 
by a limited owner — Dahsa h tier v Raja Ram 5 Pat 441 7P L T 393 
AIR 1926 Pat 19 When the tune has once commenced to run against 
the absolute owner no subsequent alteration in the title will postpone 
the bar — Ltlabah v Dtshun 6C L J 621 

Scope of section ■ — The section applies not only to suits but to appli 
cations as well The words to sue should be taken as including within 
it to apply in execution — Mutlu Korakki v Madar Amttal 43 Mad 
183 (207) 38 M L J x (F B ) 

100A When times runs — Time runs when the cause of action 
acrues and the cause of action accrues when there is in existence a person 
who can sue and another who can be sued and when all the facts have 
happened which are material to be proved to entitle the plaintiff to si c 
L 5 
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ceed — Coburn v Colledge [1897] 1 Q B y02 Gelmatii v Mornggta 
[1913] 2KB 549 The cause of action anses when and only when the 
aggrieved party has the tight to apply to the proper tribunals for relief 
— Whalley v Whalley {181b) 1 M «B 436 It »s only when the cause of 
action is complete that the bar of time begins to run for example if a pre 
vious demand is required before the complete right to sue anses the time 
will only run as from the date of demand — Ttdd v Oitrell [1893] 3 Ch 
184 (Compare Arts 60 88 89) Therefore if the plaintiff commences 
his action before his right of action is complete he must inevitably fail 
m the action even though he should be able to acquire and actually ac 
quire the outstanding right during the currency of the action^- Godfrey 
v Tucker (1863) 33 Beav 280 For example a remainder man unless 
he first gets in the pnor subsisting life estate will lose his action for a 
partition although he should have got in the life estate during the cur 
rency of the action — Evans v Bagshaw (1870) L K 8 Eq 469 L R 5 
Cb App 340 The Statute of limitation does not attach to a claim for 
■which there is as yet no right of action and does not run against a right 
for which there is no corresponding remedy or for which judgment cannot 
be obtained Consequently the true test to determine when a causo of 
action has accrued is to ascertain the time when the plaintiff could have 
first maintained his action to a successful result — Angell on Limitations 
sec 42 Story s Equity Jurisprudence sec 1521 a Whenever pro 
ceedings are being conducted between the parties bona fide in order to 
have their mutual rights and obligations in respect of a matter finally 
settled the cause of action for an application or for a suit the relief claim 
able wherein follows naturally on the result of such proceedings should 
be held to anse only on the date when those proceedings finally settle 
such rights and liabilities — per Sadasiva Ayyar J in Muthu Korakfyai 
v Madar Ammal 43 Mad 185 (F B ) An useful analogy is furnished 
by cases where it has been ruled that time cannot be held to run against 
a person who is not in a position to sue for such a person has no enforceable 
cause of action which 13 extinguished by lapse of time thus adverse posses 
sion against a tenant does not operate against the landlord during the 
continuance of the tenancy— Woomesh v Raj Narain 10 \V R 15 so 
also adverse possession against a mortgagor does not operate against 
a simple mortgagee who is not entitled to immediate possession — Prtya 
sakhi v Manbodh 44 Cal 425 

In a recent case of the Calcutta High Court M N Mukherji J has 
remarked that the statement that the cause of action accrues only when 
the plaintiff could have maintained h s action to a successful result should 
be accepted with caution His Lordship observes A careful study of 
the third column of the schedule reveals an outstanding fact which cannot 
be ignored namely that the starting point of limitation does not always 
synchronise with the cause of action in many cases it does but in others 
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it dates from some specified events which arc either antenor or posterior 
to the accrual of the cause of action In the case of such 

of the articles of the Limitation Act in which the starting point of time 
synchronises with the cause of action. I am prepared to hold that the 
test is to ascertain the time when the plaintiff could ha\e maintained his 
action to a successful issue If, in such a case, at the time when the cause 
of action arises, there is no person capable of suing upon it. the statute 
does not run similarly, it is necessary that there shall be a person to be 
sued, and it is also necessary that the cause of action should be completed 
that is. ali the facts must have happened which arc material to be prosed 
in order to entitle the plaintiff to succeid — Sara! Annum \ Nagevdra, 
20 C W N 973,43 c L J 153, 89 Ind Cas iooo, A I R 1926 Cal 65 

>01 Disability, Inability — Disability is want of legal qualification 
to act inability is want of physical power to act — Purvo v Sassoon, 25 
Cal 496 (f 13 ) at p 504 Tor the purpose of limitation, a disability is 
the state of being a minor, insane or an idiot , whereas illness., poverty 
etc are instances of inability 

The disability or inability contemplated by sec 9 is confined to such 
cases as are mentioned in the Act itself, and new exemptions cannot be 
recognised — Sarat Katmm v Nagevdra. 29 C \\ N 973 AIR 192C 
Cal 65 (67) 

The Legislature has caused some confusion in introducing the word 
‘inability* mto this section, there being no ‘inability* mentioned in any 
portion of the Act Consequently the inability referred to here must be 
held to be a personal inability affecting the plaintiff himself and having 
reference to his condition, state or position, and not to the circumstances 
of the person against whom he is Suing The fact that the plaintiff was 
unable to sue the defendant owing to the latter s absence from British 
India would not constitute an inability under this section so as to make 
the period of limitation run continuously In such a case the rule of 
section 13 will apply and the period of defendant s absence from British 
India will be excluded from computation This section does not in any 
way qualify section 13 — Hanmantram v Bowles, 8 Bom 5G1 (dissenting 
from 6 Bom 103) Beake v Davis, 4 All 530 The defendant’s absence 
from British India does not amount to inability to sue — Jtsraj v Dabajt, 

29 Bom 63 (70) 

In cases where the plaintiff is unable to sue because of the non appoint 
ment of a personal representative to a deceased debtor in whose life time 
the period has commenced to run, but who has died subsequently, the 
statute will continue to run — Rhodes v ’Smethurst 4M &W 42 Boat- 
wright v Boatwright, L R 17 Tq 71 

This section contemplates a case of subsequent and not of initial dis- 
ability, that is, it contemplates those cases where the disability has oc- , 
curred after the accrual of the cause of action , whereas cases of initial * 
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disabilities have been provided for by section 6 Thus a decree holder 
after making various applications for execution of a decree each of which 
was within time died His son a minor made an application for execu 
tion of the decree within three years after his father s death but more 
than three years after the date of the deceased father s la^t application 
It was held that this section applied and not section 6 and the minor s 
application for execution was time barred it being a case not of initial 
but of subsequent disability — Jivraj v Babajt 29 Bom 68 Kalka Bakhsl 
\ Ram Charan 40 AH 630 (F 8) 16A L J 633 46 Ind Cas 584 Where 
a decree holder died leaving a minor son who on attaining his majority 
nine years after the date of the decree applied for execution it was held 
that the application was barred as time had began to run in the original 
decreeholder s lifetime — Bhagat v Ramnath 27 All 704 Bhagwant 
Ramchandra v Kaji Mahamad 36 Bom 498 Nusheeram v Shu she r 
jW R 169 Vtra v Muruga 2 M H C R 340 But where the original 
decreeholder who obtained a decree in May 1886 died in June 1888 leasing 
three minor sons and on 30th April 1889 the sons still minors made an 
application for execution but no further proceedings were taken till 1st 
October 1904 when another application was made held that the present 
application was within time on the ground that although limitation had 
commenced to run against the father from May 1886 the application 
made by the minors on the 30th of \pnl 1889 was a step in aid of execution 
and time began to run anew from that date and then minority suspended 
it — Srt Ram v Het Ram 29 All 279 

The insanity of the decreeholder which began after the passing of the 
decree did not save limitation which had already commenced to run 
from the date of the decree — Aya Singh v Gurdyal 1906 P W R 72 
An unregistered instalment bond was executed m favour of a Hindu 
widow It contained a stipulation that the whole amount would be 
recoverable in default of payment of two consecutive instalments De 
fault was made in payment of two instalments m 1899 Shortly after the 
default the widow adopted the plaintiff who was then a minor In 1908 
within three years of attaining majority but nine years after default he 
sued on the bond but expressly relinquished the amount due in respect 
of the first two Instalments which had fallen due prior to his adoption on 
the ground that he had waived payment of the same On this footing he 
alleged that the cause of action had arisen during his minority and that 
therefore the claim for the remaining instalments was not barred It was 
held that mere abstinence from suing did not amount to waiver that 
limitation had begun to run from the default in 1899 and no subsequent 
disability viz the minority of the plaintiff could prevent it from running 
the suit was barred by the three years rule under Article 75 — Girindra 
Mohan v Khr Narayan 36 Cal 394 A suit by a shebait in 1913 to 
jecover possession of a debuttor property held by the defendant under ,a 
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iiiafcarar* lease granted b\ a previous she bait in 1S76 is barred by Article 
134 as brought more than 1. years after the date of the lease The tc 
presentation of an idol b> shebaits is a continuing representation and 
limitation runs against the idol continuous]) and not against each shebait 
individually if and when he succeeds to the shcbaitship Consequent!) 
the fact that the s teccedmg shebut was a minor would not stop the run 
mng of time b) \irtue of the precisions of this section — Mam alia v 
Anna da —j C L J 201 

The plaintiffs a German Hank were the endorsees of certain promis 
sot) notes drawn by the defendants dated June 1914 On the 4th August 
1914 war was declared with German) and the plaintiffs were debarred 
from bringing an) action to enforce their claim On 1st November 1915 
the plaintiffs obtained license from Government to bring an action and on 
9th Ma) 1918 the present suit was filed The plaintiffs claimed that 
the period between the 4th August 1914 and 1st November 1915 should 
be deducted from computation and they urged that their suit was within 
time It was held that the suit was barred Lnder this section once time 
has begun to run no subsequent disability or inability in the shape of 
suspension of right to sue stops it and the plaintiffs are not entitled to 
exclude the period of such suspension — -Deutsche Astaltscle Bank v Htra 
Lai 46 Cal 526 23 C \\ N 157 47 Ind Cas 392 And so in a case 
that occurred during the time of the English Civil Wars the plaintiff in 
answer to a plea of limitation replied that a Civil War had broken out 
and the Government was usurped b> certain traitors and rebels which 
hindered the course of justice and by which the Courts were shut up 
and that within six years after the war ended he commenced his 
action and >ct his replication was held to be ill — Prideaux v I lebber, 
1 Lev 31 

Voluntary and involuntary disabilities — There is no distinction be 
tween voluntary and involuntary (eg caused by minority) disability' — 
Khanjanv Bhikan j8Ind Cas 306 (Oudh) As the rule stands it appears 
to apply strictly to every case of subsequent disability or inability except 
mg those cases that may be specifically exempted from the operation of this 
rule Even circumstances beyond the control of the plaintiff have been 
held not to relax the rigour of the rule in favour of the plaintiff — Ibid 
In Doe d Duroure v Jones (1791) 4 T R 300 t R R 390 Lord Kenyon 
observed that it was mischievous to make any refined distinctions between 
voluntary and involuntary disabilities 

102 Suspension of cause of act on — Ordinarily time begins to run 
from the earliest time at which an action can be brought and after time 
1 as commenced to run there may be a revival of the right to sue when 
a previous satisfaction of the claim is nullified with the result that the right 
to sue which bad been suspended is re animated — Dwtjetidra v Jogesh 
Chandra 39 C L J 4° 79 Ind Cas 5 o A I R 1924 Cal 600 Thus 
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disabilities have been provided for by section 6 Thus a decree holder 
after making various applications for execution of a decree each of which 
was within time died His son a minor made an application for execu 
tion of the decree within three years after his father s death but more 
than three years after the date of the deceased father s la'fct application 
It was held that this section applied and not section 6 and the minor s 
application for execution was time barred it being a case not of initial 
but of subsequent disability — Jtvrajv Babajt 29 Bom 68 Kalka Bahhsh 
\ Ram Charan 40 All 630 (F B) 16 A L J 633 46 Ind Cas 584 Where 
a decree holder died leasing a minor son who on attaining his majority 
nine years after the date of the decree applied for execution it was held 
that the application was barred as time had began to run in the original 
decreeholder s lifetime — Bhagal v Ramnath 27 All 704 Bkaguant 
Ramchandra v Kaji Mahamad 36 Bom 498 Nusheeram v Shushee 
5 W It 169 Vira v Mttruga 2 M H C R 340 But where the original 
decreeholder who obtained a decree in May 1886 died in June 1888 leasing 
three minor sons and on 30th Apnl 1889 the sons still minors made an 
application for execution but no further proceedings were taken till 1st 
October 1904 when another application was made held that the present 
application was within time on the ground that although limitation had 
commenced to run against the father from May 1886 the application 
made by the minors on the 30th of April 1889 was a step in aid of execution 
and time began to run anew from that date and then minority suspended 
it — Sri Ram v Het Ram 29 All 279 

The insanity of the decreeholder which began after the passing of the 
decree did not save limitation which had already commenced to run 
from the date of the decree — Aya Singh v Gurdyal 1906 P \V R 72 
An unregistered instalment bond was executed in favour of a Hindu 
widow It contained a stipulation that the whole amount would be 
recoverable in default of payment of two consecutive instalments De 
fault was made in payment of two instalments in 1899 Shortly after the 
default the widow adopted the plaintiff who was then a minor In 1908 
within three years of attaining majority but nine years after default he 
sued on the bond but expressly relinquished the amount due in respect 
of the first two instalments which had fallen due prior to his adoption on 
the ground that he had waived payment of the same On this footing he 
alleged that the cause of action had arisen during his minonty and that 
therefore the claim for the remaining instalments was not barred It was 
held that mere abstinence from suing did not amount to waner that 
limitation had begun to run from the default in 1899 and no subsequent 
disability viz the minonty of the plaintiff could prevent it from running 
the suit was barred by the three years rule under Article 75 — Gtnt dr a 
Mohan a Khir Caravan 36 Cal 394 A suit by a shebait in 1913 to 
recover possession of a debuttor property held by the defendant finder a 
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mokaran lease granted In a previous «hcl>ait in 1S76 is barred by Article 
134 as brought more than 12 years after the date of the lease The re* 
presentation of an idol bv shcbaits is a continuing representation and 
limitation runs against the idol continuously and not against each shebait 
11 iividually if and when he succeeds to the shebaitship Consequently 
the fact that the succeeding shebait was a minor would not stop the run 
ntng of time, by virtue of the provisions of tins section— Van matha \ 
An nail 27 C L J 201 

The plaintiffs a German BanL, were the endorsees of certain promis 
sory notes drawn by the defendants dated June 1914 On the 4th August 
1914 war was declared wnth German) and the plaintiffs were debarred 
from bringing any action to enforce their claim On »st November 1915 
the plaintiffs obtained license from Government to bring an action and on 
9th Mi) 1918 the present suit was filed The plaintiffs claimed that 
the penod between the 4th August 1914 and 1st November 1915 should 
be deducted from computation and they urged that their suit was within 
time It was held that the suit was barred Under this section once time 
has begun to run no subsequent disability or inability in the shape of 
suspension of right to sue stops it and the plaintiffs are not entitled to 
exclude the penod of such suspension — Deutsche Asufhsche Bank v Hira 
Lai 46 Cal 526 23 C \N \ 157 47 Ind Cas 392 And so in a case 
that occurred dunng the time of the English CivilWars the plaintiff in 
answer to a plea of limitation replied that a Civil War had broken out 
and the Government was usurped by certain traitors and rebels which 
hindered the course of justice and by which the Courts were shut up 
and that within six years after the war ended he commenced his 
action and yet his replication was held to be xM^Pndeaux v If ebher, 
1 Lev 31 

Voluntary and involuntary disabilities — There is no distinction be 
tween voluntary and involuntary (eg caused by minority) disabilities — 
Khanjan \ Bhtkan 18 Ind Cas 306 (Oudh) As the rule stands it appears 
to apply stnctly to every case of subsequent disability or inability except- 
ing those cases that may be specifically exempted from the operation of this 
rule Even circumstances beyond the control of the plaintiff have been 
held not to relax the rigour of the rule in favour of the plaintiff — I fad 
In Doe d Duroure v Jones (1791) 4 T R 2 R K 390, Lord Kenyon 
observed that it was mischievous to make any refined distinctions between 
voluntary and involuntary disabilities 

xoz Suspension of cause of action — Ordinarily time begins to run 
from the earliest time at which an action can be brought and after time 
has commenced to run there may be a revival of the right to sue when 
a previous satisfaction of the claim is nullified with the result that the right 
to sue which had been suspended is re animated — Dwtjehdra v Jogesh 
Chandra 39 C L J 40 79 Ind Cas 520 AIR 1924 Cal 600 Thus, 
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certain disputes between a principal and an agent were referred to arbi 
tratlon and under the award thereon certain moneys w ere paid by the 
agent in satisfaction of the claim The agent afterwards sued to set aside 
the proceedings on the ground that they were brought about by coercion 
and succeeded in getting back the amount paid The principal subsequent 
ly sued the agent to enforce the original liability to account The defen 
dant pleaded inter aha that the suit was barred Held that the setting 
aside of the satisfaction in the former proceedings gave rise to a fresh cause 
of action and that the suit was therefore in time — Muthuiecrappa v Adai 
Ueppa 43 Mad 845 39 M L J 312 Plaintiff realised the money due to 
him from the defendant on an award which had merged in a decree of Court 
Subsequently the award was set aside and the plaintiff directed to refund 
the money realised by him In a suit by the plaintiff for recovery of the 
amount it was held that when the plaintiff s original claim was satisfied 
in execution limitation ceased running against him On the annulment 
of that satisfaction a fresh cause of action arose and the suit was within 
lime— hartar Singh v Bhagat Stngh - Lah 320 64 Ind Cas 454 A 
sale under the Patm Regulation having been set aside and the patmdars 
restored to possession the Zemindar sued them to recover the arrears 
of rent which had accrued before and during tlic time they were out of 
possession the tenants contended that the claim was barred because 
the suit had not been brought within three years from the date when each 
instalment of rent fell due but the Judicial Committee overruled the 
contention and held that the cause of action accrued upon the reversal 
of the auction sale and the consequent revival of the obligation to pay the 
rent — Snrnomoyee v Shooshee Moohlcc (1868) 12 hi I A -44 (P C) 

V debtor agreed to convey certain property to his creditor and to set off 
the debt against part of the consideration for the conveyance \ sale deed 
was executed but a dispute arose as to whether it had been executed in 
accordance with the contract Litigation was commenced by the debtor 
to enforce the agreement but he was unsuccessful The creditor then 
sued to recover the debt and was met with the plea of limitation The 
Jo licial Committee held that the time began to run only when the agree 
ment became wholly ineffectual and that from that date a fresh obligation 
was imposed upon the debtor to pay his debt — Bassu Koer v Dhum 
Singh Ji All 47 (P C) See also Nntyamam v Lakhan Cl andra 43 
Cal 6fo (P C ) cited in Note 156 tinder sec 14 and Prannath v Rookea 
Begum ?M I A 323 IP C) Hem Chandra v Kali prasanna 30 Cal 

1033 (PC) 

But in the following cases the Judicial Committee and the Indian High 
Courts have strictly applied the principle of sec 9 that when once time 
has begun to run no subsequent inability to sue stops it — Huro Persad 
v Copal Das 9 Cal 255 (P C) Lala Sont Ram v Kanhaiya Lai 35 
YU 23 f (PC), Juscurn v Pirthi Chand 46 Cal 670 (P C) llukutn 
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Chani v Shahab Dm, 4 Lah 90 71 Ind Cas 495 Thus where a tnort- 
gagee is entitled to possession immediate!), time begins to run from the 
date of the mortgage (Art 135) and the mere fact that the possession of the 
mortgaged property was subsequent!) taken by a prior mortgagee does 
not present limitation from running — Hukam Chand v Shahab Dm 
(supra) 

Tor a full discussion on this subject see the judgments of Sir Asutosh 
Mookerjee J in Darijendra Narain v Jogesh Chandra (cited above) and 
of M K Mukerji J in Sarat Kamini \ N a gen dr a Nath 29 C W N 973, 
4}C L J 155 \ I R 1926 Cal 65 

I03 Proviso — The principle of the proviso is this • When after 
the Statute has commenced to run the right to sue and the Tight to be sued 
meet by act of law (and unite) in the same person the further running of 
the Statute will be suspended during the period of the union of the two 
rights — Seagram v Knight (1867) 36 L J Ch 918 Burdick v Garrick, 
(1871) L R 5 Ch App 233 Where the hand to pay and receive is 
practically the same a constructive payment is presumed See Topham 
\ Booth. 23 Ch D 607 In re Dixon 2 Ch 561 The general rule that 
when time has once begun to run nothing happening subsequently will 
prevent it from continuing to run is inapplicable where the debtor takes 
out administration to the creditor for in such a case there is a suspension 
of the remedy — Seagram v Knight (supra) Thus where a debtor Was 
appointed one of several executors but he did not prove the will until his 
debt was barred by time and then he subsequently proved the will the 
debt was held to be thereby revived and the debtor executor was ordered 
to account for the debt with interest — Ingle v Richards (1860)20 
Beav 366 

This proviso applies only to an administrator under the grant of letter*, 
where he is a debtor of the deceased — Damodar v Dayal 11 Bom L Ji, 
1187 It cannot be extended to a case where the rights of the moitgtr'T 
and the mortgagee vest in the same person In such a case, limitai^- 
would not be suspended Thus a usufructuary mortgage was tztctWf 
in 1842 in favour of K The mortgagee died in 1898 but between t*ir 
and 1898 one M had by assignment acquired the rights of the mortr^r/r 
as also the mortgagee s rights and was in possession of the etUh- j 3 
1904 the heirs of K sued for and obtained possession of the ttU** t-'n 
M (treating him as a trespasser) and in 1907 M s son S sued to 
*the property from the heirs of K Held that the suit was hit ft ^ 
Article 148 Limitation had commenced running against fh» 
from 1842 and it was not suspended between 1883 and ih,* esr- r ^ 
the fusion of the mortgagors and mortgagees interests sa y s rirg 
that period The proviso to section 9 did not apply to t!> 

Sohi Ram v Ilanhaiya Lai 35 All 227 (PC) 19 It-; ^ 

C W N 605 
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10 Notwithstanding anything hereinbefore contained, no 

Suits against express 5rat a S ainst a P erson in whom P r °P ert y 
trustees and their re has become \ested in trust for any specific 
presentatives purpose, or against Ins legal representatives 

or assigns (not being assigns for valuable consideration), for the 
purpose of following m his or their hands such property, or the 
proceeds thereof, or for an account of such property or proceeds, 
shall be barred by any length of time 


103A. The rule of this section follows the English law Section 25 (2) 
of the English Judicature Act 1873 (36 and 37 Viet C 66) lays down — 
"No claim of a cestui que trnst against his trustee for any property held 
on an express trust or in respect of any breach of such trust, shall be held 
to be barred by any Statute of Limitation " It is well settled both as 
regards real estate and personal estate that time does not in equity bar 
the remedy of the beneficiary against the trustee — Wederburn -v W ederburn, 
(1838) 4 My A. Cr 41 Bridgman v Gill, (1857) 24 Bea\ 302 If there 
is created in express terms whether written or verbal a trust and a 
person is in terms nominated to be the trustee of that trust, a Court of 
equity, upon proof of such facts will not allow him to \ ouch a Statute of 
Limitation against a breach of that trust — Soar v Ashuell, [1893] 2 Q 
B 390 

The words of this section mean that when a trust has been created 
expressly for some specific purpose or object and property has become 
vested in a trustee upon such trust, the person who is beneficially interested 
in that trust may bring a suit against such trustee to enforce that trust 
at any distance of time — Kherodmoney v Doorgamoney, 4 Cal 455 

104 Who is not a trustee — All persons holding a fiduciary rotation 
are not necessarily trustees within the meaning of this section Thus, 
the position of agents, managers, factors and benamidars may be and 
generally is a fiduciary one, but none of them are necessarily trustees — 
Kherodmoney v Doorgamoney, 4 Cal 455. Kisk‘n D 1 v. Ram Chand, 
26 P L R 288 

A mortgagee in possession after the mortgage has been satisfied is 
not a trustee for the mortgagor— ifofc,, Lai Bass v Jamal, 9 \\ H jbj 
Sec also sec 2 (11) A suit against such mortgagee is governed by 
Art 103 

The position of the sons who manage the estate of a deceased Malio 
medan is not, by reason of such management, that of trustees as 
regards the daughters— Mahomed Abdul v Amtal Karim, 10 Cal 1G1 
(P C) 

\ Muhammadan husband is not a trustee for lus wife in respect of 
her dower — Mir Mokar v Anam, • B L R , A C , 306 
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\ person with whom monc\ is kept in deposit is not a trustee — Mukhta 
\ Gajraj I \ LJ 4:2 Djltf'a v Labfiu 1919 P II 4 holy an Mai 
s Luire CharS, 41 AH (143 (045) 

\ banker and customer do rot stand in the relation of trustee and 
cts‘tt i que trust but only of debtor and creditor or of borrower and lender 
— Foley v Util z H L Cas 2 s \rticle 60 now expressly provides for 
the case 

V depositors or banker or agent or debtor to whom a loan is made and 
who promises to return the loan does not thereby become a trustee within 
the meaning of this section — Rajamtral v Lahshmatnmal 1914 M V 
N 606 22 Ind Cas 930 \n agent is not a trustee — Bhatyalal \ Behanlal, 

\ I R 1923 Nag i *5 

\ Lrtiarrtdar is not a trustee — II ooma % Durarhatiath 11 W R. 72 , 
hnshra Pa’-ir s Lakshmt 43 Mad 413 see sec 2(11) 

\ sumsing partner is not a trustee for the representative of the de- 
ceased partner — Krox \ Gyt L B 3 11 L 656(676) 

Where a mortgagee m contravention of the terms of O 34 rule 14 
of the C I* Code has attached the mortgaged property and brought it up 
to sale and purchased it himself be does not become a trustee for the 
mortgagor in respect of the latter s equity of redemption so as to enable 
the latter to bnng a suit for redemption at any length of time — Uttam 
Chandra v Raj Krishna 47 Cal 377 414 (F B ) 24 C W A 229 31 
C L J 98 

Co-hetts — If one heir of a deceased person recovers the debt due 
to the deceased on behalf of all the other heirs he does not thereby become 
a trustee for the others \ suit brought against him by the other heirs for 
their share of monev is governed bv \rt 6. and not by this section— 
Imtna v N ajmunnissa 37 AH 233 (.40) 13 A L J 255 27 Ind Cas 
712 

105 Who is a trustee — The mohant of a mult is a trustee of the 
mu't properties — Dcioastkamam v I alltammal 37 'I L J ,31 Ram 
Perkash v Anand 43 Cal 707 (P C) Basudeo v Mohant Jugal htshore, 
22 C W \ 841 (PC) Balusxami v l eiikatasuanu 40 Mad 745 

K suit for the recovery of balance of money advanced by the plaintiff 
to the defendant who was his servant for the purpose of erecting buildings, 
the money having been entrusted to the defendant to be accounted for 
by him wiff not be barred by limitation for the matter was of the nature 
ot a trust — Aomin Doss \ Maharaja Alahatab Chunder 10 \\ R 174 
Where property is vested in a person partly for charitable purposes and 
partly for the benefit of others and he is bound to use it for such purposes 
and not for his own advantage he is a trustee — Alleh \ A useebun, 21 
W R 4:5 Where immoveable property was given posse sion of to the 
defendant to sell the crops to pay the Gov eminent dues and to account 
for the profits to the plaintiQ on his claiming them it was held that the 
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10 Notwithstanding anything hereinbefore contained, no 

Suits against express sult a S amst a P®™ >" "' h ° m P r0 P ert y 
trustees and their rc has become vested in trust for any specific 
presen tatnes purpose, or against his legal representatives 

or assigns (not being assigns for valuable consideration), for the 
purpose of following m his or their hands such property, or the 
proceeds thereof, or for an account of such property or proceeds, 
shall be barred by any length of time 


X03A The rule of this section follows the English lav Section 25 (2) 
of the English Judicature Act 1873 {36 and 37 Viet C 60) lays dovn — 
‘No claim of a cestui que trust against his trustee for any property held 
on an express trust or in respect of any breach of such trust shall be held 
to be barred by any Statute of Limitation It is well settled both as 
regards real estate and personal estate that time does not in cquitj bar 
the remedy of the beneficiary against the trustee — Wtdtrburn v II edet burn 
(1838) 4 My &Cr 41 Bridgman v Gill (1857)24 Bea\ 30-* If there 
is created in express terms whether written or verbal a trust and a 
person is in terms nominated to be the trustee of that trust a Court of 
equity upon proof of such facts will not allow him to vouch a Statute of 
Limitation against a breach of that trust — Soar v Ashwell [1893] 2 O 
B 390 

The words of this section mean that when a trust has been created 
expressly for some specific purpose or object and propertj has become 
vested In a trustee upon such trust the person who is beneficially interested 
m that trust may bring a suit against such trustee to enforce that trust 
at any distance of time — Kherodmoncy v Doorgamoney 4 Cal 455 

104 Who is not a trustee — All persons holding a fiduciary relation 
are not necessarily trustees within the meaning of this section Thus, 
the position of agents managers factors and benamidars may be and 
gen*rally is a fiduciary one but none of them are necessarily trustees — 
Khcrodmoney v Doorgamoney 4 Cal 455 hishen D t v Ram Chand, 
26 P L R 288 

A mortgagee in possession after the mortgage has been satisfied is 
not a trustee for the mortgagor — Babu Lai Dass v Jamal 9 W It 187 
Sec also see 3 (11) A suit against such mortgagee is governed bj 
Art 105 

The position of the sons who manage the estate of a deceased Maho 
medan is not, by reason of such management that of trustees as 
regards the daughters— Mahomed Abdul v Amlal hartm 16 Cal iGr 
(P C) 

\ Muhammadan husband is not a trustee for his wife in respect of 
her dower — Mir Mohar v Anam, 2 B L R A C 306 
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A person with whom moncj «s kept in deposit is not a trustee — Mukhta 
\ Gajraj, I \ L J 4:2 Dihpa v Labhti 1919 P R 4 Kalyan Mai 
\ Kishen Chani 41 All < 43 (645) 

A banker and customer do rot stand in the relation of trustee and 
cestui yue trust but onlj of debtor and creditor or of borrower and lender 
—FoU 1 \ Hilt 2 H L Cas 28 Article 60 now expressly provides for 
the case 

A depositors or banker or agent or debtor to whom a loan is made and 
who promises to return the loan docs not thcrebj become a trustee within 
the meaning of this section — Rajatnmal \ Lakshmatnmal 1914 M W 
N 606, 22 Ind Cas 936 An agent is not a trustee — Bhatyalal v Behanlal, 
AIR 1925 Nag 115 

A benamidar is not a trustee — li ooma v Doarkauath 11 \A R 72 , 
Krishna Pattar y Lakshmi 45 Mad 415 see sec 2(11) 

A surviving partner is not a trustee for the representative of the de 
ceased partner— A no* v Gye L R 5 II L 656(676) 

Where a mortgagee m contras ration of the terms of O 34 rule 14 
of the C P Code has attached the mortgaged property and brought it up 
to sale and purchased it himself he does not become a trustee for the 
mortgagor in respect of the latter s equity of redemption so as to enable 
the latter to bring a suit for redemption at an> length of time — Utlam 
Chandra v Raj Krishna 47 Cal 377 414 (I* B ) 24 C \\ b 229 31 
C L J 98 

Coheirs — If one heir of a deceased person recovers the debt due 
to the deceased on behalf of all the other heirs he does not thereby become 
a trustee for the others A suit brought against him by the other heirs for 
their share of monc> is governed bj Art 62 and not b> this section — 
Amina v Najinunnissa 37 All 233 (240) 13 A L J 255 -*7 Ind Cas 
712 

105 Who is a trustee — The moliant of a mutt is a trustee of the 
mutt properties — Deivasihamam \ t alhammal 37 M L J .31 Ram 
Perkash v Anand 43 Cal 707 (P C ) Basudeo v Mohant Jugal Kishore 
;i C W N 841 (P C) Baluswamt v lenhalaswami 40 Mad 745 

A suit for the recovery of balance of money advanced by the plaintiff 
to the defendant who was his servant lor the purpose of erecting buildings, 
the money having been entrusted to the defendant to be accounted for 
by him wall not be barred by limitation for the matter w as of the isatoie 
of, a trust — Karatn Doss \ Maharaja Mahatab thunder 10 W R 174 
Where property is vested in a person partly for charitable purposes and 
partly for the benefit of others and he is bound to use it for such purposes 
and not for his own advantage he is a trustee— Alleh v Nuseebun 21 
W R 415 Where immoveable property was given possession of to the 
defendant to sell the crops to pay the Government dues and to account 
for the profits to the plaintifi on his claiming them it was held that the f j 
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10 Notwithstanding anything hereinbefore contained, no 

Suits against express Smt a S alnSt a P erson ,n ' vhom P r0 P crl y 
trustees and iheir re has become vested m trust for any specific 
presentatives purpose or against his legal representatives 

or assigns (not being assigns for valuable consideration) for the 
purpose of following in his or their hands such property, or the 
proceeds thereof or for an account of such property or proceeds, 
shall be barred by any length of time 


103 A The rule of this section follows the English law Section 25 ( ) 
of the English Judicature Act 1873 (36 and 37 Viet C 6C) lays down — 
No claim of a cestui que trust against his trustee for any property held 
on an express trust or in respect of any breach of such trust shall be held 
to be barred by an> Statute of Limitation It is well settled both as 
regards real estate and personal estate that time does not in equitj bar 
the remedy of the beneficiary against the trustee — XVederburn \ H ederbvn 
(1838) 4 My & Cr 41 Bridgman v Gill (1857) 24 Beas 30- If there 
is created in express terms whether written or verbal a trust and a 
person is in terms nominated to be the trustee of that trust a Court of 
equity upon proof of such facts will not allow him to vouch a Statute of 
Limitation against a breach of that trust — Soar v Ashuell [1893] 2 O 
B 390 

The words of this section mean that when a trust has been created 
expressly for some specific purpose or object and property has become 
vested in a trustee upon such trust the person who is beneficially interested 
in that trust may bring a suit against such trustee to enforce that trust 
at any distance of time — Kherodmoney v Doorgamoney 4 Cal 455 

104 Who is not a trustee — -All persons holding a fiduciary relation 
are not necessarily trustees within the meaning of this section Thus 
the position of agents managers factors and benamidars may be and 
generally is a fiduciary one but none of them are necessarily trustees — 
Khcrodmoney v Doorgamoney 4 Cal 455 Ai sh* n D * v Ram Ghand, 
26 P L R 288 

A mortgagee m possession after the mortgage has been satisfied is 
not a trustee for the mortgagor — Babu Lai Dass v Jamal 9 XV R 187 
See also sec 2 (ij) A suit against such mortgagee is governed by 
\rt 105 

The position of the sons who manage the estate of a deceased Maho 
medan 13 not by reason of such management that of trustees as 
regards the daughters— Maho ted Abdul v Amlal Karim 16 Cal jGi 
{P C) 

\ Muhammadan husband is not a trustee for his wife in respect of 
her dower — Mir Mokar v Anam •’BLR AC 30G 
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\ person with whom money is kept in deposit is not a trustee — 1 \fuhhta 
\ Gajraj i l L J 422 Dahpa v Labhu 1919 P R 4 Kalyan Mai 
v hnktx Chand 41 All 043 (045) 

V banker and customer do rot stand in the relation of trustee and 
ctslu 1 <pu trust but only of debtor and creditor or of borrower and lender 
—Folej \ Hill ■» 1! L Cas -'8 Vrticlc 60 now express!} provides for 
the case 

V depositors or banker or agent or debtor to whom a loan is made and 
who promises to return the loan docs not thercb} become a trustee within 
the meaning of this section™ Rajammal \ Lakshmammal 1914 M W 
N 606 22 Ind Cas 936 An agent is not a trustee — Bhaty alal v Behartlal 
V I It 19*5 Nag 1 13 

A benamidar is not a trustee — Hoowio \ Daarhanath 11 W R 72 , 
hruhna Pattar \ Lakshmx 45 Mad 413 see sec 2(11) 

V surviving partner is not a trustee for the representative of the dc 
ceased partner — hnox \ Gje L R 5 H L 050(676) 

Where a mortgagee in contravention of the terms of O 34 rule 14 
of the C I’ Code has attached the mortgaged property and brought it up 
to sale and purchased it himself he does not become a trustee for the 
mortgagor in respect of the latter s equity of redemption so as to enable 
the latter to bring a suit for redemption at an> length of time — Uilam 
Chandra v Raj hruhna 47 Cal 377 414 (T B ) 24 C W I* 229 31 
CLJ 9 S 

Coheirs — If one heir of a deceased person recovers the debt due 
to the deceased on behalf of all the other heirs he does not thereby become 
a trustee for the others A suit brought against him by the other heirs for 
their share of mone> is governed b> Art 6 1 and not bj this section^ — 
Amina v \ajmunnissa 37 'll 33 (*4°) >jA L J -55 27 Ind Cas 
712 

J05 Who is a trustee — The mohant of a w utt is a trustee of the 
mutt properties — Detvasikamam v l alhammal 37 M L J .31 Ram 
Pcrkash v Anand 43 Cal 707 (P C) Basudeo v Mo! ant Jugal Ktsl ore 
22 C W N 841 (P C) Baluswamt v \ enkataswami 40 Mad 745 

A suit for the recovery of balance of money advanced by the plaintiff 
to the defendant who was his servant for the purpose of erecting buildings 
the money having been entrusted to the defendant to be accounted for 
by him will not be barred by limitation for the matter was of the nature 
of. a trust — Naram Doss v Malaraja Mahatab thunder io \y R 174 
Where property is vested in a person partly for charitable purposes and 
partly for the benefit of others and he is bound to use it for such purposes 
and not for his own advantage he is a trustee — AUeh \ Nuseebun 21 

W It 415 W here immoveable property v\ as giv en possession of to the 

defendant to sell the crops to pay the Government dues and to account 
for the profits to the plaintiff on his claiming them it was held that the 
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defendant was not a depository but a trustee of the property — Vital v 
Ram Chandra 7 B H C R AC 149 

Where A handed to the defendant the key of his place of business and 
asked him to take charge of his goods and outstandings to pay certain 
specified debts out of them and to apply the residue for the benefit of A s 
family a good trust was created within the meaning of this section* — 
Suddasook v Ram Chunder 17 Cal 620 

Where certain jewels were in the possession of the defendant and he 
agreed under a written instrument that the plaintiff should enjoy the 
jewels for her life and that after her death they should be divided among 
the defendant and the other parties to the instrument ) eld tl at the de 
fendant was an express trustee of the jewels for the plaintiff and that 
a suit by her for the jewels or their value fell under this section — Ktsl top pa 
Chetly v Lakshmi Ammal 44 M L J 431 72 Ind Cas 842 AIR 
1923 Mad 578 

A Receiver appointed under the order of the Court is a trustee — Sea 
gram v Tuck 18 Ch D 296 

Where a person sentenced to transportation for life makes over his 
properties to be managed by his brother or other near relatives and re 
quests the Revenue authorities to have those properties transferred in the 
name of the latter such transfer is in the nature of a trust — Hail Ram v 
D trga Prasad 3 All G08 

Under section 69 of the Transfer of Property Act the monej received 
by a mortgagee arising from sale of the mortgaged property in pursuance 
of a power of sale should be deemed as held by him m trust to be applied 
In the manner directed in that section Sec also Haji Abdul Rahman v 
Noor Mahon ed 16 Bom 141 In England also where the mortgagee has 
exercised the power of sale in good faith and without collusion he is only 
a trustee for the mortgagor in respect of the balance of the sale proceeds 
— Warner v Jacob 20 Ch D - o 

A trustee dc son tori is in the same position as an express trustee and 
a suit for accounts in respect of trust property m his hands comes under 
this section — Dhanpatv MoheshNath 24 C W N 752 But the Allahabad 
High Court is of opinion that section 10 does not apply to a suit for account 
against a trustee de son tort such a suit is governed by Article 120— 
Behan Lalv Shn Naram 11A L J 866 AIR 1924 All 884 (dissenting 
from **4 C W N 752) 

A person who is once in possession in a fiduciary character does not 
cease to hold in that character merely because it becomes uncertain who 
is the actual person to whom he has to account — Lyell v Kennedy r 4 
A C 437 

to6 Go re rnment — The Government and the Secretary of State 
cannot be trustees — htnloch v Secretary of Slate L R ij Ch D 1 at 
p 9 The fact that the Government took possession of a property (a 
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kboti village) onginallv with the intention of keeping it only until the 
rival claimants to it established their claim in the Civil Court cannot 
imply that the Government agreed to hold thepropertj intrustforan in- 
definite time on behalf of the rightful owner This section cannot apply 
to the case and a suit brought to recover the property which was for 
fifty years in the possession of the Government was barred — Secretary 
of State \ Sflfcfcaram 24 Bom 23 

The (government by directing the Court of Bards to take charge of 
an estate during the minority of the next claimant docs not constitute 
Itself a trustee for the rightful owner — Pilkonda Zemindar v Secretary 
of State 5 Mad 91 (l B ) affirmed on appeal in 1 iztaratnaram v Secretary 
of State S Mad 325 (P C) 

This section will not apply to a suit against the Secretary of State 
to recover the surplus proceeds of a sale for arrears of revenue The 
Government is not a trustee in respect of such money — Secretary of State 
v Fa’al 4h 18 Cal 234 Secretary of State v Guru Proshad 20 Cal 51 
(I D) Sec also Chandra hall \ C P Chapman 32 Cal 799 (at p 813) 
vv here it was held that the Gov ernment was not a trustee in respect of certain 
G P notes which were paid into Court under a consent decree and sub 
scquently lost The Judge remarked that the Comptroller General or 
ativ other officer charged with the payment of the obligations of the Gov- 
ernment could not be regarded as a trustee their duty was simply to 
pay the debts of the Government in a certain way He further held 
that there had been no vesting in trust for any purpose in the Registrar 
of the Court and the G P Notes could not be regarded as trust property 

But under certain exceptional circumstances the Government can 
be a trustee within the meaning of this section Thus it was held in 
Secretary of State v Uapuji Mohadev 39 Bom 57 that under the special 
circumstances of the case money lying in deposit in the Govt Treasury 
as surplus sale proceeds was money vested in Government 111 trust for 
a specific purpose and a suit to recover the money was not barred by any 
length of time f he facts of the case arc that one Chinto Mahipat of Satara 
ancestor of the plaintiff owed money to one Sheik Syed Mufati of Auranga 
bad and in order to satisfy that debt Shnmant Partapsing Maharaj the 
then Raja of Satara caused Chinto Mahipat s immoveable* property to be 
sold in 1835 ant l out °f the sale proceeds the debt was paid off and the 
balance of Rs vj*J3 K 'as credited in the Government treasury in the name 
of Chinto Mahipat After many years the plaintiff who stood in the shoes 
of Chinto Mahipat sued for the money and it was held that the East India 
Company as well as the Government of India who succeeded it was a trustee 
(following Walsh v Secretary of State for India (1863) 10 II L C 367) 
The same view has been expressed m a recent case by the Madras 
High Court The facts of the case are peculiar and interesting After 
the administration of the principality of Tanjore was taken over by the 
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East India Company, an agreement dated nth February 1824 was entered 
into between the Company and the creditors of the deposed Raja for 
payment of debts due to them from the Raja In accordance with this 
agreement bonds were issued to the creditors in 1845 including the Suit- 
bond in favour of the plaintiff’s ancestor In 1853 and 1838 the Last 
India Company and its successor the Government of India had published 
notices for payment of the bond debts on tender of the notes and declared 
that interest would henceforth cease The plaintiff issued a notice of 
demand m 1916. and instituted the present suit in 1919 against the Secre- 
tary of State who pleaded the bar of limitation Held that the East 
India Company and its successor the Government of India had become 
trustees for a specific purpose under the agreement of 1824 for the dis- 
charge of the bonds issued in pursuance thereof, and the suit viewed as 
one by the plaintiff against the defendant as trustee was not barred by 
limitation by reason of section 10 of the Limitation Act— Secretary of 
State v Radhska Prasad Bapuli, 46 Mad 259, 44 M L J 685, 74 Ind 
Cas 785 A I R 1923 Mad 667 

107 Executor, Administrator — This section wall apply to an exe- 
cutor only if he is a trustee for a specific purpose , the mere appointment 
of a person as an executor does not make him a trustee — Damodar v 
Dayal n Bom L R 1x87 Nagarathnammat v Namasnaya, 5 Ind 
Cas 832 Baroda v Gajenira, ij C W N 357 Whether an executor 
is a trustee for a specific purpose depends upon the facts of each case — 
Damodarv Dayal, 1 1 Bom L R 1187 Where the executors in a will were 
expressly called trustees, and were entrusted with the testator’s property 
for certain definite purpose, held fhat this section applied — Dhtitijtshaw 
v Sorabjt. (1896) P J 572 Where certain property was by will vested 
In executors to pay legacies and the residue to the testator's widow who 
sued for administration of her share and for a declaration that certain 
lease granted by the executors to themselves was void against her, it was 
held that the suit was within this section as the property was vested in 
the executors m trust for a specific purpose, wt to pay legacies etc — 
Nislaritti v Nttndolal, 30 Cal 369 Where a will gave no directions as 
to the disposition of tho residue, the executors were not trustees of the 
residue for a specific purpose — Nanalal v Harlochand, 14 Bom 476 

In England also the executor is not an express trustee even for a 
legatee — Evans v Moore, [1891] 3 Ch 119 An executor is in general a 
constructive trustee only, although popularly described a£ a trustee, and 
while and so long as he is but a constructs e trustee, the lapse of time will 
operate to bar the lcgac> — Eiatts v Moore, (supra) ; In re Machos, [1906) 

1 Ch 25 Tliat is to say, only an express trust, and not a mere constructive 
trust, will suffice to prevent the bar of time running against a legacy 
An executor is always a trustee, in a sense, for creditors and legatees be- 
cause he holds the personal estate for their benefit and not for lus own 
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benefit but <uch a trust is not an express trust and docs not exclude the 
application of the Kir of time — Evans \ Moore (supri) The ordinary 
direction in a will to the executors (whether or not being also trustees of 
the will) to pai the debts and the legacies creates no trust for their paj 
rieit and the mere use of the word trust in the bequest to the creditors 
(upon trust to pas the debts an l the legacies) will not without more create 
a trust eithet for the creditors or for the legatees m either case the lapse 
of time will be a Kir to the legacy — Cadbun s Sn tth (18G9) L R 0 Eq 
37 Neither an executor nor an administrator becomes an express tn stee 
for a legatee merelj because his duties as such are performed and 1 e retains 
raonejs on l ehalfofthoseclaimingtheestate He does not become a trustee 
bj the performance of his duties qua executor In other words when the 
debts and funeral expenses are paid he does not become a trustee for the 
resilue — In te Maekay (1906) j Ch ’5 

An administrator in whom no special trust is \ ested for a specif c pur 
pose is not a trustee — Janatdhan \ Janktbah -T L J ( 42 (649) 

to8 Vested — \estmg implies that some one has an estate in the 
subject matter of the alleged trust not merelj that he has power to chaTge 
tt or direct i ow it should be disposed of — Dieket son s Teasdale 1 DeC 
A S y* Coierdate > Charlton 42Q B D 120 Therefore the directors ^ 
of a companj are not trustees because thej are not persons in whom 
the propertj of the company may be said to have been tested under this 
section — Kathiawar Trading Co t r»rrAa«rf 18 Bom ug Daulat 
Bant \ Bharat National Bank 5 Lah 27 (31) Bank of Multan Ld v 
Huham Chaid 71 Ind Cas 899 A I R 1923 Lah 58 So also the 
/ qutdator of a company is not strictly speaking a trustee for the creditors 
but is merelj an agent of the company — Knowles v Scott [1891] 1 Ch 
7*7 The karta of a joint Hindu family is not a trustee because the pro 
perty cannot be said to have vested m him — Biswambhar v Ctrtbala 32 
C L J 25 A minor girl inherited property from her maternal grandfather 
The father of the minor took charge of the property and managed it 
More than six years after attaining majority the daughter sued her 
father to recoier moneys not accounted for and claimed that the suit 
was not barred as section 10 applied to the case Held that the father 
simply managed the property and there was in fact no trust in this case 
but by his acts he had only incurred obligations similar to those of a trustee 
The property did not vest in him as trustee the word vest implesthat 
the property becomes in law the property of the trustee — Ma Than v 
U Po 3 Rang 206 AIR 1925 Rang 289 86 Ind Cas 297 But the 
Madras H gh Court Is of opinion that the word Vesting simply means 
properly having control of the property —Ktshtappa v Lakshu 44 
M L ] 4JI A I R *923 Mad 578 Pachatyappa v S vakai t 49 M 
L J 468 AIR 1926 Mad 109 

In the case of a religious endowment in which there is a 
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I ast India Company, an agreement dated nth February 1854 was entered 
into between the Company and the creditors of the deposed Raja for 
payment of debts due to them from the Raja In accordance with this 
agreement bonds were issued to the creditors in 1845 including the suit- 
bond in favour of the plaintiff s ancestor In 1853 and 1858 the East 
India Company and its successor the Government of India had published 
notices for payment of the bond debts on tender of the notes and declared 
that interest would henceforth cease The plaintiff issued a notice of 
demand in 19*6 and instituted the present suit in 1919 against the Secre- 
tary of State who pleaded the bar of limitation Held that the East 
India Company and its successor the Government of India had become 
trustees for a specific purpose under the agreement of 1824 for the dis 
charge of the bonds issued in pursuance thereof and the suit viewed as 
one by the plaintiff against the defendant as trustee was not barred by 
limitation by reason of section 10 of the Limitation Act — Secretary of 
State \ Radhxka Prasad Bapult , 46 Mad 259 44 M L J 685 74 Ind 
Cas 785 AIR 1923 Mad 667 

107 Executor, Administrator — This section will apply to an exc 
cutor only if he is a trustee for a specific purpose the mere appointment 
of a person as an executor does not make him a trustee — Damodar \ 
Dayal 11 Bom L R 1187 Nagarathnamma* v Namasnaya, 5 Ind 
Cas 832 Baroda v Gajendra 13C W N 357 Whether an executor 
is a trustee for a specific purpose depends upon the facts of each case — 
Damodar v Dayal nBom L R 1187 Where the executors in a will were 
expressly called trustees, and were entrusted with the testator s property 
for certain definite purpose, held that this section applied— Dhunjtshatv 
v Sorabjx (1896) P J 572 Where certain property was by will \estcd 
in executors to pay legacies and the residue to the testator’s widow who 
sued for administration o! her share and for a declaration that certain 
lease granted by the executors to themselves was void against her it was 
held that the suit was within this section as the property was vested in 
the executors in trust fur a specific purpose, viz to pay legacies etc — 
ftufarmt v Nuttdolal, 30 Cal 369 Where a will gave no directions as 
to the disposition of the residue, the executors were not trustees of the 
residue for a specific purpose — Nanalal v Harlochand 14 Bom 476 

In England also the executor is not an express trustee even for a 
legatee — Loans v Moore, [1891] 3 Ch 119 An executor is in general a 
constructive trustee only, although popularly described a$ a trustee, and 
while and so long as he is but a constructs e trustee, the lapse of time will 
operate to bar the legacy — Ltans v Moore (supra) In re Mach ay, [1906] 

1 Ch 25 That is to sa> , only an express trust and not a mere constructive 
trust, will suffice to prevent the bar of time running against a legacy 
An executor is always a trustee, in a sense for creditors and legatees be 
cause be holds the personal estate for their benefit and not for his own 
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benefit but such a trust is not an express trust inti does not exclude the 
application of the har of time — Ctans \ Moore (supri) The ordmirj 
direction in a will to the executors (whether or not being also trustees of 
the will) to pa> the debts and the legacies creates no trust for their paj 
nent and the mere use of the word trust in the bequest to the creditors 
(upon trust to pa> the del ts and the legacies) w ill not w ithout more create 
a trust eithet for the creditors or for the legatees in either case the lapse 
of time will be a bar to the legacy — Cadbury v Smith (1869) L R q Cq 
37 Neither 3n executor nor an administrator becomes an express trustee 
for a legatee merelj because his duties as such are performed and lie retains 
moneys on behalf of those claiming the estate He does not become a trustee 
bj the performance of his duties qua executor In other words wl en the 
debts and funeral expenses are paid, he does not become a trustee for the 
residue— In re Mach ay (1906) 1 Ch -3 


\n administrator in whom no special trust is \ested for n specif c pur 
pose is not a trustee — Janardhan \ Jankibati - PI J f^- {649) 

108 Vested — \ estmg implies that some one has an estate in the 

subject matter of the alleged trust not merely that he has power to charge 
it or direct how it should be disposed of — Dickenson \ Teasdate 1 De C 
A S 32 Coverdale \ Charlton 42 p B V 120 Therefore ibe directors 
of a companj are not trustees because they are not persons m wlicn* 
the propertj of the company may be said to have been vested under this 
section — Kathtau.ar Trading Co v Vtrchand 18 Bom 119 Dan tat 


Dam \ Bharat National Bank 5 Lah 27 (31) Bank of Multan Li v 
Huham Chand 71 Ind Cas 899 A I R 1923 Lah 38 So alio tf, 
/ quidator of a company is not strictly speaking a trustee tor the creditor* 
but is merely an agent ol the company — Knoules v Scott fiftjij , q, 
717 The karta of a joint Hmdu family is not a trustee because tl , 
perty cannot be said to have vested in him — Biswan bhar v C nlaij*'*" 

C L J 23 A minor girl inherited property from her maternal graedfitj, 31 

The father of the minor took charge of the property and run*»»d ft 
More than six years after attaining majority the daughter tied 
father to recover moneys not accounted for and claimed th*t t ^ r ** 
was not barred as section 10 applied to the case Held fhat it, / 
simply managed the property and there was in fact no fruit i 3 jij, * 
but by his acts he had only incurred obligations similar to tho*, t / '*** 
The property did not vest In him as trustee the word ve>t 1 ^ W 
the property becomes in law the property of the trust te — 3/ *. ** at 
U Po 3 Rang 206 AIR 1925 Rang 289 86 Ind Cat jj ' 
Madras High Court is of opinion that the word 'vert JB j , n . U * 
properly having control of the property — Kishtap r J y Wfan< 
M L J 431 A I R 1923 Mad 578 Pacha, yapp ay $ * * 

L J 468 A I K 1916 Mad log 49 


Jn the case of a religious endowment in which , 

" nt it 3 dcd» f,r 
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in favour of an idol, the property % ests in the idol, and not in the shebait 
The shebait merely holds the property as manager with certain beneficial 
interests regulated by custom or usage Section 10 has no application 
to such a Case — Cattga Prasad \ Kuladauattda, 30 C W N 415, 94 Ind 
Cas 235 AIR 1926 Cal 56S But where property is not dedicated to 
an idol, but is purchased in its name by a pm ate Individual it is not 
vested in the purchaser for the use of the idol, and a suit to set aside an 
alienation of such property will be governed by the ordinary law of 
limitation and not by this section — Maharanee Brojosoondety \ Pam 
Luchmee hunwaree 20 \V R 95 (P C ) 

D executed a trust deed which contained tins provision ‘In order 
to prepare a list of my debts the trusties shall ascertain tin •■onic ly 
looking into my books of accounts and they shall not admit any debt 
without rokur hat chiita or hundi beanng the signature of myself or my 
gomastas or without det rcc It was held that in the absence of evidence 
that this deed was communicated to the creditors, it did not create a 
trust in favour of the creditors but enured only for the benefit of the 
executant that therefore the plaintiff, a creditor, was not entitled to 
rank as a beneficiary under it , and that it did not create a trust in his 
favour so as to take out of the operation of the Limitation Act a claim 
that otherwise fell within it — rink v Moharaj Bahadur, 25 Cal 642 

It is open to a person to create a trust empowering another to go to a 
certain place for the purpose of requiring land for him, and the land so 
acquired would become vested m the trustee from the moment of its ac 
quisition, and the trust would fasten to that land exactly as if it had been 
vested in the trustee at the moment of the creation of the trust The 
absence of the property at the date of creation of the trust does not affect 
the applicability of section 10 — Harthar Prasad \ Kesho Prasad, 5 P 
L. T Supp 1 A I R 1925 Pat 68 

109 Specific Purpose — The phrase “ trust for a specific purpose" 
in this section is merely a more extended mode of expressing the same 
idea as that conveyed by the expression “express trust' in Engh«h law 
— Ktstappa Che tty v Lakshmi, 44 XI L J 431, 72 Ind Cas 842, AIR 
1923 Mad 57$ Sec the English Act cited at p 72 ante It is used in 
contradistinction to trusts arising by implication of law, trusts resulting 
and trusts constructive — Bhurabhat v Rat Puxtnain 32 Bom 394 See 
also Moasabhai v Yacoobhat, 29 Boro 267 

The words “m trust for a specific purpose” are intended to apply to 
trusts created for some defined or particular purpose or object as dis- 
tinguished from trusts of a general nature such as the law imposes upon 
executors and others who hold recognised fiduciary positions They are 
used m a restrictive sense and limit the character and nature of the trust 
attaching to the property which is sought to be followed— Greender v 
AfncAinfJift, 4 Cal 897 To create an express trust within the meaning 
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But wbcle the whole of the testator's property had been vested in the 
trustees, and after carrying out all the trusts under the will there was 
left with the trustees a residue undisposed of, in respect of which no trust 
was declared, it was held that as the whole of the testator's property had 
been tested in the trustees for a specific purpose, it was not necessary 
that the trust of the residue should be specified m words in the will, and 
therefore the residue should be treated as tested in the trustees A suit 
by the heir to recover the residue would not be barred at all — Mcptal v. 
Counskat kar, 35 Bom 49 

Where a property rs bequeathed to trustees for certain purposes some 
of which faded or are intalid, the heirs of the testator may be barred by the 
ordinary law of limitation from recot enng the portion undisposed of, 
though they might still bring a suit against the trustees to compel them to 
properly adnumster the trusts that had not failed— Htmesngini v. Hobtn. 
8 Cal 7S8 

no Resulting Trust — This section does not apply where the object 
of the original trust being uncertain or undiscoverable, a resulting trust 
anses by operation of sees 81 and 83 of the Indian Trusts Act, |g8a — 
Mathuradat v Vandraaandas, 31 Bom 222 A resulting trust is not 
a trust for a specific purpose under this section — Mohammad Habtbulla 
v Sajdar Hussein. 7 All 25 , and a person claiming under a resulting trust 
may be barred by the ordinary law of limitation — lbtd , Mohammad Ibrahim 
v Abdul. 37 Bom 447 (dissenting lrom Casamally v Currtmbkoy, 36 
Bom 214, in which the Judge had made no distinction between a resulting 
trust and a trust for a specific purpose and had held that a person claiming 
under a resulting trust would not be barred by any length of time unless 
the trustee asserted an adverse title for more than twelve years) 

Where the specific purpose for which the defendant became a trustee, 
fails or ts invalid, he ceases to be a trustee and this section has no appli- 
cation Thus, where the property of a deceased Hindu vests m an executor 
in trust for the beneficiaries under the will, and the bequest fails, the 
executor does not hold the property in trust for the heir, and such possession 
by the executor becomes adverse to the heir — Khetcdmoney v Uoorga- 
money, 4 Cal 455 

Where a will vested the whole of the testator’s property in executors 
for certain purposes which eventually could not It carried out, it was held 
that the executors were not trustees for any specific purpose within the 
meaning of this section — Vandravandas v Cursondas, 2 1 Bom. 646 

111. Implied Trust —Implied trusts, or such trusts as the law would 
infer merely from the existence of particular facts or fiduciary relations 
are excluded by this section — RhirodmOney v Doorgamoney, 4 Cal 453 ; 
Lahhraj v Assamal, 8 S L K 132 

112. Constructive Trust — Section 10 applies to cases of what m 
English law are called express trusts, and not to constructive trusts The 

i, 6 
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P earned on a raonej lending business, and entrusted the business 
to his brother in-law S, who dealt with the property of P until P's death 
and even after that date remained in possession of all his property The 
property consisted of money bonds, promissory notes and mortgage deeds 
Shortly before Ins death, P had directed S to hold his property for the 
benefit of his wife and daughter, and it also appeared in evidence that 
when S died in 1912 he informed P's wife and daughter that his {S'sj «on 
would continue to hold the property on their behalf P’s daughter brought 
the present suit in 1921 against S’s son for an account The contention 
was that the suit was barred by limitation Held that the propeity had 
been legally vested in P m trust, and the specific purpose of the tiust was 
to carry on the money-lending business and to increase the estate tj 
addition of profits by way of interest and to hand over the propeitj when 
called on to P Section io therefore applied and the suit was not barred — 
Pachaiyappa v Sivakami, 49 M L J 468, AIR 1926 Mad 109, 91 
Ind Cas (171 L was a partner in the firm of R, and as such was entitled 
to 35 shares of the Hongkong MiU and to a certain share of the commission 
earned by the firm as agents of the Mill L retired from partnership 
and afterwards died, whereupon the present suit was brought by his exe- 
cutors against R to recover the share of L in the agency commission earned 
by the firm of R as agents of the Hongkong Mill Held that L’s share 
of the commission had become vested in trust for a specific purpose in 
the hands of R within the meaning of this section, and therefore the plain- 
tiff’s suit was not barred by limitation — Narrondas v Natrondas, 31 
Bom 418 (The Rangoon High Court in 3 Rang 206 doubts the corrcctne'S 
of this decision and says that it is clearly a case of constructive trust) 
Where the amount of palla or dowry had been made ov cr by the husband’s 
father to the custody of the wife’s father, at the time of marriage in accord- 
ance with the usual practice prevailing in the caste, held that there was 
a trust of the fund for a specific purpose within this section — Bhurahhat 
v Bai Ruxmany, 32 Bom 394 A partition-deed entered into between 
two brothers recited that their deceased elder brother bad entrusted a 
sura of money to them, and one of the two brothers undertook to pay the 
amount to the son of the deceased brother on his attaining raajontj, 
together with interest Held that there was an express trust created 
in favour of the deceased brother's son, and a suit brought by him 
more than three >eara after attaining majority was not barred — Aid. 
Mathar v Kara Roalhtr, 20 L W. 546, A. I R 1924 Mad 920, 85 Ind 
Cas 508 

An executor who by the will is made an express trustee for certain 
purposes as regards some of the properties, cannot be regarded as “a trustee 
for a specific purpose” as to the residue of the properties for which no 
direction was given to the executor and no trust was declared — Nanalol 
V. Ilarlocftand, 14 Bom. 476. 
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But wbclc the whole of the testator s property had been vested in the 
trustees, and after carrying out all the trusts under the will there was 
left with the trustees a residue undisposed of, m rc'pect of which no trust 
was declared it was held that as the whole of the testator’s property had 
been tested in the trustees for a specific purpose, it was not necessary 
that the trust of the residue should be specified in words in the will, and 
therefore the residue should be treated as tested in the trustees A suit 
b) the heir to recot cr the residue would not he barred at all— Afop/af v 
Gourulankar 35 Bom 49 

Where a property is bequeathed to trustees for certain purposes sotne 
of which failed or are mtalid, the heirs of the testator may be barred by the 
ordinary law of limitation from recovering the portion undisposed of, 
though lhc> might still bring a suit against the trustees to compel them to 
properij administer the trusts that had not failed — Htmang »«i v Nobtn, 
8 Cal ySS 

no Resulting Trust — This section does not apply where the object 
of the original trust being uncertain or undiscoverable, a resulting trust 
snses by operation of sees 81 and 83 of the Indian Trusts Act, 1882 — 
Mmhuradas v Vandrau.ondas, 31 Bom 222 A resulting txnst is not 
a trust tor a specific purpose under this section — Mohammad HaUbulla 
v Sa/dar Uussnn 7 All 25 . and a person claunipg under a resulting trust 
may be ban ed by the ordinary law of limitation — Ibid , Mohammad Ibrahim 
v Abdul, 37 Bom 447 (dissenting from Casamally v Cuintiibhoy, 36 
Bom 214, in which the Judge had made no distinction between a resulting 
trust and a trust for a specific purpose and bad held that a person claiming 
under a resulting trust would not be barred by any length of time unless 
the trustee asserted an adverse title for more than twelve years) 

Where the specific purpose for which the defendant became 3 trustee. 
Jails or is invalid, he ceases to be a trustee and this section has do appli- 
cation Thus, where the property of a deceased Hindu vests in an executor 
in trust for the beneficiaries under the will, and the bequest fails, the 
executor does not hold the property in trust for the heir, and such possession 
by the executor becomes adverse to the heir — Jlhctcdmonty v Doorga- 
tnoney, 4 Cal 455 

Where a will vested the whole of the testator’s property in executors 
lor certain purposes which eventually could not be turned out, it was held 
that the executors were not trustees for any specific purpose within the 
meaning of this section— Vandravandos v Curstmdas, 21 Bom. 646 

111. Implied Trust — Implied trusts, or such trusts as the law would 
infer merely from the existence of particular facts or fiduciary relations 
are excluded by this section — Kkirodmovey v Dooigamoney, 4 Cal 453 , 
Lakhraj v Assamal, 8 S L R 132 

1 12, Constructive Trust — Section 10 applies to cases of what m 
English law are called express trusts, and not to constructive trusts The 

t f) 
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doctnae of the well known case of Soar v Ash well, [1893] 2 Q B 390. 
vi? that the rale of limitation will not be applied to certain kinds of cons- 
tructive trusts, has no applicability to India — Raja of Ratnnad v Poniiu- 
S<tqti, 44 Mad 277 (281), 40 M L J 52, 1921 M \V N 37 , JV/fl Them v 
U Po, 3 Rang 206, AIR 1925 Rang 2S9 , Krishna Paitar v. Lakshtm 
Antmtl, 45 Mad 415 42 M L J 119 Thus, where a person directs another 
to acquire property for him (the person directing) and furnishes some money 
for the purpose, but after some time he withdraws from the venture com- 
pletely, but the person directed continues his exertions and entirely as 
the result of those exertions acquires the property, there is only a construc- 
tive trust and section 10 does not apply — Hanhar Prosad v Kesho Prasad 
( Dumraon Case), 5P L T Supp x, A I R 1925 Pat 68 In one Allahabad 
case however which was really a hard case, the principle of this section 
was applied ton constructive trust In that case, B and D, father and son, 
were jointly entitled to a moiety of certain property , B’s brother E, and 
E's son K were jointly entitled to the other moiety B and D were trans- 
ported for life Thirty years afterwards (B having in the meantime died), 
D returned from transportation and asserted Ins right to a moiety against 
a person deriving his title from E and IC who had taken possession of 
the whole It was held, looking to all the circumstances of the case, that 
E and K had taken possession subject to a constructive trust in far our 
of B and D, and that accordingly D was entitled to assert hts right and no 
limitation could affect it — Durga Prasad v Asa Ram, i All 361 This 
case should not be treated as laying down any general principle to be applied 
to all cases of constructive trusts and Straight J who gave judgment 
in this case admitted in a subsequent case (5 All G08) that his remarks 
in the previous case should be taken as confined to the particular cir- 
cumstances of that case 

In England also the bar of time runs in favour of a trustee where lie 
is only a trustee constructively — Hovenden v Lord Anntsley, (1S06) 2 Sch 
& Lcf 633 So also, the bar of time runs in favour of a trustee who is only 
a trustee by implication of law upon some doubtful equity — Tounshend 
v Toanshend, (1783) iBr C C 550 Where the trust is not an express 
trust but is only a constructive trust, or the alleged express trust is m fact 
the point in dispute, the time runs in favour of the trustee — Attorney' 
General v Fishmongers' Co, (184 1) 5 My & Cr 16, Bedford v Wade, 
(i8x 1 ) 17 Vcs 87, Tounshend y Tounshend (supra) 

113 Trustee not “validly appointed — This section applies even though 
the trustee was not validly appointed , and the defendant cannot plead 
the bar of limitation — Sulramama v Sulla, 25 M L J. 452 

1x4. Legal representatives —A new trustee succeeding to the office 
of a former trustee docs not succeed to lum personally and cannot be said 
to be his legal representative within the meaning of this section — Main 
fiham v. Thanikatkalam, (19x6) 2 M W N. 87. 
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115 Assigns for valuable consideration —-Section 10 of the Limita 
Uon \ct does not apply to a suit against those w ho assert their nght 
under a bom fide purchase for value — M an » hlal \ Manchtsht 1 Bom 
269 Halt Ram v Durga Prosad 5 All 60S The period of limitation 
for a suit to follow property in the hands of assigns for valuable considers 
tion is presented by Art *34 

The meaning of this section is to declare that as a general rule trust 
properties shall not be subject to any law of limitation that no length of 
time shall bar an action to recover such property but that when trust 
property find* its way into the hands of an assignee (or valuable considers 
Uon the ordinary law of limitation shall apply the assignee shall have 
the same benefit as an ordinary purchaser of property not trust property 
w ould hav e- — Chintamom v Sarup se 15 Cal 703 

The words assigns for valuable consideration include IsseeS and 
mortgagees as well as purchasers — Behan v Muhammad 20 All 482 
(F B ) at p 483 It also includes auction purchasers A suit against 
an auction purchaser acquiring trust property for valuable consideration 
at a sale in execution of a decree is subject to the ordinary rale of hmita 
Uon — Chintamom v Sarup 15 Cal 703 Subbay a v Mahatntnad M utlaphcr 
32 M L J 85 affirmed by the Pnvy Council in 46 Mad 751 

A gratuitous transferee is not an assignee for valuable consideration 
and a suit for following the property in his bands »s not barred by any 
length of time — I enkalachala v Snrenga Animal 38 Mad J064 

The defendant purchased from one of two co trustees of a temple the 
nght to manage the affairs of the temple and enjoy Certain land which 
formed the endowment of the temple and held possession of the land for 
more than twelve years It was held that a suit by the other trustee to 
recover the land was barred by limitation under Article 134 the defendant 
being an assign for valuable consideration — Kantian v Ntlahat dan 7 
Mad. 337 

Where the plaintiffs who were managers of a temple made a gift of a 
portion of the temple property to the defendants in consideration of the 
latter performing certain religious services at the temple it was held that 
the latter were assigns for valuable consideration — Ran aeharya v Sri 
nwasacharya 20 Bom L R 441 

To be an assign for valuable consideration for the purposes of this 
section or of Art 134 good faith, is not necessary — Salhay a Pat datatn v 
Mohammad Mustapha 32 M L J 85 Ram Kattat v Sr« Sri Han Narayan 
2 C L J 546 The words ‘good faith which occurred m this section in 
the Act of 1871 have been omitted m the Acts of 1877 and 1908 See 
this subject fully discussed in Note 564 under Article 134 

1 17 Following in his hands such property — The words for the 
purpose of following in his or their hands such property mean • for the 
purpose of recovering the property for the benefit of the trust in respect 
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ol which it had been given ” — Baltiant Rao v Pur an Mai, 6 All f (P C ) , 
therefore where there is no question whether the property is being applied 
or not to the purposes of the trust, and the suit is for the enforcement of 
the plaintiff's personal right to manage it, this section does not apply 
— Ibid 

This section does not apply to a suit brought on failure of the object 
of a trust to recover the money remaining in the hands of the trustee, 
for the plaintiff s own benefit and not with the object of having such money 
applied towards the original purposes of the trust — Jasoda v Parmanand, 
16 All 256 

A suit brought to vindicate the rights of the plaintiffs as co trustees 
with the defendants and to protect their own interests, and not, except 
indirectly, the interests of the temple, cannot be regarded as falling within 
this section — Ranga v Baba 20 Mad 398 

A suit to remove the trustees of certain debuttur property, to establish 
the plaintiff a claim to be appointed trustee, and to recover property 
improperly dealt with by the defendant in breach of the trust is one for 
“the purpose of following the property m the hands of trustees ‘ and there- 
fore limitation does not run — Srttnaih v Radha Nath, 12 C L R 370 
A suit by the trustee to recover the property of a temple from an ex- 
trustee who has been dismissed by the temple committee, is within this 
section — Vtrasam t v Subba 6 Mad 54 , Subrahmama v Subba Naidu, 
25M L J 451 « 

A suit against trustees for the purpose of charging certain property 
with the trusts declared by the author of the trust in respect of that pro- 
perty. and for an account is a suit to follow property and as such is not 
barred by any lapse of time — Hutto Cocmaree v Tarant 8 Cal 766 

Where a testator s grand-daughter brought a suit as his heir and not 
under the will against the executors of the will for a declaration that she 
was absolutely entitled to the property of her grand father and for an 
account, it was held that the suit was not one for the purpose of following 
such property t n the hands of the executors cr trustees, and that as the plaintiff 
took no interest in the property under the will and the executors were not 
trustees for her and the property did not vest in them for any specific 
purpose in her far our, this section did not apply and she was only entitled 
to six years accounts — Ayeshabai v Ebrahim, 32 Bom 364 

A suit to prevent a specific endowment from being diverted from its 
legitimate object and to rc attach it to that object is within this section 
— Sathappayar v Pertasatnt, 14 Mad 1, Advocate General v Bat Pattjabai, 
18 Bom 351 

A suit against the manager of a Hindu temple for rccorcnng money 
misappropriated by him is under tlus section — Stlhu v Sulratttanya, it 
Mad 274. 

The present manager of a Mutt is entitled to sue the assigns ol his 
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predecessor in office on the ground that the assignment w as in violation 
of his trust, and such a suit falls within this section — Satkmama v Sata- 
lanabajt, iS Mad 266 Mahomed v Ganapati, 13 Mad 277; Jamal v. 
Murgaya, 10 Bom 34 

A suit for a declaration and possession of certain properties instituted 
by the plamtiS against his father whom his maternal grandfather had 
appointed trustee for the benefit of the plaintifi and of his mother (who 
died about 17 jears before suit) was not barred by limitation, as it came 
under this section— Setku v Krishna, 14 Mad 61 

A suit by the daiartcs of a temple for recovery of certain dues claimed 
by them as payable as remuneration in respect of their services in connec* 
bon with the temple is not a suit covered by this section The plaintiffs 
are no doubt entitled out of the proceeds of the property belonging to the 
temple, to certain payments in the nature of wages and remuneration, 
but they cannot be said to be bringing the suit for the purpose of following 
the trust property in the hands of the trustee — Sri Sri Baidyanath v. 
Har Datt, 5 Pat 149. 7 P L T 465, AIR 1926 Pat 205 

"Or the proceeds thereof” — It is not necessary that the suit should 
be to follow the original trust property only , for if the trust property 
has been tortiously disposed of by the trustee the cestui que trust may 
attach and follow the property that has been substituted in the place of 
the trust property, so long as the metamorphosis can be traced — Taylor 
v Plumtr, 3 M & S 574 

117A. Suit* under this section — Sec to of the old Act did not apply 
to a suit for account Where the object of a suit by a cestui que trust was 
not to follow trust property in the hands of the trustee, but only to have an 
account of the property or the proceeds, section 10 of the old Act did 
not apply and such a suit was governed by Art 120 — Saroda Prasad v. 
Brojo Nath, 5 Cal 910 . Shapurji v Bhihajt, 10 Bom 242 ; Barada v. 
Gajettdra, 13 C W N 557 But the present Act extends the application 
of this section to suits for accounts 

In England also, actions against express trustees claiming an account 
of the trust property cannot be barred by the Statute of Limitation — 
Rochefaucault v Bomstead, [.1897] 1 Ch 196 (208) , North America Co, 
v Watkins, [1904] 1 Ch 242 

This section applies only to a suit for an account of the property which 
actually came into the hands of the trustee. But where it is sought to 
render a trustee liable for property which but for bis wilful default or 
negligence would have come into his hands, the ordinary law of limitation 
applies, and it is not saved by this section — Tholastngam v Vedachelayy a, 
41 Mad 319. 

This section prevents the penod of limitation running, not only where 
the defendant had actually received moneyas trustee for which he ' 
accounted, but also where he held money in another capacity 
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ought to have held as trustee In such a case be cannot be heard to say 
that he held it in the other capacity and not in the capacity of a trustee 
and therefore in such a case section 10 will apply and prev ent him from 
relying upon the Limitation Act But a suit based on the failure of a 
trustee to reduce trust property into possession is barred under tlis Act 
notwithstanding sec 10 A trustee is not liable for the acts or defaults 
of his predecessors Trustees are relieved from indefnitc habihtj except 
in cases of fraud or fraudufent breach of trust or cases in respect of trust 
property or the proceeds thereof still retained by trustees or previously 
received by them and converted to their own use — Dorati cl it \ Adtkesa 
vein 1922 M W N 620 \ I R 1922 Mad 409 70 Ind Cas 87 

Xi8 Suits not within this secton — \ claim to vindicate the per 
sonal right of a trustee to the possession or management of an immoveable 
property against another person claiming such right m the same cliaracter 
is not governed by this section — Karttnshav Nation 7 Mad 417 Gratia 
Sambondha v handasamt lo Mad 375 Nilakandan v Padtnunabha 
14 Mad 153 Sankaran v Krishna 16 Mad 456 Nolle Pit] art v Rad! A 
Btnode 3 P L J 327 Ambalavana Pandora v Mtnahsh) 28 M L J 3r7 

Where trust property was sold as f he personal property of the trustee 
at an execution sale and the auction purchaser was in possession for 
more than 12 years a suit by the successor of the original trustee against 
the purchaser for recovery of the property docs not fall under this section 
but is barred by the 12 >cars rule — Subbaya Pandaran v Mol an triad. 
Muslapha 32 M L J 85 affirmed by the Privy Council in 46 Mad 751 

V suit not to enforce the trusts of a will but to liavc the disposition 
declared invalid is not a suit under this section— Hanot gnu v Robin 
Chand 8 Cal 788 (800) 

This section does not apply to a suit brought to set aside the trust spcci 
Tied in a trust deed — Cowasji v Rustomj 1 20 Bom 511 

11 ( 1 ) Suits instituted in British India on contracts 

Suits on foreign con entered into in a foreign country are 
tracts subject to the rules of limitation contained 

in this Act. 

( 2 ) No foreign rule of limitation shall be a defence to a suit 
instituted tn British India on a contract entered into in a foreign 
country, unless the rule lias extinguished the contract and the 
parties Mere domiciled in such country during the period pres 
cubed by such rule 

119 Principle — Sub-section (i) is a legislative enactment of the rule 
of international jurisprudence that all suits must bo brought within the 
period prescribed by the local law of the country where the suit u brought. 
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otherwise the suit will be hatred — Storys Conflict of Laws See 577, 
cited in Lalloobkoy v lluckmaboye 5 M I A 234 (at p 267) ' It is a rule 

of unit crsal (or almost universal) application that remedies as distinguished 
from rights are to be pursued according to the law of the place where the 
action is instituted which law is commonly called the lex fort And the 
reason of the rule is because Courts of law being instituted by every nation 
for its own convenience the nature of the remedies available therein and 
the times and modes of the proceedings therein are regulated by that 
nation s own views of what is just and proper or expedient and it is not 
obliged out of any comity to other countries to depart (in a matter of 
procedure) from its own notions of what is just or proper or expedient 
Vnd therefore where an action is brought in one country upon a contract 
made in another a plea of the statute existing in the place of the contract 
is not a good bar in the general case — Banning 3rd Ed n p 11 Huber 
v Steiner (1833) 2 Bing N C 202 Pardo \ Bingham (1870) L R 4 
Ch App 735 Horns v Quine (1870) L U 4 Q B 653 Alliance Bank 
oj Simla v Carey (1SS0) 5 C P D 429 Courts of law are maintained 
by every nation for its own convenience and benefit and the nature of 
the remedies and the time and manner of the proceedings arc regulated 
by its own views of justice and propriety and fashioned by its own wants 
and customs — Story 3 Conflict of Laois Sec 581 The rule which 
applies to the case of contracts made m one country and put in suit m the 
Courts of another country appears to be this that the interpretation of the 
contract must be governed by the faw of the country where the contract 
was made the mode of suing and the time within which the action is to be 
brought must be governed by the law of the country where the action is 
brought — ■ Trtmbey v Vigiter 1 Bing N S 151 While the Courts of 
almost all civ llized countries entertain causes of action which have originated 
in a foreign country and adjudicate upon them according to the law of the 
country in which they arose yet such Courts respectively proceed accord 
mg to the prescription of the country in which they exercise jurisdiction 
— Lalloobhoy v Ruekmaboyt, 5 M I A 234 (at p 266) In matters of . 
procedure all mankind are bound by the law of the forum — Lopes v Burs • 
lent 4 Moo P C 300 

Although this section speaks of suits on contract only yet the principle 
of this section applies to all suits and proceedings Thus the execution 
of decrees of Courts of Native States transferred to a Court of British India 
for execution is subject to the law of limitation which prevails in the latter 
Co ur t— Hukum v Gyanendar, 14 Cal 570 

X20 Sub section (2) —This sub section also follows the English law, 
according to which a foreign law of limitation is preferred to the lex fort 
on two conditions (1) that the foreign law extinguishes the right or the 
obligation itself and (2) that both the parties liav e resided in the country 
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where such law prevails for the whole of the prescribed time See Story's 
Conflict of Laws, sec 582 

It is immaterial whether the foreign law allow s a longer or a shorter 
period Provided that the foreign law does not extinguish the right under 
the contract, no e fleet can be given to such law — Huber v Steiner, a Bing 
N S 202 Where the remedy only is barred by the foreign law, a smt may 
be instituted in the Court of British India if it is not then barred according 
to the Indian law of limitation — Nallatami v Ponnusami, 2 Mad 400 , 
Narronjt v. Magtnram, 6 Bom 103 



PART III 

Computation of Period of Limitation 

12 (i) In computing the period of limitation prescribed 

Exclusion of time m for any suit, appeal or application the day 
legal proceedings from suc ji penod is to be reckoned 

shall be excluded. 

( 2 ) In computing the penod of limitation presenbed for an 
appeal an application for leave to appeal, and an application 
for a review of judgment the day on which the judgment com- 
plained of was pronounced, and the time requisite for obtaining 
a copy of the decree sentence, or order appealed from or sought 
to be reviewed, shall be excluded. 

(3) Where a decree is appealed from or sought to be reviewed, 
the time requisite for obtaining a copy of the judgment on which 
it is founded shall also be excluded 

{ 4 ) In computing the penod of limitation presenbed for an 
application to set aside an award the time requisite for obtaining 
a copy of the award shall be excluded 

The periods ot limitation presenbed m Schedule I are to be computed 
subject to the provisions contained in this section — Dhonessur v Ray 
Gooder, 2 Cal 336 (F B ) 

121 Sub section (x) — The meaning of the first paragraph is that 
the date of accrual of the cause of action should be excluded — Chuma 
v Ramaswamy 4 M H C R 409 Ganapati v Sitharama 10 Mad 292 
• The reason of the rule appears to be this namely the law does not as a 
rule regard the fraction of a day so much so that the date of the execution 
of a deed docs not mean the hour or the minute of the day when the deed 
was delivered, but means the whole day and similarly the day of the 
death of a testator is the day of the death and if it is necessary to rechon 
six months after the death, those six months will commence with the day 
next following the death — Banning 3rd Edn p 20 Lester v Garland, 
(180S) 15 Ves 248 Webb v Fatrntaner, (1838) 3 M S.NV 473 Chambers 
v Smth {1843) 12 M & W 2 In re Railway Sleepers Co (1883) 29 Cb 

D 204 ' 

In computing a calendar month or year, it is sufficient to go from one 
month or year to the corresponding day in the next, and to exclude from 
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computation the day from which the month or the year is calculated, 
so that two days o! the same number are not included — Deb Naratn v 
Iskan, 13C L R 153 

In a suit on a bond where a day is specified for payment, the period of 
limitation is to be computed from and exclusive of the day so specified, 
as being the day on which the right to sue accrued — Ram Churn v Ina, 
24 W R 463 

In case of a pro note, the date on which the pro note is executed will 
be excluded — Munsht Abdul v Tarachand, 6 B L R 292 

When a debt is acknowledged m writing, a new period of limitation 
runs under sec 19 from the date of the acknowledgment, and the day on 
which the acknowledgment was signed must be excluded in computing the 
new period of limitation, under subsection (1) of section iz — Jatttarayan 
v Vithoba, 6 N L J 281 AIR 1923 Nag 143 71 Ind Cas 556 

The day on which a minor attains his majority must be excluded Under 
this section — J Ugmohan v Luchmeshur, 10 Cal 748 (731) 

In calculating the penod of limitation for appeals and applications, 
the day on which the judgment was pronounced or order was made should 
be excluded — Debicharan v Mehdt Hussain, 1 P L J 485 (489) Gujar 
v Barve 2 Bom 673 See sub section (2) 

X22 'Time requisite for copy — The 'time requisite foi obtaining 
a copy docs not mean the time requisite by reason of the carelessness or 
negligence of the applicant That is, the delay caused by the negligence 
of the party in applying for a copy or in paying the money required for 
a copy cannot be excluded from computation — Pariah \ Bhola, 12 All 
79 In determining what is the ' time requisite” in subsection (2) of sec 
12 the conduct of the appellant must be considered, and no period can be 
regarded as requisite under the Act which need not have elapsed if the 
appellant had taken reasonable and proper steps to obtain a copy of the 
decree or order — Pramatha v Lee. 49 Cal 499 (P C ), 27 C W N 156, 
37 C L ] 86 Thus, where according to the rules of the High Court 
(original side) it is incumbent upon the appellant to make an application 
for the drawing up of the order appealed against and the party who wanted 
to prefer an appeal applied for a copy of the order, but did not put in a 
requisition for the order being drawn up, and it was the respondent who 
applied for the drawing up of the order, held that he has not taken reason* 
able and proper steps to obtain a copy of the order, and he is not entitled 
to a deduction of the penod from the date of the application for a copy of 
the order up to the date of obtaining the copy — Kamruddm v. M N 
Milter, 52 Cal 342, AIR 1925 Cal 735 But a party is not to lose his 
right of appeal by reason of the neglect or delay of the officials who issue 
copies or who are required to give notice when such copies are ready— 
Sheogobtnd v Ablakki. 12 All 105 

When the plaintiff allowed five days to expire after the decree was 
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k^aol before applying for a copy ami did not file his appeal, after so 
obtaining « cop) at the earliest opportunity possible but two dajs after, 
such a dcU) bung entirely unaccounted for was not held to be * tune 
requisite for obtaining a Copy of the decree —Ramey v Broughlo »i, io 
C al 652 

This ''Cition doc» not authonst. the deduction of time occupied in 
getting a trint/jfiaa of the decree Thu* where the decree of the first 
Court un drawn up in English but the appellant wanted and obtained 
a vernacular c»p> of the decree and tiled it along with the memorandum 
of a t »,» il m the Ijwcr Appellate Court it was held that the time spent 
■n ubt umng the icnucular copy could not be excluded in computing 
the period of limitation for the presentation of an appeal in as much as 
the practice of the lower Appellate Court required an English copy of the 
decree to be tiled with the memorandum and not a translation thereof— 
MukdiK'KwJ .{mu \ Chiragh 124 P L R 1917. 59 Ind Cas 617 Cut 
if there has been extreme delay in the office in furnishing the translation, 
such dcl*> maj be a ground for extending the time — Da} a haur v Atnfuo 
hour 145 P R 1833 

SutuUrly the tune occupied in obtaining a copy of the decree of tho 
Court of tirst instance cannot be excluded in computing the period of 
limitation for a second appeal since no such copy need be produced along 
with the memorandum of second appeal — Ptratht v Venkalramanayyan, 
4 Mad 4*9 (h R 1 bee Vote no 134 1 njra 

12 } Computation of time requisite for obtaining Copies — The question 
as to when the period requisite for taking copies should begin, that is, 
whether on the day the application for copy is made or on the day on 
which the folios and fees for the copy arc deposited is a matter to be de- 
termined by the practice of the Court — Nobtn v Brojtndra , 12 c L R 
541 The general practice is to count the period requisite for copies from 
the date of the application for the copy and not from the date of deposit 
of the folios Thus where a party applied for a copy of the decree on the 
15th October and the information as to the number of folios required was 
supplied on the 18th November and on the same day the party put in the 
folios, held that the tune requisite for obtaining the copy of the decree 
was to he counted from the 15th October — Kali Sankar v Baikanla, 7 
C \V N 109 Where an application for copies of judgment and decree 
wax sVuc’x oil tor nca-iepossttAxtawip papers and s subsequent application 
for restoration of the previous application was granted, the subsequent 
application was a continuation of the former one — Ramanuja v Afarayan® 
j 8 Mad 374 Dut delay in paying the fees after the estimate of the cost 
of copying has been communicated to the applicant counts against bun 
In such a case the time requisite will be counted from the date of deposit 
of tho fees Thus where the applicant who had applied for a copy of t 
decree cm the 15th Apnl had notice on the 16th of the amount of the 
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mate, but delayed until the 19th Apnl to pay into Court the money required 
for making the copies, held that these four days could not be deducted 
as time requisite for obtaining copies' — Parbalt v Bhola, iz All 79 (82) , 
Ram Asray v Shea Nandan t P L J 573, 35 Ind Cas 868 , Kavertbat 
v Chandrabhagabai, 4 C P L R 188 , Dcoht Lai v Ramatiand Lai, 5 
P L. J 701 (705) , Topandas v Manager, 5 S L R 47, 10 Ind Cas 210 
Under subsection (2) the day on "which the judgment is pronounced 
and the time requisite for obtaining copies are excluded from computation 
But where an application for copies is made on the same day the judgment 
is pronounced that day cannot be excluded twice, once as the day on 
which the judgment was pronounced, and the second time as one of the days 
requisite for obtaining copies In such a case, the day on which the judg- 
ment is pronounced is excluded first, and then the time requisite for obtain- 
ing copies has to be excluded — Ata Muhammad v Pit Khan, AIR 
1924 Lah 399 Salam Singh v Htra, 13 N L R 89 40 Ind Cas 425 
According to the practice of the Patna High Court, when several suits 
arc disposed of in one judgment m an appeal to the High Court only one 
copy of the judgment is required to be filed . but the time taken for obtain- 
ing a copy of the judgmeat will be deducted in computing tbe period of 
limitation for each of the several analogous appeals — Bibi Umalul v Ram 
Charan 1 P L T 562 58 Ind Cas 991 

The time requisite for obtaining a copy ends on the date when the 
copy is ready for delivery and not when the applicant chooses to apply 
for its delivery or actually takes delivery- — Gopal v Brojo Behary, 9 C 
L R 293 Parbalt v Bhola, iz AH 79, Kalt Sankar v Batkanta, 7 C 
W N 109 The day on which the copies were actually delivered cannot 
be excluded in favour of the appellant, in addition to the day on which 
the copies were made ready, in the absence of any special circumstances 
to justify such a course, because the appellant might have obtained those 
copies on the day on which they were ready if he had acted with due dill 
gence — Tolar am v Jafferkhan, to S L R 165 therefore the appellant 
was not entitled to reckon out the 3 days during which the copy of the lower 
Courts judgment lay undelivered — Nur Muhammad v Ram Das, 2919 
P L R 4 50 Ind Cas 760 

Where the appellant was instructed to attend Court on a particular 
day to ascertain whether the copies were ready or whether any further 
advance of copying fees was required, and the appellant did not so attend, 
and did not on that day take any particular steps towards obtaining the 
Copy, it was held that that day could not be deducted from the limitation 
penod as tune requisite for obtaining the copy Lackman v Kalya, 
12 N L R 66, 34 Ind Cas 458 

124 Court closed when copy ready —If the copying department 
of the Court is working during the vacation to make up arrears, under the 
special order of the District Judge, and the copy of the decree is ready 
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for deliver) oa one of these Jays anj notice is posted on the notice-board 
that the cop} is reads the appellant is not bound to take cognisance of 
this notice or to take Jeliv er> of the copy until the Court rc-opens after the 
vacation he is entitled to deduct the tunc up to the date of re-opemng 
of the Court— AAuh CkanJ \ Jlarmukh 34 All 41 S \ L j 1095 12 
InJ Cas 1S3 

But where by a Gazette notification arrangements were made for 
granting cop es during the vacation the copies must be taken delivery 
of dunng the vacation and the period between the date on wlich the 
Copies were read} for delivery during the vacation and the day of 
reopening of Court will not be deducted as time requisite for obtaining 
cop es— Ippalaswamt v \'aray anaswami 36 M L J 62 49 Ind Cas 
626 hadir Moktdeen v Syed Abubacktr 36 3.1 L J 122 50 Jnd 
Cas 518 

125 Copy sent by poit —Where a copy of the judgment and decree 

is applied for and sent by post in accordance with the rules for the supply 
of copies through the post the penod intervening between the completion 
and the despatch of the copies should be included in the time requisite for 
obtaining the copies — Krishna v Balia 8N L R 11 14 Ind Cas 403 
Pago. v Sodashto 8N L R 172 >7 Ind Cas 624 Raghu v Mandgia 
ml L R 139 2O Ind Cas 819 Alla Bukhtk v Mu net pal Committee 
27 P L R 18 92 Ind Cas 966 Ghulla Strtgh v Sohan Singh 3 Lah. 280 
AIR 1922 Lah atg Og Ind Cas 818 Iqbal Jehan v Mathura CO 
I* J 66 o 54 Ind Cas 83 c (Oudh) Even though the applicant could have 
got h s copies several days earlier by presenting himself at thf Cojrt Le 
does not forfeit his claim to indulgence because he arranged to hay* the 
cop es sent by post These days cannot be excluded from compu te ^ 
under sec 12 but they may be excluded in considering the queitioa of 
indulgence under sec 5 — Snpat v Hubdar 2 O W N 678 90 lad Cas 
115 A I R 1925 Oudh 643 See also Madan v Puran gt Ind Cat f) 
(Lah ) The applicant for copy of decree was not told when the c spy 
would be ready and after the copy was ready it was kept m the olQce 
for 15 days and afterwards Sent by post to the applicant who CM the a;>- 
peal on the very day he received the Copy Held that the outfit 

to be accepted — Madan v Puran z6 P L R 738 gi Jnj C41 6 A. J R, 
1926 Lah 84 

126 Separate applications for copies o! judgment tod decree.— 
Where a party applies for copies of judgment and of decre* at duftreat 
times the aggregate of the periods may be deducted ooicr rub-sectioa* 
{2} and (3 )—Selamban v Ramanadhan 33 Mad 236 VdtatyamnJ * 
Koolayanna 41 M L ] 273 AfainuUan and Co 14 v Cooper 43 

29* 25 Bom L. R. 1309 Timappa v Many ay a 48 ^ s6 yyjz- 

L R 362 A I R 1924 Bom 423 Jadunandan v /lawman, 4 P L 
619 77 Ind. Cas 701 Srnhvlu V Secretary o f State ljti \ 
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17 Ind Cas 393 The Punjab Chief Court once held that the mere fact 
that a party applied for copies of judgment and decree at diSerent times, 
did not entitle him to a deduction of both the periods An appellant 
could deduct only the time actually requisite for obtaining copies The 
question whether, when it was open to a party to apply for both copies 
of judgment and decree at once, he could apply first for one and then 
for the other and claim to exclude the two periods as both being requisite, 
was held to be a question of fact to be decided on the circumstances of the 
case, and not a question of law — Slier Singh v Pratt Raj, 100 P R 1918, 
4 5 Ind Cas 31 But in more recent cases, the Lahore High Court has 
held that the appellant is not bound to ask for both copies in the same ap- 
plication and he is entitled to apply for copies of the judgment and the 
decree at two different periods, and to deduct the time requisite for ob- 
taining a copy of the decree as well as the time requisite for obtaining a 
copy of the judgment under sub-sections (2) and (3) respectively — Ah 
Muhammad v Natku, 163 P R 1919,54 Ind Cas 879 1 Lah L J 106, 
Kanshi Ram v Karam Naram, 3 Lah L J 166 g 

Where some portions of these two periods overlap each other, the 
time overlapped should be excluded only once — Rajam Kanta v Kali 
Mohan, 21 C W N 217, 38 Ind Cas 66 Rangan v Md Ishaq, 47 All 
509 23 A L J 342 Raman Chetlx v Kadirvalu, 8 M L J 148 Macmillan 
and Co Ld v Cooper, 48 Bom 292, 25 Bom L R 1309, AIR 1924 
Bora 185 

Applications for copies of the judgment and the decree must be made 
before the expiry of the tune for filing an appeal Now, it is settled by 
authonties that the applications made at different times entitle the appellant 
to take advantage of the time occupied in obtaining copies of both judgment 
and decree Hence if the time requisite for obtaining a copy of the judg 
ment extends the time of limitation then the application made for ob- 
taining a copy of the decree after the time fixed by the law of limitation 
for filing an appeal but before the extension of time allowed by reason 
of time required for obtaining the copy of the judgment expires, will entitle 
the appellant to extension of time for obtaining the copy of the decree — 
Jadunandan v Hanuman, 4 P L T 619 77 Ind Cas 701, AIR 1924 
Pat 113 Ramzan v Md Ishaq, 47 AU 509, 23 A L J 342,87 Ind Cas 
484, A. I R 1925 All 436 Rajam Kanta v Kali Mohan, 21 C W N 
217 Selamban Chetty v Ramanaihan, 33 Mad 256, 21 M L J 152, 4 
Ind Cas 301 Dm Dayal v Rameshuiar, 18 O C 74, 2 O L J 159, 28 
Ind Cas 366 But the Nagpur Court has laid down an indexible rule that 
if the appellant applies first for a copy of the judgment and obtains it 
within the schedule period of hmitation prescribed for an appeal, and then 
applies for a copy of the decree after the expiry of that period, the time 
occupied for obtaining a copy of the decree shall not be excluded, in the 
absence of satisfactory explanation as to why he did make two separate 



Sec. 12] 


HIE INDIAN LIMITATION ACT 


95 


application* for copies — Pat as ram v Llkhan 7 N L R 67, 10 Ind Cas 
S66 

137 Kon-ugnmg of decree — II the decree appealed against is not 
signed until a date subsequent to the date of dein cry of judgment, the 
period between the date ol the judgment and the date of signing the decree 
shall not be excluded unless the appellant has applied for a copy of the 
decree before 1 1 tt signed and has been delayed by reason of the decree 
not hanng been signed — Pat bait \ likola 12 All 79 To pandas v Manager, 
jS L R 47 10 Ind Cas 210 hhudadad \ \tor\okkan 9 S L R 193 
The principle is that the time requisite for copy does not begin until an 
application for a copy has been made and the period during which the 
decree remained unsigned (1 / the period between the date of judgment 
and the date of signing the decree) cannot be excluded unless the applica- 
tion for a copy of the decree has been made before it is signed , therefore, 
where the appellant has nude no application for copies of judgment and 
decree until after the expir) of the period of limitation prescribed for 
filing the appeal he is not entitled to ask the Court to deduct the period 
between the date of the judgment and the date of signing the decree, because 
in such a case it can not be said that he was prevented from filing his appli- 
cation for copy by reason of the decree not being signed — Becht v Ashan- 
ullah 12 All 4G1 (F B) JyoUndra v Lodna Colliery Co Ld , 6 P L J 
350 (F B ) Hansh Chandra v Chandpur Co Ld , 39 Cal 766. 15 Ind 
Cas 59 It appears to me upon general principles that it would be 
defeating the object of limitation to allow the would be appellant to sleep 
o\er his right of appeal for moi e than the limitation penod and then by the 
accidental or unaxoidable delay in the decree being prepared, to claim 
extension of the penod of limitation for appealing from a decree for ob 
taming a copy of which he had not taken even the first step by filing an 
apphcation therefor The words requisite’ and obtaining' as they 

occur m the context seem to assume that some definite step ancillary 
to the obtaining is not only intended to be taken but has already been 
taken The word obtain' means according to Webster s Dictionary, 
to get hold of by effort to gain possession of to acquire’ If at the 
time when the application for copy is made the decree is not ready, he 
will of course be entitled to the allowance of the time during which the 
decree remained unsigned the reason being obvious that the act of ob- 
taining has already commenced and the delay m such a case could not 
be referred to any omission or neglect on his part But when be has 
made no application to obtain a copy, and the decree remains unsigned 
for a portion of or the whole penod of limitation, he cannot claim the bene- 
fit of a matter which in no sense and to no extent frustrated or retarded 
any endeavour on his part to obtain a copy of the decree, the endeavour 
itself not having yet commenced " — Btcht v Ahsanullah, 12 All 461 
(atp 471) F B. See also Pa} a Mahon mtd v Lai Bahcdur, u O L J, 
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444. 2 O W N 420 AIR 1925 Oudh 600 The Nagpur Court has 
recently laid down that the only periods that can be excluded under sub 
section (2) are the day on which the judgment is pronounced, and the 
time requisite for obtaining a copy of the decree No other period can be 
deducted eveu on the highest principles of equity, and therefore the time 
between the pronouncement of the judgment and the signing of the decree 
cannot be deducted — Dtndayal v Anopi, 22 N L R 60, A I R 1926 
Nag 349 

In an earlier Tull Bench case of the Calcutta High Court it was held 
that the time between the date of judgment and the date of signing the 
decree must be deducted from computation even though an application 
for a copy of the decree was made after it was signed — Dant Madhub v 
Matungmi, 13 Cal 104 (F B ) But this ruling, although given by a Full 
Bench ought not to be taken as authoritative, because at the time when it 
was pronounced a different practice prevailed in the Court, as to the dating 
of decrees (see this case explained in 39 Cal 766 at pp 769 772) , this case 
has therefore been distinguished m all the cases cited above In Ram 
Asray v Sheo Nandan, r P L J 573 a Full Bench of the Patna High 
Court blindly followed the ruling of 13 Cal 104 , but it should be noted that 
this Patna case has been likewise distinguished in two subsequent cases 
of the same High Court Jyotindra Nath v Lodna Colliery Co Ld , 6 
P L J 350 and Syed Mahomed Momuddtn v Mahomed Ishaq, 73 Ind 
Cas. 265 A I R 1923 Pat 529 

Where the judgment was pronounced on the 18th December and decree 
signed on the same day but the bill of costs was not signed till the iSth 
January, and the appellant had applied for a copy on the 14th January 
which was furnished, on the 24th January held that the period whtch 
should be deducted under sec iz is the period from 14th January to 24th 
January, but not the period between the 18th December and the 18th 
January, during which the bill of costs remained unsigned The decree 
in this case was signed on the 18th December, before the application for 
a copy was made and it was only the bill of costs which remained unsigned 
at the time of application The non signature of the bill of costs had no 
effect at all upon the appellant- — Yamajt v Antaji, 23 Bom 442 

128 Delay in preparation of decree — If a party has not applied 
in time for copies of judgment and decree he will not be excused on the 
ground that the decree was not in existence at the date of his application , 
for the decree relates back to the date of judgment and he must make 
application for a copy of the decree in reference to that date , and if he 
does not do so he will not be entitled to any allowance for delay in pre* 
paring the decree— Lakhoomal v Joomroomal, 1 S L R 71 

Where the intending appellant having applied for certified copies of the 
judgment and decree the copy of the judgment was delivered to him and 
at the same time an unused folio and the Court fee filed for the copy of 
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the decree were also returned because the decree had not been signed 
and the applicant had to make a fresh application for a copy of the decree 
after it had been signed held that the first application for a copy of the 
decree should be treated as pending all the tune, so that the applicant would 
be entitled to the deduction of the tune between the signing of the decree 
and the date when the copy of the decree was ready for delis cry — > 
Tara bah v Lola J ag.it o 15 C \V N 787 

Where some time is taken in getting the decree drafted because the 
extra Court fee is not paid and time is gum for its payment such time 
must be deducted provided that an application for copy was made before 
the preparation of the decree — Narajanasuamy v Knshnaswainy 25 
Ind Cas 67 

129 Closing of Court — Where the Court was closed for vacation 
on and from the day following that on which the judgment was pronounced 
and the appellant applied for a copy of the judgment on the next re opening 
day held that in the circumstances of the case the time during which the 
Court was closed should be excluded as it must be taken to be a part of 
the time requisite for obtaining a copy of the judgment — Samxnatha v 
V eitkalatubba 27 Mad 21 Sn Chandan v Uaroo Sheikh ijC L J 544 
ix Ind Cas 387 Abdul Ghaffar v Rasulunntssa 25 O C 71 68 Ind Cas 
250 A I R 1922 Oudh 39 Judgment was pronounced on the 27th 
September and the decree prepared and signed on the same date The 
anuual vacation began on the following day and the Court rc opened on 
the 1st November The appellant applied for copy of judgment on the 
3rd November and for copy of decree on the 13th and obtained both of 
them on the 2:st aid filed his appeal in the I ower Appellate Court on 
the 28th November It was held that since the day on w hich the judgment 
was pronounced must be deducted under sub section (2) and since the 
appellant could not have applied for copies during the \acatiou which 
immediately followed the date of judgment the whole of the time from the 
delivery of judgment to the rc opening of the Court was part of the time 
requisite for obtaining copies of judgment and decree and this must 
be so whether the appellant applied for copies on the v ery day on which 
the Court re opened or on some later date In fact the date on which the 
application for copies was made has no bearing on the question whether 
or not the period of the vacation should be deducted — Debt Charan v 
Mehdf Hussain [PL J 485 (490) 20 C W N 1303 35 Ind Cas 888 
following Samtnatha v Vcnhatasubba 27 Mad 21 It seems that the 
learned Judge in the Patna case went too far in applying the ruling of the 
Madras case In the Madras case the application for a copy was made 
the very day on which the Court rc opened so that the vacation and the 
time required for copy were continuous whereas in the Patna case the 
application was made two days later Therefore the remark that the 
date on which the application for copy was made has no bearing on the 

i 7 
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question whether or not the period of vacation should be deducted cannot 
be supported Moreover there is another point which was overlooked 
in the case vit that the application for copy was made at a time when the 
right o! appeal did not subsist it subsisted only up to the 1st November 
(the day of re opening of the Court) the period of limitation having expired 
dunng the vacation 

That the decision of the above Patna case is incorrect is evident from 
another case of the Madras High Court based on the same facts where it 
has been held that if the judgment was delivered on the last court day 
before the vacation and the appellant applied for copy several days after 
the re opening of the Court the days during which the Court was closed 
could not be deducted — Subramanyam v Narastmham 43 Mad 644 3^ 
M L J 465 56 Ind Cas 67 

Where a judgment is delivered on the day preceding the last working 
day before the Court s vacation for a month and an application for a 
copy is made on the very day on which the Court re opens after the vaca 
tion the appellant is entitled to the indulgence of having his application 
for copy being accepted as equivalent to an application made a month 
earlier He acts with due diligence aitd is entitled to have the time ex 
tended under the provisions of section 5 The principle is that it 13 un 
reasonable to cut down to 24 hours the time for a party to read and con 
sider a judgment delivered against him to come to a decision wl ether 
he would or would not appeal and file an application for copies of the 
judgment and decree If the law is stnctly applied the appellant would 
have to make his decision all in one day But it is unreasonable to expect 
him to get so much down in the time — Srtpat v Hubdar 2 O \V N 678 
AIR- 1925 Oudh 643 90 Ind Cas 115 

X30 Application for copy must be made while right of appeal sub- 
sists — If the penod for the presentation of an appeal exp res on a day 
on which the Court is closed and if the appellant applies for copies of the 
decree and judgment on the date of the re opening of the Court whilst 
his light Df appeal is still alive he is entitled to the benefit of this section 
and if his appeal be presented on the day he gets the copies (or even on the 
next day) it is not barred by limitation — Sxyadat un nitsa v Muhan mad 
19 AIL 342 Pandkarxnath v Sankar 25 Bom 586 Tuharam v Pandu 
tang 25 Bom 584 Sitoram v Ratnjt 2 Bom L R 221 Sammatha v 
Venhatasubba 27 Mad ai Kashtbai v Kannoo 11 N L R 104 29 
Ind Cas 833 , Mtgh Baran v Rama Das 89 Ind Cas 956 AIR 1926 
AIL nr 

But if the nght of appeal did not subsist on the date on which the 
application for copies was made te if the application for copies was made 
after the expiry of the penod of limitation no deduction of tune would 
be allowed— VenAamJRow v Venkalachela 28 Mad 452 New Ptecegoods 
Bazar Co v Jxvabhax 1 5 Bom L R 681, 20 Ind Cas 537 Ashxj v Ah 
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Buksh 1 oi 1 P W R 189 Curan \ Bmdrabatt 75 P R 1916 Ntbaran 
Chandra \ \farttn and Co 3’C L J 117 58 Ind Cas 408 An appellant 
who has not within the period ot limitation applied for a copy of the order 
appealed from and who has within that penod taken no steps whatever 
towards procuring such copy cannot be allowed after the penod of hmita 
tiou has run out to claim exclusion of time requisite for procunng such 
cop} — Pramatha \ Lee 23 C W N 553 affirmed on appeal to the Pnvy 
Council in 49 Cal 999 27 C W N 159 63 Ind Cas 900 AIR 1922 
P C 35 

If the judgment was delivered nearly 3 months before the closing of the 
District Court for \ acation and the application for copy was made on the 
re-opening day when the nght of appeal did not subsist the appellant 
was not entitled to a deduction of the holidays because he could have 
miJo the application before the Court closed — Venkata Row v Venkata 
Chela 28 Mad 452 Sundaramv Audi 1911 M W N 364 

131 Copy taken by another party — This section does not require 
that the application for copy must be made by the party himself— Rudra 
\ Raghuraj 23 Ind Cas -09 

When it appeared that the appellant applied within the prescribed 
penod for a copy of the decree appealed from but allowed the application 
to be dismissed for non payment of the copying charges and subsequently 
file! the appeal together with a copy of the decree which had been ob* 
tamed by a 10th r party it was held that the appellant was entitled to a de 
ductioa of the time taken m obtaining this latter copy There are n< 
grounds for importing into the section the restnction that the copy of th< 
decree must have been obtained on the application of the appellant himsell 
— Amtnuddtn v Pyart 43 Mad 633 38 M L J 340 56 Ind Cas 73 (dis 
'eating from Ramamurlht v Subramanta 12 M L J 385) The language 
of section 12 is very general It does not say by whom the copy is to be 
obtained The time requisite for obtaining copies of decree and judg 
ment should be excluded from computation of the penod of limitation 
and it 13 not necessary that the application for the copies should be made 
by the appellant or some duly authorised agent nor is it necessary tc 
show for what purpose the copies were obtained — Ram Ktshan v Kashi 
Bat 29 All 264 In this case the copy had been applied for by the clerl 
of the appellant s Vakil in his own name 

xj?2 Criminal Appeal — In computing the penod of limitation pres 
enbed for a criminal appeal the time taken in forwarding an application 
by the pnsoner for a copy of the judgment and in transmitting the same 
from the Court to the jail must be excluded — Empress v Ltngaya 9 
Mad 258 

But the time spent in obtaining a copy of the diary* orders in the case 
which were filed with the appeal, should not be excluded There is no 
provision of law in the Cr P Code nor any rule of the Court requiring to 
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deduct this pcnod — U Zagnya v. Emp , 3 Rang 220, 4 Bur L. J 44, 89 
Ind Cas 459 

132A. Miscellaneous appeal — Where a formal decree has been drawn 
up m a miscellaneous case under sec 47 C P Code, the time requisite for 
obtaining a copy of such a decree, which embodies the complete adjudica- 
tion in the case, is to be deducted under sec 12, Limitation Act — Mahtsh 
Kanta v Ckowdhury Ram Prasad, 1 P L T 33, 54 Ind Cas 630 

The plaintiff after having obtained a decree, applied under sec 476 
Cr P Code to prosecute the defendant for having made certain false state- 
ments in his written statement The Munsif rejected the application 
on 21st May 1924, and an appeal was filed m the Sessions Court under sec 
476B after more than 30 days allowed by Art 154 of the Limitation Act 
But the application of the plaintiff was treated as a separate miscellaneous 
civil case and a copy of the formal order was drawn up embodying the 
result of the judgment passed in the case, and the plaintiff had applied 
and obtained a copy of the formal order, according to the rules of the 
Court, before appealing to the sessions Court Held that the tune taken for 
obtaining the copy of the formal order should be deducted under sec 12 of 
the Limitation Act, and the appeal was within time — Daulat v Kanhaiya 
47 All 462 23 A L J 297. AIR 1925 AH jio 87 Ind Cas 417 

*33 Application for leave to appeal to Privy Council — Section 12 
of the Act of 1877 was restricted to an application for leave to appeal 
as a pauper and did not apply to an application for leave to appeal to 
His Majesty in Council , see Anderson v Pcnasami, 1 5 Mad 1G9 Moroba 
v Ghanasham, 19 Bom 301 , Shib Singh v Gandharb Singh, 28 All 391 
But the general language of section 12 of the present Act does cover such 
an application, and the time requisite for obtaining a copy of the decree 
of the High Court will be excluded from computation under subsection 
(2 ) — Ram Sarup v Jaswanl 38 All 82, 13 A L J 1114, 31 Ind Cas 906 
Abdulla v Administrator General, 42 Cal 35 18 C W N 1066 Eastern 
Mortgage and Agency Co v Puma, 39 Cal 510, 15 Ind Cas 497 

The time spent in obtaining a copy of the judgment also will be ex- 
cluded under sub section (3), because it is generally necessary that the judg- 
ment on which the decree of the High Court is based should be obtained 
in order that the parties may satisfy themselves by reference to it exactly 
what its terms are, and further because the rules of the High Court require 
a copy of the judgment to be filed with the application for leave to appeal 
to the Pnvy Council — Mahabir Prasad v Jamuna Singh, 1 Pat 429, 
3 P. L T. 289, A. I R 1922 Bat 253, 68 Ind Cas 88. Although subsection 
{3) does not in terms apply to an appbcation for leave to appeal, still the 
words 'when a decree is appealed from* may be interpreted to mean "when 
a decree is sought to be appealed from,” and then the words would apply 
to an appbcation for leave to appeal to the Pnvy Council , the time re- 
quisite for obtaining a copy of the judgment may therefore be excluded 



Sec 12 ] THE INDIAN LIMITATION ACT. lot 

In rt CoIIttior cf Ckmgleput 4S Mad 939. 49 SI L J 418. 90 Ind Cas. 
601, \ I R 192$ Mad 1241 But the Allahabad High Court and the 
Siad Court have laid down that since subsection (3) does not expressly 
speak of an application for lease to appeal but only of appeal and review 
of judgment the time spent in obtaining a copy of the judgment cannot 
be deducted in an application for leave to appeal to the Pnvy Council—* 
IVtlayati v Jhanda 1/af 24 A L J 349 \ I R 1926 All 286, Nur 
Mahomed \ Hassomal V I R 1925 Sind 60 7S Ind Cas 953 Moreover 
there is no practice in these Courts to require a copy of the judgment in 
such a case 

134 Time spent in taking unnecessary copies — In computing the 
period of limitation prescribed for an appeal under clause 10 of the Letters 
Pa'cnt from the decision of a single Judge the tune requisite for obtaining 
a cop> of the judgment appealed from cannot be deducted such copy not 
being required under the rules of the Court to be presented with the memo- 
randum of the appeal — Fatl Muhammad v Phut Kuar, 2 All 192 , Deokilal 
v Ran anand Lai 5 P L J 701 It is doubtful however, w hetber these 
cases can now stand as good law, in view of the amendment of sec 29, 
which now makes section 12 applicable to special and local laws , and the 
Letters Patent is undoubtedly classed under special laws 

In a second appeal, the time requisite for obtaining a copy of the detrtt 
of the Court of first instance cannot be deducted, such copy not being 
required to be filed along with the memorandum of second appeal — Piraths 
\ Venhataramanayyan 4 Mad 419 So also, the time occupied in ob- 
taining a copy of the judgment of the Court of first instance will not be 
deducted in computing the period of limitation for a second appeal, because 
it is not a judgment on which the appellate decree is founded within the 
meaning of sub section (3), and a copy of it unnecessary , even though 
the High Court makes a rule u ider which the memorandum of second 
appeal is required to bL accompanied by a copy of the judgment of the 
Court of first instance such a rule cannot have the effect of altering the 
penod of limitation prescribed by this Act Therefore inspite of the 
existence of such a rule the appellant before the High Court will not be 
entitled to deduct the period requisite for obtaining a copy of the first 
Court’s judgment — Narsmgh Sahas v Shea Prasad, 40 All 1 (F B)i, 
Marfan Gopal v Malania Rant, 68 Ind Cas 777 (Lab J , Chuharmat v. 
Btra Pam, 73 Ind Cas 919 (Lah ) This is also the view of the Rangoon 
High Court but that High Court is also of opinion that in certain excep 
tional cases the Court may in its discretion excuse the delay caused in 
obtaining the judgment of the Court of first instance— Mating Po Aung 
v U Dya, 3 Rang 3*°. 9« Ind Cas 910, AIR 1925 Rang 344. 

135 Application for review — Although it is not necessary that an 
application for review of judgment should be accompanied by a copy 
of the decree, order or judgment sought to be reviewed, still time is allow cd 
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lor obtaining such copy in order that the person interested in applying 
for review of judgment might inform himself accurately by a perusal of 
the copy of the decree or order or judgment as to what Us contents are 
so that he may not be compelled for fear of limitation to hurry into an 
application for review without having the full opportunity of considering 
the terms of the decree order or judgment — iVojid Ah v Nawal 17 All 
213 (F B J at p 216 Gangadkar v Shchharbashin* 20 C W N 967 35 
Ind Cas 348 CAoftahngant v Lakhmanati 38 M L J 224 55 Ind 
Cas 444 

1 35 A Application to set aside award — In respect of an application to 
set aside an award the time taken for obtaining a cop y of the award must 
be excluded from computation— Swa Chan& v Hurry Bux 46 Cal 721 
(727) G Aidant Jilani v Muhammad Hasan 12 M L J 77 

136 Appeal under special or local laws — Under sub section (2) 
(a) of section 29 as now amended the provisions of this section shall apply 
for the purpose of determining any period of limitation prescribed by any 
special or local law The following decisions are therefore no longer good 
law — Wall v Howard 18 All 2x5 Kutnara v Stthala 20 Mad 476 
Bhagwan, v Collector 79 P R 1904 Abu Backer v Secretary of State 
34 Mad 505 (r B ) Jugal Klskore v Gur Nat am 33 All 738 Duraisam 
V Meenakshi 10U L T 246 Stoaramayyu v Bhujanga 39 Mad 593 
hingayya v Chmna Narayana 41 Mad 169 (F B ) The ruling m Pro 
podt v Him 34 All 490 (F B ) wiU now stand as correct 

Under the present amendment therefore this section will apply to 
an application to the Collector to make a reference to the District Court 
under sec 18 of the Land Acquisition Act and the applicant will be allowed 
to deduct the period requisite for obtaining a copy of the Collector s award 
—Burforjce v Special Collector Rangoon 3 Bur L. J 26 A I R 1926 
Rang 135 

tyj Interference by H gh Court —What time is or is not requisite^ 
for obtaining a copy of the judgment etc is a question of fact to be deter 
mined by the Appeal Court and whether that fact be decided rightly or 
wrongly the decision caunot be interfered With in second appeal — Thana 
Mai v Nthah 6 P R 1894 Ran Samp v Zorawar 73 Ind Cas 447 
(Lab) Sher Singh v prem Raj 100 P R tgi8 48 Ind Cas 31 

13 In computing the period of limitation prescribed for 
Exclusion of time of any suit, the time during which the de 
fenda “ itaent from British 

and certain other India and from the territories beyond Bn 
tish India under the administration of the 
Government shall be excluded 

Tbu rectum is based on the English law according to which if the de 
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feadaat is beyond seas at the time of the nght of action accruing to the 
plaintiff, the tinrc or times appointed by the statute do not begin to run 
until the defendant returns from bc>ond seas Sec Banning on Limitation, 
3rd Edn , p 65 

138 Scope — This section applies only to defendants jm favour of 
plaint ffs so as to present limitation from running against the latter, and 
only in Tcspcct of the institution of a swif it is not applicable iw favour 
of a defendant who has been absent from British India and wants to set 
aside proceedings in execution — Ashan v Ganga 3 All 183 

This section has reference only to the absence of the dtfcndanl from 
the realm not to that of the plaintiff A plamtiS out of the realm may 
prosecute a suit b> his attorney but when the defendant is out of the realm 
it is very hard to fall upon the plaintiff to institute a suit which in most cases 
mu't be wholly withou* fruit — Domun v Shu*>ul Koolall 10 \V R. 253 

The plaiatiS s voluntary absence in a foreign country cannot bar the 
operation of limitation — Vcnkatasubba v Ginammal, 2 M H C R 113 
And this section is equally inapplicable even if the plaintiff s absence 
may be involuntary through transportation— Domun v Shubul, 10 W 
It 253 In England also the disability of the plaintiff arising from absence 
bey ond seas and the disability of imprisonment have been abolished by the 
Mercantile Law Amendment Act 1856 (ig A 20 Vic C 97), section 10 

139 Absent — The word absent includes a person who had never 
been present in British India Absence does not necessarily imply a 
pievious presence — Maharaja v Provincial Dank 72 P R 1891 Atul 
hnshtov Lyon 14 Cal 437 Poornav Sassoon 25 Cal 496 Even where 
the defendant pays occasional visits to Bntish India this section will apply 
— fanh 1 v Manohar Lai 2O P R 1897 

If the defendant actually returns to Bntish India the plaintiff s ig- 
norance of the fact of such return does not prevent the operation of limit- 
ation — Mahomed Musechooddccn v \Clarajene 2N \V P 173 

Strict proof of absence is necessary Where a plaintiff says that the 
defendant was out of Bntish India for a certain penod and that he is 
entitled to deduct this period all this should be specifically pleaded and 
the plaintiff would be required stnctly to prove the duration of the penod 
of the defendant s absence — Pcrtyanna v Arasu, 9 M L T. 317, g Ind 
Cas 5O8 

140 Defendant represented by agent — ft was he'd m ffamngfan v. 
Ganesh Roy. to Cal 440, that this section did not apply when the defen 
dant, though not residing in Bntish India, was to the knowledge of the 
plamtill represented by a duly constituted agent and mookhtar But 
that decision was doubted in Alul Knshto v Lyon , 14 Cal 437 and after- 
wards overruled by the Full Bench in Poorna Chunder v Sassoon, 35 Cal 
496 w which it lias been held that this section applies even where to the 
knowledge of the plaintiffs, the defendants (partners in a firm) are 
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the penod of their absence carrying on business in British India through 
an agent, who is empowered to institute and defend suits 

141 Several defendants — Absence of one — Under the English law 
where there are several defendants and one of them is beyond seas at the 
time of the nght of action accruing to the plaintiff the time docs not begin 
to run against the absent defendant until he returns but as against the 
defendants who are not beyond seas at the time of the right of action 
accruing to the plaintiff the time begins to run equally as if they were 
the persons solely liable to be sued as defendants bee Banning on Limita 
tion 3rd Edition p 66 In India also in a suit against partners where 
one of the partners is absent from India it has been held that the fact of 
hts absence does not entitle the plaintiff to deduct the time against all 
the defendants but against the particular absentee defendant only but 
the fact that he has allowed the suit to be barred against the other partners 
who are present in India during the absence of the absentee is not a ground 
for holding that the claim against the absentee is also barred by lvmi 
tation — Palamappa v Vecrappa 41 Mad 446 34 M L J 41 44 Ind 
Cas 466 

142 Absence after accrual of cause of action — It was held in Nairoiji 
V Mu° uram 6 Bom 103 that this section must be read subject to section 
9 that the absence of the defendant from British India was to be rega ded 
as the plaintiS s inability to sue within the meaning of sec 9 and there 
fore if the defendant s absence took place after the accrual of the cause of 
action the penod of limitation would not be suspended dunng such absence 
but would run continuously according to the provisions of that section 
But it has been pointed out in subsequent cases that the inability referred 
to in sec 9 must be a personal inability affecting the plaintiff himself 
and having reference to his condition state or position and not to the 
circumstances of the defendant consequently the absence of the defendant 
is not an inability within the meaning of see 9 and therefore that section 
would not apply to the case but the penod of limitation would be suspended 
during the defendant s absence Section 9 should not control see 13 
and the penod of defendants absence would be deducted from compu 
tation no matter whether such absence took place before or after the 
accrual of the cause of action — Hanmanlram v Bowles 8 Bom 561 
Beake v Davis 4 All 530 Janhi v Manoharlal 26 P R 1897 In all 
these cases the Judges have dissented from 6 Bom 103 In another Bombay 
case also it has been held that the absence of the defendant from Bntish 
India does not amount to an inability to sue within the meaning of sec 9 
— -Jivraj v Babaji 29 Bom 68 (70) 

143 Territory under administration of Government — A place 
outside Bnti h India {eg Basra) which is merely m military occupation 
by an army despatched by the Government of India is not a territory 
under the administration of the Government of India within the meaning 
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of Uus section, but is a foreign temtory under military occupation, the 
object of which is much more restricted than that of an administration. 
Therefore the period during which the defendant was staying in Basra 
should be excluded under this section as the defendant was 'absent from 
British India and from the territories outside British India under the ad' 
ministration of the Goa eminent ' — l akhrullak v Rannarup, 45 Ml 18, 
20 A L J ;ao OS Ind Cas 978, \ I It 1913 Ml 64 

14 ( 1 ) In computing the penod of limitation prescribed 

_ , , , .lor any suit, the time dunng which the 

exclusion of time of J 

proceeding bona fide plaintiff has been prosecuting with due 
junsd'icuon w,thout diligence another civil proceeding, whether 
in a Court of first instance or in a Court 
of appeal, against the defendant, shall be excluded, where the 
proceeding u founded upon the same cause of action and is 
prosecuted in good faith in a Court which, from defect of 
jurisdiction or other cause of a like nature, is unable to en- 
tertain it 

( 2 ) In computing the penod of limitation presenbed for any 
application, the time dunng winch the applicant has been prose- 
cuting with due diligence another civil proceeding, whether m 
a Court of first instance or in a Court of appeal, against the 
same party for the same relief shall be excluded, where such 
proceeding is prosecuted in good faith in a Court which, from 
defect of junsdiction, or other cause of a like nature, is unable to 
entertain it 

Explanation I — In excluding the time dunng which a former 
suit or application was pending, the day on which that suit 
or application was instituted or made, and the day on which 
the proceedings therein ended, shall both be counted. 

Explanation II . — For the purposes of this section, a plaintiff 
or an applicant resisting an appeal shall be deemed to be pro- 
secuting a proceeding. 

Explanation ///.—For the purposes of this section, misjoinder 
of parties or of causes of action shall be deemed to be a cause of 
like nature with defect of jurisdiction 

144 Scope — This section is not applicable for the purpose of com* 
putatiou of time for appeal f — AiJh 1 v Matangim, 23 Cal 32$ , Bent > 
BcrhamdtQ. 19 C W N 473 But its reasonable principle may be 
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I aucI the circumstances contemplated in this section may and ordinarily 
would constitute a sufficient cause within the meaning oi section 5 lot 
not presenting an appeal in tune — Balwant v Gumatn, 5 All 591 , Ra»s- 
juvan v Chandmat, 10 AH 587 (596) , Katun Baksh v Danlat Ram, 
183 P It 1SS8 Kumuduft v Kamalakant 33 C L J 106 Thus, the 
bona fide prosecution of a proceeding in a wrong Court has been regarded 
as a proper ground or a sufficient cause’ within the meaning of section 5 
for extends 3 tie tun«* for 1 IjiR the appeal— / Tkahuta 1 v Humid - 

italft, 2i C W A 594 ao Also, on the analog., of section 1 4, the tune spent 
in a suit wrongly filed for getting an order set aside might propeiiy be 
deducted in computing tin- period of limitation for subsequently filing an 
appeal from such order — Sitaram v Ntmba , 12 Com 320 See Notes 
50 and 51 under sec 5 

In two recent Allahabad cases ( Gadre v Bnjnandan, 21 A L ] 203, 
43 All 332 and Ram Rrj v l/mraji, 93 Ind Cas 292, AIR 1926 All 
$451 lt has been held (without any reason being assigned for it) that this 
section does not apply to applications This decision is mcorTect, as sub 
section (2) does apply to applications 

t4g. Plaintiff — A plaintiff can claim the benefit of this section ouly 
where the previous proceedings had been brought by himself or by some 
person through whom he derives title to sue — Barodakanl v Soohmoy, 
t W R 29 If the forme' proceedings had been instituted by a wrong 
plaintiff, on deduction can be made Thus, where the manager of the 
plaintiff brought a suit in fits own name for the value of trees cut down 
Uy the defendant on the plaintiQs ground and the suit was dismissed 
as he had no cause of action, the plaintiff himself in bunging a subsequent 
suit could not deduct the time occupied in the previous suit — Rajendta 
v Bulaky 7 Cal 367 Where the plaintiff and another person had brought 
the previous suit In one capacity, and the plaintuf alone bi ought the present 
suit m another capacity, no deduction of time spent in the previous Suit 
Can be made — Roosem v Asha Btbt, 1 Rang 402, A 1 R 1924 Rang 
J23 (see this case fully cited in Note 130 below) Where the plaintiff 
in the second suit was not prosecuting the first suit and was not associated 
with the plaintiffs of the first suit, no deduction of tune can be made— 
Niranka v Alai Krishna, 48 C \V. N 1009, AIR 1913 Cal 67. 

145. Prosecuting a proceeding — It is not necessary that the plaintiff 
must have been prosecuting the previous proceeding as a plaintiff He 
is entitled to a deduction of the penod of pendency of a former suit in 
which ho as defendant was urging the same claim as he afterwards prefers' 
as plaintiff-- Jugutendcr v Dm Dayal, 1 W R 310 Similarly, the plain* 
tiff is entitled to deduct the period dunng which he as respondent has 
been opposing 4 previous appeal brought against hun by the present 
defendant — Lakhan Chander y Mauhtesudan, 35 Cal. 209 (See Ex- 
planation 2) So also, a plaintiff who m a previous proceeding had been 
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opposing an application for insolvency will be saul to have been prosecuting 
a proceeding, and the time spent m such proceeding will be excluded — 12 
Bur L T 83 The decrccholder making an appbcation for execution is 
entitled to deduct the time occupied by him in resisting a previous suit 
brought by the judgment-debtor for stay of execution of the decree— 
\aoxIchand \ Antchand 18 Bom 734 But in a recent Bombay case it 
has been held that merely defending a suit does not amount to prosecuting 
a proceeding Explanation 2 speaks of resisting an appeal and does not 
speak of resisting a suit— Sam ScA/nr \ Shnappa, Bom L R 863, 
\ I R 1024 Bom 39 The Lahore High Court held on an application 
to file an award beyond the period of limitation prescribed by \rticle 178, 
that under the circumstances of the case the applicant w ould not be entitled 
to deduct the time spent by him as defendant in setting up the award in 
bar of a prior suit instituted by the plaintiff — .V«i»» hhan v Alain Khan , 
89 P R <919 

147 Another civil proceeding — It includes a proceeding by way of 
appeal or revision Thus, in a suit to set aside an order, the plaintiff is 
entitled to a deduction of the time during which he had been prosecuting 
an appeal or revision against the order— Seth Mulchand v Seth Samir , 
1882 AWN 59 A revision to the High Court is a civil proceeding 
in a Court of appeal within the meaning of tins section — Venk alarangayya 
v War ala 17 Ind Cas 439 The period spent in prosecuting a suit in 
a wrong Court and an appeal from the decision therein should be excluded 
in computing the penod of limitation for a subsequent suit brought in the 
proper Court — Hart Prasad v Sourendra Mohan 1 Pat 506. Raj Knshta 
v liter Chunder 6 W R 308 

In order to decide whether a proceeding should properly be termed 
4 civil proceeding 111 a Court it is necessary lu each case to examine the 
precise nature of the proceeding and the constitution of the authority 
before whom such proceeding is taken — Laxinan v Iieshav, 43 Bom, 
201, 20 Bom L R 918 

A proceeding before a settlement officer for mutation of names in 
the revenue records is not a civil proceeding in a Court within the meaning 
of this section — Muhammad Subkanullah v Secretary of State, 26 All 382, 
Even if the proceeding be considered to be a civil proceeding, still as it 
was not before a Court but before a purely executive officer, it did not fall 
under this section — -Ibid A civil proceeding before a Revenue Court 
(as distinguished from a Revenue officer ) falls under this section Thus, 
where a suit was brought in the Revenue Court for arrears of reut but 
it was dismissed as the case did not fall under the Bengal Act VIII of 
1869 held that in a subsequent suit in the civil Court on the same cause 
ol action the plaintiff was entitled to deduct the time occupied by the 
suit m the Revenue Court — Govindo v ilanson, 15 B L R 56 See also 
Yusuf Ahv Abbas Alt, 26 P L R 27, 84 lud Cas 733 But see Govinda 
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v Santa 83 P R 1914 26 Ind Cas 441 So also where the plaintiff 
tried to get an invalid certificate granted under section 8 of the Bengal 
Act VII of 1880 set asido by the Revenue Court, which however had no 
jurisdiction to grant "him relief it was held that the time spent in the 
Revenue Court should he deducted in computing the time for a subsequent 
suit — Gi rijanath v Ram Nay am 20 Cal 264 following Ram Logan v 
Bhawani 14 Cal 9 An application under sec 28 29 or 42 of the Bengal 
Land Registration Act is not a civil proceeding and the Land Registration 
Collector is not a Court-— -Ramjet v Rax Dishen Dutt 7 P L T 61 
90 Ind Cas 244 AIR 192b Pat 194 

An application to a Collector to take action under Sec xiA of the 
Bombay llcteditary Offices Act is not a civil proceeding in a Court and 
the time taken up in such proceeding cannot be excluded under this sec 
tion — Lax man Gantsh v Keshav Govtnd 43 Bom 201 20 Bom L R 
918 48 Ind Cas 467 

Proceeding before Conciliator — The money due on a bond became pay 
able on 31st May 19 10 the plaintiff applied to the Conciliator for a ccrti 
ficate on the 28th March 1913 but before he could obtain it Government 
abolished the conciliation sjstem with effect from 30th May 1913 The 
plaintiff filed the suit on the 30th Juno 1913 aud claimed to exclude the 
time between 28th March and 30th May 1913 from the period of limitation 
It was held tfcat though the plaintiff was not enti led to deduct the time 
cla med he was entitled to a reasonable extension of 'irae on the principle 
that where the law creates a limitation and the patty is disable l to con 
form to that limitation without any default on his Dart and he has no 
remedy over the fa v mil or iinanly excuse him — Salyabhamtbax v Govtnd 
3S Bom 653 16 Bom L It 447 •’5 In 1 Cas 06 But where the con 
dilation system was abolished after the plaintiff obtained the certificate 
and before the institution of the suit the plaintiff was entitled to deduct 
the penod between his application to the conciliator and the grant of the 
certificate — Rupchand v Mttkunda 38 Bom 656 25 Ind Cas 67 

148 Court — The Court only refers to a Court in British India 
and does not include a foreign Court, such as a Court in a Native State 
The time spent in proceedings before such a Court cannot be deducted 
— Chanmalappa v Abdul I Vahab, 35 Bom 139 la Bom L R 977, 8 Ind 
Cas 645 Parry v Appasamt 2 Mad 407 Raj anna v Narayan A I 
R 1923 Nag 321 

The settlement officer the Commissioner and the Board of Revenue 
are not Courts but executive officers of Government — Muhammad Sub 
hanullah v Secretary of Stale 26 At/ 382 

Under the rules framed by the Bombay High Court the Collector 19 
not a Court for the purpose of setting aside a sale under section 311 C P 
Code (188 ) and the period during which proceedings were pending before 
him cannot be deducted— Narayan v Rasulhhan 23 Bom 531 Tt pan 
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Ja \ Rantjt gnda 44 Bom 50 (54) 22 Bom L R 35, 54 Ind 
C-is 0-0 

A Cot lhatir acting aider sections to it 11B of the Deccan Agn- 
taltinst- Relief Act is acting purely as an administratis e officer and 
not as 1 Court — / ihbm Gauefh v htshav Goimd 43 Bom 201 (205) 

V Toleetir appointed un Icr the Deccan Agriculturists' Relief Act, 
\\ II of iS-q is not a Court The time occupied by proceedings before 
him canot be excluded in computing the time for proceedings m the 
regular Court — Manohir v Gebupa 6 Bom 3J 

In C P the Deputy Commissio ter is not invested with power to dispose 
of objections under O it r 58, C P Code or to dispose of applications 
under O 21 r loo He is not a Court in connection with those objections 
and app'ications and the lime spent in proceedings taken before him 
cannot be deducted — Bandappa v Shankar, AIR 1924 Nag 309 

149 Against the defendant ‘ —The defendant must be the same 
m both the proceedings This section excludes the time taken in proceed- 
ing bona fide in Court without jurisdiction against the particular defendant 
—Ram Pher \ Ajudkta 12 O L J 66, A I R 1925 Oudh 369 Where 
there are several defendants in the second suit, and the former suit was 
instituted against only one of them no exclusion of time will be allowed 
— Wilmaihub v Knshlodoss jW R 281 But where the first suit was 
br light against two defendants and the second against only one of them, 
th case may come under this section Thus where the plaintiff as pajee 
of an order drawn by the defendant at Ahmedabad where he resided, 
which was dishonoured on presentation by the drawee filed a suit in Surat 
against the drawer and drawee (who resided in Surat and against whom 
the plaintiff had no cause of action) and permission having been refused 
by the High Court to try the case against the drawer at Surat, the plaintiff 
withdrew the plaint and filed a suit against the drawer alone at Ahmedabad, 
it was held that he was entitled to deduct the time occupied by the former 
suit — Seth Kahandas V Dahiabkai, 3 Bom 182 

The plaintiff who had purchased a patni at a sale under the Patm Regu- 
lation m 1908 and had paid rent to the Zeminder in 1910, instituted a 
suit in 1916 against the Zemmder, after the patni sale was set aside in 
1912, for recovery of, the amount paid as rent, and claimed to deduct the 
penod which was occupied by a proceeding for assessment of mesne profits 
as between taiase.lt and Ate. c.r\g\nit pitaidar cm Abe baas at Abe decree 
for cancellation of the sale Held that the plaintiff was not entitled to a 
deduction of the penod, because the proceedings for assessment of mesne 
profits were between himself and the onginal patmdar, whereas the 
present suit was between himself and the Zemmder — Janaki Nathv Btjoy 
Chand M aha lab, 26 C W N 271, 60 Ind Cas 698 

Where a plaintiff bnngs two suits against two different branches of 
the same family to recover a share of the property in the possession 1 
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each and the suits are dismissed as improperly framed he cannot be al 
lowed any deduction for the time occupied in these suits when he sub 
seqnently brings a consolidated suit against both branches of the family — 
Joitaram v Bat Ganga 8 B H C R 228 

No deduction will be allowed for time spent m litigating against a 
wrong party — Munna Jhunna v Laljee 1 W R 121 Kawasjee v Bur 
jorjee 10 B H C R 224 

Where the previous suit was brought against a certain person and 
the second suit was brought against another who den\ed his liability 
to be sued from the defendant in the first suit a deduction of time will 
be allowed because the defendants in both suits are virtually the same 
according to the definition in section 2 {4) — Hart Prasad v Souretidta, 
1 Pat 506 (521) 3PLT709 AIR 1922 Pat 450 

*50 Same cause of action — The essential point to be considered 
is that the previous proceeding was founded upon the same cause of ac 
tion which is the foundation of the subsequent suit — Bund v Deo N and an 
17C L J 596 20 Ind Cas 513 Where the first suit and the second w ere 
not substantially based on the same cause of action this section would not 
apply — Mangku v Kandhax 8 All 475 Thus where a suit was originally 
brought by the landlord in the Revenue Court to eject the defendants as 
tenants a subsequent suit by him m the Civil Court treating the defend 
ants as trespassers would not be saved from limitation bj the operation 
of this section because the cause of action in both the suits is not the 
same — Dondoo v Sheo Haratn 36 Ind Cas 770 (Oudh) A partnership 
existed between H M and B After the death of B in 1913 his wife A 
and his son C sued in 1914 as administratrix and administrator for dis 
solution of partnership and for accounts The allegations of the two 
plaintiffs were that the partnership had not been determined by the death 
of B as the two other partners took C into the partnership in his father s 
place The Court held in 1917 that the partnership had terminated on the 
death of B and directed that accounts should be taken the claim to an 
account for a longer penod was therefore dismissed Meanwhile C had 
died in 1916 Then A brought the present suit as administratrix to the 
estate of her son and asked for a declaration that C was entitled to the 
same share m the business as his father had from the date of the father s 
death in 1913 up to 29th March 1916 when C died This suit was instituted 
in December 1919 but the plaintiff claimed that she was entitled to a 
deduction of the time during which the previous suit was pending because 
limitation was suspended while that litigation was taking place Held 
that the present suit was barred and that plaintiff was not entitled to a 
deduction of the penod because the pnor suit was in a different capacity 
and on a different cause of action The parties to the first suit were not the 
same parties as those in the second suit the cause of action in the first 
case was the claim to one estate and the cause of action in the second ease 
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wa* the claim to mother estate and the proceedings in the first suit were 
not mfractuous on the ground of defect of juns iction or any other cause 
of l»Vc nature — Ilojsetn v dsha flili i Rang 402 6 Ind Cas 639 A 1 

R !<>*» Rang 123 

\ plaintiff who wronglv sues a tenant in ejectment and loses his case 
cannot have the benefit of the time spent in that suit when he afterwards 
sj s for ret I which accrued due while the first suit was pending— Hurro 
Pert had v Gopal Chunder 9 Cal zss (P C ). So also a proceeding under 
sec 46 of the Bengal Tenancy \ct for assessment of fair and equitable 
rent 13 not a suit based on the same cause of action as a suit for recovery of 
rent at the old rate from the rai\at — Poet Canning Co v Achhruddi 43 
C L J 43 91 Ind Cas 37 A I R 19 6 Cal 693 But where the plaintiff 
sued for land and mesne profits and the claim for mesne profits was dismiss 
ed on the ground that a separate suit should be brought on it held in a 
second suit brought for the mesne profits that the plaintiff would get a de 
duction of the time occupied in the first suit as the cause of action m tho 
two suits was the same — Hurro Chunder v Shoorodhonee 9 W R 
402 (F B) 

Where the obligation sued upon previously was 3 several one and 
»n the second suit it is joint the two suits cannot be said to be based upon 
the same cause of action — Wonts v Chtnnasawnty 7 M If C R 242 

V plaintiff cannot be said to sue on the same cause of action when 
he bnn s a suit for possession of a land first under a proprietary right and 
failing on that under a mere leasehold right — Par abut v C dap ally 2 M 
H C U 26G 

The plaintiff had originally applied to the Court to enforce an award 
The Court holding that the award was too inadequate to be capable of 
execution remitted the award to the arbitrators for reconsideration and 
they amended it accordingly subsequently the plaintiff brought a regular 
suit on the amended award The District Judge rejected the suit as barred 
by limitation Held that the plaintiff was entitled to a deduction of time 
under sec 14 The cause of action must be held to be the same in the pre* 
vious and subsequent suits as m both cases the ground on which the plain- 
tiff came into Court was the alleged settlement of the disputes between 
him and the defendants by an award made by the arbitrators who were 
the same m both cases and the substantive award was the same in both — • 
Ntadar Mai v Shankar Das 67 P R 1889 

Where a decree holder who had attached in 1913 a book debt due in 
1911 to his judgment debtor sold it in auction and purchased it himself in 
February 19:5 and sued in March 191 5 to recover it from the defendant who 
pleaded the bar of limitation held that the suit w as barred The time of 
pendency of the attachment proceedings would not be deducted under this 
section as those proceedings were not based on the same cause of action as 
the suit to recover the debt — Ratigaswanty v Than gar elu, 42 Mad 637 
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The time occupied by a trustee dt son tort in defending a suit brought 
by the lawful trustee for the recovery of the trust estate cannot be deducted 
in favour of the trustee dt son tort in a subsequent suit brought by him 
for the recovery of the ont-of pocket expenses incurred by him for the 
management of the trust estate, because the causes of action in the two 
suits are not the same the trustee de son tort having made no counter-claim 
as regards those moneys in the previous suit — Abkan Sahib v Soran Btbt, 
38 Mad 260 

A proceeding in a Revenue Court for mutation of names and an appli- 
cation for filing an award of arbitrators in respect of title of the parties 
are two different proceedings founded on separate causes of action, and the 
time spent in the former proceeding cannot be excluded in computing 
the period of limitation for the latter proceeding — Ram Ugrah v Achraj 
Nath 38 All 85(91) 

X<>t Good faith and due diligence —It has been held in Ramjtman 
v. Chand Mai, 10 All 587 (598) that this section contemplates only those 
cases where the party had been misled into litigating in a wrong Court 
through bona fide mistake of fact as distinguished from ignorance of law 
But in a later Full Bench case of the same High Court (Bnj Mohun v 
Mannu 19 All 348) it has been laid down that a bona fide mistake of law 
may be a sufficient foundation for the grant of indulgence under this 
section The Patna High Court holds that proceedings coming under 
section 14 must be such as are recognised by law as legal in their initiation, 
though a party has earned the proceedings to the w rong Court But a party 
who is proceeding in ignorance of law cannot be said to proceed with due 
diligence or »n good faith Thus, where the first proceeding was one which 
was not recognised by law, no deduction of time spent on such proceeding 
can be made — Sheo Dhan v Gufiteswar, 78 Ind Cas 482, A I R 1924 
Pat 716 

Ignorance of law or the ill advice of a pleader does not necessarily 
or prima facie establish a want of good faith Therefore where a plaintiff 
instituted a suit m a wrong Court engaged a pleader and took, the usual 
steps which a litigant is compelled to adopt, it was held that although 
it was a stupid though not unaccountable blunder, still as it was made 
bona fide the plaintiff was entitled to deduct the time under this section — 
Raw Rai]t v Pralhaddas, 20 Bom 133 But the fact that a litigant acted 
on the advice of a pleader will not tntitJe him to get the benefit of the 
provisions of this section, if the error made is so patent that it could have 
been avoided with the exercise of due care — Raw Sahu v Imdad, 22 O 
C 39, 5* Ind CaS 590 A litigant who takes action without going to 
the trouble and expense of taking legal advice cannot be said to have 
exercised due diligence and must take the consequences if he makes mis- 
take. A litigant who consults a legal practitioner of inferior standing and 
little cxpcnencc is in no better position. But when the advice is that of a 
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pleader of the Bar and is given after due deliberation and is followed, the 
Court cannot simplv because the advice was utterly wrong, hold that tho 
litigant has not exercised due care and diligence — Tutkur Alt v Sahib 
Xur 254 P L R 1013 20 Ind Cas 3 

Where the law pves no jurisdiction to a Court or officer in a certain 
matter there can be no bona fide mistake as to its or his jurisdiction in 
relation to that matter and the time spent in a proceeding before such 
Court cannot be deducted Thus under the rules of the Bombay Govern- 
ment a Collector executing a decree has no jurisdiction to set aside a sale 
made In him and a part) who makes an application to him to set aside 
a sale cannot be allowed to deduct the time spent in so doing in computing 
the period of limitation for a subsequent application to the proper Civil 
Court — Varatauv Rasulkhan 23 Bom 531 

A proceeding for execution of a decree taken erroneously but bona fide 
and with due ddigcnce before a Court which had no jurisdiction but which 
the decree holder believed to have jurisdiction is a bona fide one within 
the meaning of this section and the time occupied in such proceeding 
will be deducted — Jahar v Iiamint. 28 Cal 238 Hiralal v Badndas, 2 
All 792 (PC) See also Ptndit v Jamna Das. 26 Bom L R 470, A 
I R 1913 Bom 113, 85 Ind Cas 778 

Where a plaint was returned by the Sub-Judge to be filed in the Mun- 
sifs Court on the ground that the suit had been overvalued, and there 
was nothing to show want of bona fides in the plaintiff, the time spent m the 
Sub Judge s Court w as deducted — Obhoy v Kntartha, 7 Cal 284, Brtj Mohan 
v Manna Bill 19 All 348 (I* B) Similarly where a plaint was returned 
by the Court on the ground that the plaintiff had under valued his claim, 
and there was nothing to show that the undervaluation was deliberate, 
reckless or mala fide it was held that the time taken up in the wrong Court 
should be excluded — Ramdayal v Sara) it, 17 O C 210 , Seshamina v. Shan- 
kar, 12 Mad 1 Rah at nil a v Ibadtdla, iS Ind Cas 92, Bhawant v Indus- 
trial Bank 1919 P \V R 4 Chan di v Jankiram, 1 B L R S N. 12. 
Where a suit was rightly valued and was presented to the proper Court, 
but the Court mistakingly believing the suit to be undervalued returned 
the plamt, and then the plaintiff was driven from Court to Court for a period 
of 6 months, after which he could file his suit again in the nght Court, 
held that he should be given the benefit of this section, as there was no want 
of good faith or diligence on his part, and he ought not to suffer owing to 
the mistake of the Court — Raghubar, v Kanhaiya, 12 O L J. 297, 2 
O. W N 383, AIK 1925 Oudh 493 

A claim cannot be said to be not bona fide when two Courts concur in 
decreeing the claim, although the final Court of appeal holds the decree 
to be erroneous Therefore the time occupied in the previous suit in which 
that claim was preferred, from the date of institution of the suit up to the 
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date of the decree in second appeal, should he deducted — Dmanath V Jadu 
Nath, 39C W N 202, A I R 1925 Cal 456 

A certain document (Collector 3 certificate under sec 6 of the Pensions 
Act) which was necessarv to give the Court jurisdiction in a case was 
not produced, and the defendant did not object to its absence until the 
case was almost finished the Court then threw off the case for vt ant of the 
certificate In a subsequent suit brought by the plaintiff it was held 
that the non production of the document in the previous suit did not 
constitute such want of diligence on the plaintiff s part as to disentitle 
him to the deduction of time allowed by this section The case was one 
of error committed in good faith and not one of want of due diligence — 
Putali Meheti v Tulja 3 Bom 223 

A suit was brought in the Presidency Court of Small Causes against 
defendants not resident within the local limits of its jurisdiction, with 
the leave of the Registrar of the Court, who exercised the powers of the 
Court Suddenly it was ruled by the High Court that tlx© leave of the 
Registrar was not the leave of the Court The plaintiff s suit was thej-e 
upon rejected by the Small Cau e Court Subsequently he instituted 
a fresh suit after obtaining the leave of the Court, and claimed to deduct 
the penod occupied by the first suit It was held that he was so entitled 
The fact that he instituted the first suit with the lea\c of the Registrar 
instead of with the leave of the Court did not amount to an> negligence 
or want of bona fides on his part because up till then the Registrar had been 
for many years exercising the powers of the Court to grant such leave 
under a Rule passed by the High Court The former suit was therefore 
prosecuted m good faith and with due diligence within the meaning of 
this section— Subbarau v Yagana, 19 Mad 90 

A plaint was filed m the High Court with leave under Clause 12 of the 
Charter such leave having been obtained from the Registrar Subsequent!} 
in another case it was decided that the leave of th’ Registrar was bad in 
law Thereupon the Court rejected the plaint and oidered it to be returned 
to the plaintiff who afterwards brought a fresh suit ort the same cause 
of action Held that section 14 should be applied in calculating the period 
for the second suit — llamdeo V Gonesh 35 Cal 924 

In execution of a decree a sum in excess was realised from the defendant 
He filed a suit to recover back the amount but it was dismissed on the 
ground that no suit could he, and the proper rented > was to file an applt 
cation under section 47, C P Code Thereupon he made an application 
to obtain refund of the money recovered in excess Held that in computing 
the penod of limitation for the application the time taken up m prosecuting 
the suit ought to be deducted, as the suit was brought with due diligence 
under a bona fide mistake — Ganpatrao v Anandrao, 44 Bom 97 

When m proceedings in execution of a decree for rateable distnbution 
payment was wrongly made to the defendant, and the plaintiff instead of 
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prosecuting a smt filed a revision petition in the High Court against the 
order of wrongful distribution held that the revision petition was not pro 
vreuted in good faith because no revision petition could lie while there was 
another remedv b\ wav of suit and he was not entitled in a subsequent 
suit under section “3 ( ) of the C P Code to deduct the time take” by 
the revision petition— Dat/nath \ Ramadosz 34 Mad 62 

Where an appellant should have known that the High Court and not 
the District Court had jurisdiction to hear an appeal and \ct persisted 
in appealing to the District Court i eld that there was no good iaith on bis 
part and therefore the Court refused to excuse the delay when he after 
wards filed his appeal in the High Court— Daudbhat v Bninalat •’S Bom 
*35 

The plaintiff filed a suit for damages for malicious prosecution against 
a Magistrate The defendant pleaded want of notice unlcr section 80 
C P Code The plaintiff went to tnal on this issue and his suit was 
dismissed Thereafter the plaintiff gave the required notice and again 
brought a suit and claimed to deduct the time spent in the previous suit 
Held that in view of the well known and oil standing procedure requiring 
previous notice and the clear Words of section 80 C P Code the plaintiff 
could not be said to have acted in good faith in the previous suit and 
was therefore not entitled to exemption under this section — 1 faiighanmnl 
v Fernandez, 5 S L R 181 

A plaintiff cannot be said to ha'e prosecuted a suit with due diligence 
when owing to his own negligence or default the Suit is so framed that 
the Court cannot try it as for instance where the plaintiff omitted to 
set out certain boundaries of the land in the plaint —Chunder v Bissessurec 
0 W R 184 (r B ) or where the plaintiff neglected to register a compul 
sonlj registrable certificate and to produce the same in Court — Bat Jumna 
V Bai lchha 10 Bom G04 

The plaintiff brought a suit in a wrong Court on 20 5 * 9*3 and that 
Court ordered the return of the plaint to the proper Court But the plain 
tiff refused to take it back and in J914 filed a revision against the order 
to the High Court which was dismissed on March 16 1915 On June 13 
1913 the plaintiff having applied for return of the plaint it was returned 
to him on June 30 and he filed it on the same day in the proper Court 
Held that the plaintiff was not entitled to a deduction of the time between 
May ro 1913 and June 30 1915 in as much as he could not be deemed 
to have been prosecuting the case with due diligence in view of the fact 
that he waited for three months after the dismissal of the revision before he 
applied for the return of the plaint — Hameda v Fatima 16 A L ] 429 
45 Ind Cas 991 

A plaint was rejected on the ground of limitation as the plaintiff omitted 
to set out certain payments of interest by the defendants which payments 
if so set out would have saved the Suit from being barred by limitation 
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Thereupon the plaintiff brought a fresh suit setting out all those payments 
It was held that the period during which the first suit was pending in the 
Court was not to be deducted m computing the penod of limitation for the 
second suit, as the omission of the plaintiff to set out the facts of payment 
amounted to a want o{ due diligence on his part in conducting the first 
suit — Nobtn v Rajomoy *, xi Cal 264 

Where each of two plaintiffs came into Court originally to sue separately 
in respect of a contract which ga\ e them a joint but not a several right, 
and this error was pointed out to them and they were given every oppor- 
tunity of rectifying it but they elected to proceed with their suits as then 
framed, and by the time that those suits were dismissed, the penod of 
limitation for a fresh suit had expired, it was held that in these circum- 
stance* the plaintiff did not exhibit that degree of diligence which would 
entitle them to the benefit of this section— Kahi v Mthru, 41 P K 1916 
15# Defect of jurisdiction — The words "defect of junsdi chon" mean 
a defeat of jurisdiction peculiar to the Court jn which the proceedings were 
taken and do not cover such mistakes as the presentation and prosecution 
of an appeal which did not lie in any Court — Moh Singh v Maghau, 22 
P R 1912 244 V t R igli, 11 Ind Cas 880 

An application for execution to the Court which passed the decree, 
lor the transfer ol the decree to another Court, was dismissed on the ground 
of limitation besides other grounds It was held that in computing the 
penod of limitation for a subsequent application to the same Court for 
attachment of the judgment-debtor s property, the time between the filing 
of the previous application and it* dismissal could not be deducted under 
this section because the previous application was dismissed on grounds 
other than defect of jurisdiction, and also because the relief sought in the 
second application was not the same as that sought m the first — Theer- 
thaswamtgal v Vmkatarama, 33 M L J 682 Where a person miscon- 
ceived lus remedy and instead of proceeding by way of an application to 
set aside an execution sale, brought a suit which was eventually dismissed, 
the brae taken in prosecuting the suit (and an appeal therefrom) cannot 
bo deducted under this s cction in computing the period of limitation for 
an appheabon, because the failure of the applicant in the prosecution of 
bis claim by suit cannot be attributed to anything connected with the 
jurisdiction of the Court— Ganpatht v A nshuamachart, 43 M L J 184, 
70 Ind Cas 743, AIR 1922 Mad 417, Murugesa V Jataram, 23 
Mad fin. 

Where the Court in which the wrong proceeding was instituted had 
jurisdiction, but erroneously held that it had no junsdicbon to grant ibe 
relief claimed, the time spent in the Court may be deducted under this 
seebon — Abdulla v hahmpurath, 33 M L J 463, 43 Ind Cas G. 

On the 2 nd September 1887 the plaintiff filed a, suit in the District 
Munsif s Court to recover his share of the profits under a partnerslup agree* 
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meat with the defendant In his evidence, the plaintiff stated that there 
had been a «ctllement of accounts between himself and the defendant. 
The suit w as thereupon dismissed as bang cogm/ablc by the Court of Small 
Causes and the plaint was returned on the 1st March 1889 On the 27th 
March the plaint n as filed in the Court of Small Causes It was held that 
the period from 2nd September 1887 to 1st March 1889 * e , the period 
of pendency of the first suit in the District Munstf’s Court should be deduc- 
ted under this section — SamtnadMa v Samban. 16 Mad 274 
W here a suit w as instituted in the Presidency Small Cause Court against 
defendants not resident witiun the jurisdiction, with the leave of the Regis- 
trar, and it was subsequently ruled that the Court and not the Registrar 
was empowered to give such leave, and the suit having been dismissed, 
a si m ilar suit was then instituted, the leave of the Judge having been first 
obtained, it was held that this section applied and the plaintiff was enti- 
tled to deduct the time during which the first suit was pending, as the 
Court had no jurisdiction to entertain that suit until its leave was obtained 
for proceeding against defendants not resident within the Court’s juris- 
diction — Subbarau v Yagana, 19 Mad 90 See also Rantdeo v Cones! i, 
35 Cal 924 cited at p 114 ante 

An application was made before a subordinate Court for execution 
of a decree passed by itself, but that Court after executing the decree 
in part transferred it to the Presidency Small Cause Court which proceeded 
to execute it Af terw ards it was discovered that the transfer of the decree 
w as a mistake as the amount exceeded Rs 2000, and the decree was returned 
to the subordinate Court A fresh application for execution was thereafter 
made. Held that the time during which the decree was 111 the Presidency 
Small Cause Court should be deducted in computing the period of limita- 
tion for the second application — Barrow v J averchand, 19 Mad 67 

S obtained a mortgage decree against P m March 1887, in the Hajipore 
Munsiff s Court On the 9th September he applied for execution and on 
7 th November 188 7 the mortgaged property was sold by the Hajipore Court 
On appeal the High Court set aside the sale on the 2nd September 1890 
on the ground that the Hajipore Court had no jurisdiction On the 6th 
September 1890 S applied to the Hajipore Court to transfer the decree 
to the Muzaffarpur Court, and on the 19th December 1890, S applied for 
execution to the Muzaffarpur Court Held that the decreeholder was en- 
titled to a deduction of all the time occupied in executing the decree in the 
Hajipore Court, from gth September 1887 1 ° t * 10 and September 1890, if 
not to the 6th September 1890 — RajbuUubh v Joy Kishen, zo CaX 29 
Where a defendant is found after the issue of summons in a suit to 
have been dead before the filing of the plaint the Court has no jurisdic- 
tion to decide the suit against him, and the plaintiff may have a deduc- 
tion of the tune occupied in that suit when he subsequently sues the de- 
fendant's representatives — Mohun Cbunder v Atom Gazcc, 12 W R. 4 3 
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Where a plaintiff, relying upon the defendant's representation as to 
the latter s place of residence, brought his suit in a Court which had no 
jurisdiction, the time of the pendency of the suit in such Court was held 
to be properly excluded — Dance Madhab v Btpro Dass, 1 5 W R 69 

The plaintiff was allowed under this section to deduct the period dunng 
which he was bona fide seeking redress from the Revenue Court which had 
no junsdiction to deal with the questions raised by him — Gujanath v 
Rani Naratn 20 Cal 264 

\ suit for recovery of price of bricks was brought in the Munsifi s Court 
which passed an ex parte decree , the ex parte decree was set aside and 
the suit was reheard The Court then being of opinion that the suit was 
cognizable by the Small Cause Court, returned the plaint for representa 
tion to that Court It was held that the plaintiff was entitled to the 
benefit of this section — Fordv Meyer, 15 A L J 573 40 Ind Cas 447 
Xj 3 . Ca-si of a like nature — Misjoinder of cause of action was 
held to be a Cause of like nature with want of jurisdiction — Deo Prasad 
v Perlab, io Cal 86, followed in Muthk Kef ait v Sheo Pershad, 23 Cal 
821 Mathura Sing v Bhawant, 22 \ll 248 {F B), Venhatt v Murugappa, 
20 Mad 48 (h B ) V enhalaratnam v Ramaraju, 24 Mad 361 , Narastntma 
v Muttayaii, 13 Mad 431 The contrary rulings in Ram Sabhag v Bobin, 
2 Ml 622, India Publishers v Aldridge, 35 Cal 728 and Tutha Sami 
v Sheshagin, 17 Mad 2y9 arc no longer good law in view of Explanation 
111 added to this section 

Misjoinder of parties must also be deemed to be a cause of like nature 
with defect of jurisdiction See Explanation III, and ’Mathura Singh 
v Bhadjam, 22 Ml 248 (T B) The cases of Jemav Ahmed, 12 All 207, 
India Publishers v Aldridge, 35 Cal 728, Iinshnaji v Vithal, 12 Bom 
623, m which the contrary view was held must be deemed as overruled by 
Explanation III 

The word misjoinder in Explanation HI includes nonjoinder I or 
tile purposes of this section there is no distinction between misjoinder 
and non joinder They are only variations of tlic same defect, there- 
fore, where one of several dccreeliolders applied to execute the decree with- 
out impleading the other dccrccholdcrs as parties, and the application was 
dismissed, whereupon a subsequent application for execution was proper- 
ly presented, held that the time occupied in prosecuting the earlier appli- 
cation 111 good faith should be deducted under this scctiou —Seth Ibrahim 
V bum of Uhulitin Husain, 15 S L It 12 

\ misconception of the plaintiff as to the Court 111 which lie ought to 
sue coupled with Uie action of the Court in which he instituted the suit 
on such misconception, in admitting the suit, was held, under the social 
circumstances of the case, to be a cause similar to defect of jurisdiction— 
Seth hahandas v Dahiabha Eiw 182 bee tins case cited in Note 
ipj ante 
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The words or other cause refer to cases where the action of tho 
Court is presented b> causes not arising from laches on the part c* 
the pUinliff-tue*»ro« v \.«*<70 17" « 260 The w ords mean seme 
unavoidable circumstance o'er which no one has a ny control or Some- 
thing incidental to the Court itscl! and unconnected with the default or 
negligence of the plaintiff — Chuuder Mad hob v Dtssessufce 6 W K 184 , 
lla,a of Fandhol* v Sa>dar C » day at 34 P « Therefore the plain 

ufl was held not entitled to deduct the time during which she was engaged 
in 1 rosocutmg the first suit which was dismissed owing to the non production 
of a certificate due to her own laches— Rai Jumna v Dai Ictiha 10 Boro 
oo< nor can the plaintiff claim e>em P Uon w hen his first suit was dismissed 
on account of failure to give notice under sec So C P Code — Manghaumdl 
\ t-eraandef 5 S L R i8> 

This section applies where the previous proceeding was dismissed on ac 
count of the Court s defect of jurisdiction or some cause of hW nature; 
that »s on some such technical ground It does not apply where the P re 
vious proceeding was dismissed after adjudication on 1 is ,,e,Us—lssune 
mm id v Parb til) i W ft 13 ifdha Chandra v MataUgim 23 Cal 325 
(3 7) Bandhu v A «/» Prasanna 7t Ind Cas 279 (Cal) Therefore 

in calculating the penod oi limitation prescribed for a suit brought by the 
adopted son to set aside an alienation made by his adoptive mother tho 
penod of pendency of suits brought by or against him to prove or disprove 
the validity of his adoption will not be deducted because such suits were 
properly brought and adjuJgcd on their merits— Ktshcu v Muddun 5 
\V It 31 \n objector's claim having been disallowed be brought a 
regular suit to establish his right and to have the sale stayed The attached 
property was however sold pending this suit which was subsequently 
dismissed on its merits He then brought another suit for declaration 
that the property (which was still in his possession) was his and was not 
affected by the sale it was held that in calculating limitation for the second 
suit no deduction could be made for the time consumed in the first suit— 
Iiaghunath v Soon 00, 22 \V R J&2 

Where the previous suit was dismissed not on any technical ground 
of misjoinder of parties or of causes of action but on the ground that having 
regard to the frame of the suit no cause 0/ action had been established against 
the defendants held that this section would not apply and the time taken 
up by the previous suit would not be deducted— be nmensal Dank v Alla 
voodee 1, 2} Mad 3S3 

Plaintiff at first instituted a suit in 1893 for possession and mesne 
profits from 1889 to 1893 (the date of suit) as well as from 1893 to the 
date of recovery of possession The suit was decreed in January 1893 
but the mesne profits were awarded only up to 1893 (the date of suit) 
the decree being silent as to the mesne profits from 1893 to 1893 Plaintiff 
thereupon instituted m April 1898 a second suit for mesne profits fro 
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1S93 to January 1895 Held that the suit was barred , the time of penden- 
cy of the previous suit would not be deducted, because it <?ould not be 
said that the former Court was unable to entertain the former suit from 
defect of jurisdiction or other cause of like nature In fact the Court 
did entertain the former suit and there was no defect of jurisdiction which 
prevented the Court from awarding the mesne profits claimed, but it did not 
decree the mesne profits either through inadvertence or because the claim 
was not specially pressed — Hays v Padmanand 32 Cal 118 

Plaintifi s suing by mistake on a foreign judgment, which was a nullity, 
cannot be held to be a cause of like nature with defect of jurisdiction — 
Raja of Fandkol* v *> ardar Gurdayal, 34 P K 1898 

Where, relying upon a decision of the High Court, a deereeholder insti- 
tuted proceedings in the Insolvency Court, and then by a subsequent Tull 
Bench Decision of the High Court it was declared that those proceedings 
must be taken in the Revenue Court and not m the Insol venev Court, 
whereupon the deereeholder applied to the Revenue Court, held that the 
time during which the proceedings were pending in the Insolvency Court 
would be deducted— Pdrtu't v Raja Shtam Rikh, 44 AH 296 (300), 
20 V L J 147 6G Ind Cas .214 

Res judicata does not constitute a "cause of like nature’ withm the 
meaning of this section Thus, a decree holder made an application for 
execution of his decree on the 6th October 1915 which was dismissed for 
default Thereupon the judgment debtor who also held a decree against 
the deereeholder applied for execution of his decree against him, and the 
decree holder made an application on the 15th November 1916 for being 
allowed to set off Ins decree against the decree of the judgment-debtor, 
but the decree holders application was disallowed ou the 23rd May 1918 
on the ground of res judica'a Subsequently the deereeholder made an 
application for execution of his decree and claimed to deduct the time bet- 
ween the 15th November 1916 and 23rd May 1918 Held that though 
the decree holder was prosecuting his application for set off with due 
diligence and in good faith against the same party, yet as his application 
was dismissed on the ground of res judicata, which is not equivalent to 
want of jurisdiction or other cause of like nature, he was not entitled to 
get the deduction claimed by him — Draja Copal v Tara Chand, 6 P L J 
593 

An application for execution of a dccrco was dismissed because the 
rebel asked for was not in conformity with the decree, the legitimate pra) er 
for the execution of the decree being joined with a prayer which the Court 
was not competent to grant Held that the lime occupied In this appli- 
cation should be deducted in calculating the period for a subsequent appli- 
cation, as the former application was dismissed for a cause of a nature 
similar to defect of jurisdiction— Kcshore Mai v Jagduh Naraiu, 3 pat 
42, 75 Itld. Cas 312, A. I, K. 1924 Pat 471 
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1 14 Withdrawal ol previous suit This sect on applies only to 
cases where the previous suit was dtsmssed by the Court itself because it 
was unatle to entertain it it docs not applj where the previous suit was 
vnluntank abandoned or uilkdraxit b> the plaintiff When the previous 
suit had been Vermin ated not b> am action of the Court but by the act 
of the ptaintiT he cannot claim the benefit of this section — druna halan 
\ Latah nan 31 'lad 136 I ar tjlal v So icswar 29 Bom 219 Ubettdra 
\ fnni hanta o Ind Cas 05 hnshnajt v 1 tlhai 12 Bom 6 5 Bat 
Ji mna \ Bat lehka 10 Bom Goj PtrjaJe v Pirtade 6 Bom 68r 

US Dedu-tion of time —Where a plaint which had been presented 
to the wrong Conrt on the last daj of the period of limitation was sub 
sequenth returned b\ the Court for presentation within a week to the 
proper Court and then the plaint was filed in the proper Court within 
a week it was held that the suit whci so presented was barrel by Iimi 
tation as onh the time during which the suit was pending in the wrong 
Court should be excluded and the fact that the Court had given a weeks 
time should not be taken into account — Uandas v Sard 17 C W \ 515 
18 Ind Cas 121 The principle is that a Court in returning a plaint to a 
plaintiff 111 a suit in which it had no ]uns hction had no authority to a fix a 
time within which the plaint was to be presented to a Court having juns 
diction and if it docs so that fact will not in any way affect the time to 
be allowed to the plaintiff — Gaurt Xatgiah v Piadatala Vcnhalappa 5 
MUCH 407 

. So also w here a plaint w as returned to be re presented to another Court 
and no steps were taken for 10 days thereafter by which time the suit was 
barred held that the delay could not be excused— Fa eh Maham nad v 
Raja 26 P L It 442 S/ieo \aratn v Rati Prasad BNLJ76AIR 
1923 Nag 241 

Closug of wrong Co trl —The last day for filing a suit was 14th June 
1908 But as the Court in which the suit was sought to be filed was closed 
from 14th June to 5th July the suit was fie 1 on 6th July 1908 On 17th 
February 1909 the Court found that it had no jurisdiction and returned 
the plaint to the plaintiff for presentation to the proper Court The 
plaintiff presented it to the proper Court on the next Court-day 1 e 19th 
February 1309 It was held that under see 14 the plaintiff was entitled 
to the deduction of time between 6th July 1908 and 17th February 1909 
t e the time dunng which the suit was actua ly prosec , ed in the wrong 
Court but not to a deduction of the period between 14th June and 5th 
July 1908 dunng which the wrong Court was closed held further that 
the plaintiff could not invoke the aid of section 4 for deducting the latter 

penod as the word Court in that section does not include a wrong Court— 

Wtra Wohtdcen v Nallaper tmal 36 Mad 131 Sleshagtrtv Vajra Vela 
yudan 36 Mad 482 Govtiulasant v S»t t Pudayacht 43 M L J 5,9 6g 
Ind Cas 724 Uaktttdv Ramraj 14 A L J.310 Contra— Vasvanappa v 
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Knshnadas, 45 Bom 443, where it was held (dissenting from 36 Mad 131) 
that the period during which the wrong Court was closed should also bo 
deducted 

The time taken in obtaining certified copies of the judgment or order 
for the mistaken institution of the appeal which ultimately proved rafruc* 
tuous, should also be deducted from calculation, because the plaintiff 
is said to have been prosecuting a civil proceeding during the period he was 
taking the preparatory steps for the filing of the appeal by way of applying 
for copies of judgment and decree — Lakskmtrtun \ Sonalan, 1 5 C. L J 160 

156. Suspension of right of action — Two cut of thre a broth rs were 
dispossessed of their shares in certain properties by the third brother One 
of the brothers who were dispossessed brought a suit for the recovery of hts 
share as against the other two brothers as defendants One of the defen- 
dants supported tho plaintiff and set up bis own right to one third share 
in the property An issue was raised between the co-defendants as to 
whether the defendant who supported the plaintiff was entitled to a certain 
share The Court passed a decree not only in favour of the plaintiff but also 
declared that the defendant had one third share On appeal the decree 
of the trial Court was set aside so far as the defendant was concerned He 
then filed a suit for the recovery of bis share It was held that he was 
[entitled to deduct the period from the date of the decree of tho first Court 
to tho date when that decree was set aside on appeal, » c , the period during 
which there was the judgment of the lower Court m his favour in the prc 
vious suit that a Court should relieve parties against injustice occasioned 
by its acts and oversights that where the plaintiff could not have sued for 
sonic relief which had been decreed to him by mistake, his right of action 
should be considered as suspended , and that the time during which his 
right was suspended should be deducted, although it was doubtful whether 
this section covered the case or not — Lakhan v 1 ladhtt, 35 Cal 400, affirmed 
by the Privy council in Nrtlyamoni v Lakhan, 43 Cal 660, 10 C W N 
5-a, 33 Iild Cas 452 See also Note ioz under sec 9 

The plaintiff purchased a paint at a sale uuder the Patni Regulation 
in May 1908 The patmdar instituted a suit for cancellation of the sale 
which was decreed in May ujtj In the inverval, on the 14th October 1910 
the plaintiff had paid rent to the defendant to prevent further sale tinder 
U10 Regulation The plaintiff now brought a suit in 1916 for recovery 
of the mouc) paid by him to the Zemindar as rent, and claimed to deduct 
the time which was occupied b> a proceeding for assessment of mesne 
profits as between himself and tlie original patmdar on the basis of the 
deciec fur cancellation of the sale Held that the paintuf was not entitled 
tu a deduction of the period There was not since the 14th October 1910 
any period of tune during which the ngbt of the plaintiff to institute the 
j resent suit was suspended by reason of circumstances over which he 
had no control, so as to entitle him to invoke the aid of the rule recognised 
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In the judicial loninnttfc in 7 M I \ 324 12 M I V 314 atu l 43 Cal* 
6**>, and to deduct tlic period — Janaki \ nlh v Bejov Chmd Mahatab, 
16 C. W N 271 tx> Ind <. is 1*98, 33 t I J 3G6 1 or other cases, in 
which the principle of the susi'cnsion of cause of action has been discussed, 
s« Niunfej % liMilnskna 28 c \\ \ 1009 \ l H 19x5 Cal 67, 
Dina Ndl* \ Jadu Nat* 2o< W N .02 \ I K 1925 Cal 456, and the 
eases cited in Note 102 under sec <1 

157 Explanation I — Termination 0/ proceedings — Wheie a plant 
is ordered to tie returned f<*r pn sentatiou tu the proper Court but is actually 
rctumul three dais later the suit in the wrong Court is said to terminate 
on the da\ on which the plaint is actualli returned and not on the day on 
which it is ordered to be ri turned The reason is that a party cannot 
alwais get back his plaint on the same dav on which it is ordered to be 
returned and as long a» the plain titf has exercised ordinary diligence in 
pursuing his claim there is no reason why the period up to the day when 
he ket* twek his plaint should not be deducted — Xagindas v Magaiitul, 
40 Bom .11 <*4 Ind Ca* 100 \ I It 192. Bom 100, Bastanappa v 
htuhnadas 4, Bom 443 Mvheiidra \ A a infix, 17 C W N 1043, 20 Ind. 
Cas 183 

\ suit to set aside an order was filed in the munsilf s Court on the 
-7th 'September 1882 which he dismissed as being bc>ond his jurisdiction 
Ou appeal the District Judge held that the Munsilf had jurisdiction, and 
ordered him to trj the ease On further appeal, the High Court set aside 
the order ol the District Judge on 17th \ugust 1883 and directed him 
to ascertain the value of the land in dispute 1 1 the suit and pass a fresh 
older \ftir that inquiry was held the Judge passed an order on 30th 
October 1883 confirming the original order of the Munsilf Ihc plaintiff 
thereupon filed a second suit on 8th August 1884 Held that the plaint ifl 
was entitled to be allowed the whole of the tune occupied in the first suit 
up to the date of the final order of the District Judge {30th October 1883) , 
the order of the High Court did not terminate the prior suit , that order 
directed the Judge to ascertain the market value of the land and to pass 
a fresh order , and the suit terminated only when the District Judge passed 
a fresh order after holding the inquiry — Sankarain v Parvathi, 12 
Mad 434 

Where a plaint was returned on the 27th June with a jicnniosion to 
rchlc it 111 the proper Court, and with a direction to the plaintiffs to pay 
costs, aiwl an order fixing the amount of costs was le corded on the 30th 
June, it was held that the return of plaint on June 27 terminated the con- 
nection of llie Court with the suit, and though the costs were calculated 
later, the plaintiffs were not prosecuting their suit in that Court after the 
plaint had been returned — Oanga Char an v Alhtl Chandra, 24 L* L J. 
355. 35 Ind 5'J> 

158. Application ef section to special or local I»w» .—According 
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section 29 as now amended, this section applies although the case is governed 
by a special or local law of limitation as for instance, it applies to a suit 
under section 78 of the Madras Rent Recovery Act (VIII of 1865) — Kalla- 
j appa v Lakshanpathi, 12 Mad 467 , or to a suit under the Madras Boun- 
dary Act (XXVII of 18G0) — Seshatnma v Sankara, 12 Mad l , or to a suit 
under sec 86 of the Bombay District Municipal Act (VI of 1873) — Gtira- 
charya v President, 8 Bom 529 , ox to a proceeding under the Provincial 
Insolvency Act — Dropadi v Utra 34 All 496 (r B ) 

The following cases in which this section was held inapplicable to 
suits or applications under special or local laws on the ground that those 
laws weic complete codes in themselves, arc no longer good law in view 
of the recent amendment of section 29 — Nagendra v Mathura, zS Cal 
368 (suit under Act X of 1859) Abdul Hakm v Laltfunnessa. 30 Cal 332, 
haltuiuddin v Sahibuddtn 47 Cal 300 F B , Khagendra v Barnaul, 24 
C W N ,.9 (cases under sec 77, Registration Act), 7ra« Deva v Para- 
nteshwaraya 39 Mad 74 (case under prov Insolvency Act) , Chowdhury 
Keen v Giant Ray, 29 Cal 626 (application to set aside sale under sec 
3io\C p Code 1882) , Lakhsinan v Keshav, 6 N L J 205, A 1 ft I923 
Nag 300 (suit under C P Land Revenue Act) 


15 ( 1 ) In computing the penod of limitation prescribed 

for any suit or application for the execution 
L \ciusion of time du of a decree, the institution or execution of 
logs are^uspended^* vvhlc ^ has been stayed by injunction or 
order, the time of the continuance of the 
injunction or order, the day on which it was issued or made, 
and the day on which it was withdrawn, shall be excluded. 

( 2 ) In computing the penod of limitation presenbed for any 
suit of which notice has been given in accordance with the re- 
quirements of any enactment for the time being in force, the 
penod of such notice shall be excluded 


*S9 Scope — The words ‘or application for the execution of 3 decree 
have been added in the Act of 1908 Subsection (2) is new 

Voder the old law tins section applied only to stats . and therefore 
where the execution of a decree was stayed bj an injunction, it was held 
that the time during which the injunction was in force was not to be 
excluded in computing the penod of limitation — Ilajarathnatn v 
layam jj Mad 103, Kaljanlhai v Ghanashuinlal, 5 Bom 29 , Lutfulv 
Sambkttdtn, S Cal 248 , Amutya v Prco, 7 lad Cas 886 

But the Court in many cases relu.cd the decree holder by treating 
the application for execution made after the withdrawal of an injunction 
as an apjlication to revive or continue some previous application (Article 
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181} ‘Vf *?Att nl l *1 \ ijataj lith * \H 21 Sakwa y Gaitesh 3 P I, 

I I3J t'aliintku \ s Com -0 VafJVat V fyno 2J 

Bna 34 3 t'kwtJmi 1 * \ lUItitstn 16 Bom *o» I»sur v Ablul 4 Cal 
87; Ithtj'uliin \ fjrfiiit ijebin to Cal 407 Gurud-o v -I »««/ 33 
Cal bSo / itsJhmt x Anftw »7 '** 4*3 n •tig'** v V« njaPj& a&Mw& 
*80 Vo these rtws citpl under \rttc\o 181 

Tut n>w an lor the inrtnt section tho time lunng which the ereeu 
t>3i 1$ state I fc\ an injunction of order shall be excluded See Bat T /)aw 
v Bji Ilu l \ n mi tSBom rst Will' Harden 34 VlT 436 

(62 A??Iic*t on of se: icm to special lawi — VtctoreSec 29 was 
**ronl<sJ bt \rt \ of tQ ’ it was hell that the provisions of section 15 
could not be applied to a sprml period of limitation prescribe 1 by the 
Bengal Tenancv \c* ani therefore subsection (’) coull no* apply to a 
suit imtt'utel unter the term* of Section >o|ff of the Bengal Tenancy 
Vet Such s suit was to be brought within si\ months as specific 1 in that 
section anl the plaintiff was not entitled to exclude the period of notice 
to tl e Sccretan of Stab* fun jer sec 80 C D Code) whom he ha J made 
or joned a* a lefendant — Secretary of State v Gan$aihtr j«; Cal 931, 
Gangoihar v fattahmant « C W N 817 Secretary of Stile \ NAib 
Vanin ,6 Cal t<N See also Jura 1 a 1 v Mahabir 40 All iqS ift \ L J 
-*t whet' it was hell that the word prescribed in this section referred 
to a period prescribed by the Limitation Act These rulings are no longer 
good law in view of the present amendment of Sec 29 S-e -Sri meat a 
v Seeretar vof State 38 Mad r,2 where subsection (a) ol this section was 
applied to a suit un Irr sec ,9 of the Madras Revenue Recovery Act (II 
of 1864) 

161 S-c ion 48 C P Code —The period of 12 years mentioned In 
Section 48 Civil procedure ( ode is not a perjoJ of limitation* in the strict 
sense of the term md conseiuenlly Section 13 of the Limitation Vet cannot 
apply to it Hence an apj hcation for execution of a decree stayed by 
injunction or order of Court filed after twelve years from the date of the 
decree cannot be saved by excluding under section 15 the time during 
which execution was stayed — Subbarayan v Natamjau 4., Mad 785 
43 M L J 168, I 1 H 1922 Mad 268 

162 Injunction or ord'r —In computing the pe lod of limitation 
for execution of a decree the period doing which the execution has been 
staged or suspended mil have to be excluded though no execution pro 
ending* were pending at the timc~-fIoui«dar<t;i<( « v Ranga Roto, 40 \J 
L J 124 

An adjournment of the hearing does not amount to an injunction or 
order staying execution of the decree — Thakatnant v Nadtar, 36 j„ j 
939 (Cal) 

In an appeal to the Pnvy Council, the appellant whose suit Jui been 
dismissed by the High Court offered as security for costs a rent decree in 
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another suit obtained by him against the respondent It was held that 
the acceptance of the rent decree as security did not involve any order 
staying Its execution so as to enable the appellant to deduct the time 
that elapsed between the acceptance and his subsequent application for 
execution of the rent-decree — Mtdnapore Zammdan Co v Deputy Commts- 
sioner, 3 P I J 13a 

An order of adjudication adjudging the defendant as an insolvent is 
not an order staving suit against the defendant, because its effect is not 
to stay proceedings against the defendant insolvent but merely to impose 
on the plaintiff the necessity of obtaining leave from the Court to sue 
under Section 16 (2) of the Provincial Insolvency Act Therefore the 
period during which the insol venej proceedings were pending couhl not 
be excluded — Itamamamt v Gobindas oami 42 Mad 319, 36 M L J 104. 
49 Ind Cas 615 Sidhraj v dlUIl.yi 47 Bom 244, A I R 1923 Bom 33 
But an order striking off an execution petition on the ground that the judg- 
ment-debtor had been adjudicated an insolvent and the decretal amount 
had been entered in the schedule of debts amounts to an inj unction within 
the meaning of this section — TaraChandv Jugal, 1919 P \V R 17 

Where the tenants instituted a suit against the landlord to set aside 
the Collector’s order passed under Sec 70 of the Bengal Tenancy Act 
and obtained an injunction restraining the landlord from executing the 
Collector s order pending the disposal of the suit, and upon that suit being 
finally dismissed the landlord applied for execution of the Collector s order 
held that limitation for execution did not run for the period during which 
the injunction subsisted — Bahikchani v Na'hunt, a P I. J 24 (29) 

In computing the period of limitation for execution Of a decree the 
decreeholder is entitled to deduct the period during which the execution 
is stayed by an injunction and the fact that the injunction related only 
to a part of the decree is immaterial — Bat Ujam v Bat Rukhmznt. 38 Bom 
153 (» 55 ) 

The ‘order mentioned in this section refers to an order of a Civil Court, 
and not to an order of Government or Royal Proclamation by which the 
plaintiffs (a German Bank) were debarred from bringing a suit owing to 
declaration of war with Germany — Deu sche Astalische Bank v Htra Lai 
46 Cal 526 (533), 23 C W N 157 

This section rs not confined to cases of direct stay or injunction, but 
can be extended to orders which indirectly but very approximately and 
effectually cause a delay Thus where pending an appeal to the Pnry 
Council by the judgment-debtor the High Court made an order allowing 
the decreeholder to execute the decree on his furnishing security for the 
amount of the decree within one month, but the decree-holder being unable 
to find the required security, Ins application for execution was dismissed, 
an 1 the Pnvy Council eventually dismissed the appeal for default of prose- 
cution. whereupon the decree holder again applied for t xccuUoa : held. 
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that the order of the High Court, whatever be the form of it did in fact 
stay the execution of the decree and prevent him from executing the decree 
unconditionally a* he was entitled to do \s the condition could not be 
performed the effect was to stay execution altogether and under tins 
section the time during which the order was m force should be deducted 
in reckoning the period of limitation for filing the present execution petition 
— Pander 'ia deo Saram v liadka htiar 5 P L J 39 (43 44) 53 

Ind Cas 9 

Where [lending an appeal (com a preliminary decree for foreclosure, 
a Receiver is appointed for the management of the mortgaged properties 
with a direction to pa> interest held that so long as the order appointing 
the Receiver stands, the defendants are entitled to pay of! the decretal 
amount and that consequent!) the order of appointment of the Receiver 
operates as a staj of the plaintiff s right to apply for a final decree or 
for possession and that therefore the penod between the making of 
the order and the date on which the Receiver is discharged must be ex 
eluded in computing the penod of limitation for an application for a final 
decree for foreclosure — Chhotey Strain \ Kedar Nath 1 Pat 135 }P L 
T sSs. KIR unt Pat 3|* 

In a suit brought by the widow of a deceased partner to wind up the 
partnership the surviving partner was prohibited by the Court, at the 
instance of tbe plaintiff from collecting debts due to the firm Subsequently 
a Receiver was appointed to get in the assets of the firm It was held that 
in a subsequent suit by the Receiver against a debtor the time between the 
date of the injunction and the appointment of the Receiver must be de 
ducted from computation of the penod of limitation — Shuiimugan v Mouftn 
8 Mad 219 

An order staying execution of the decree must be a clear one. but it 
11 not necessary that the order should be in wnting — Vtshvanath v Natsu 
23 Rom L R 107 

An order under sec 2 of the Chota Nagpur Encumbered Estates Act 
bringing the estate under protection is a vesting order staying all procee- 
dings. and under sec 15 of the Limitation Act there should be a revivor, 
tbe penod of protection being excluded — Mathura Prasad v Jageshuar 
Prasad 5 Pat 404 AIR 1926 Pat 260, 94 Ind Cas 624 

Attachment —An order of attachment of a debt under sec a 68 of 
the C P Code (1882) is not an injunction or order staying a suit on the 
debt tnthia the meaning of this section, because the order does not prevent 
the creditor from bringing a suit on the debt, but only from receiving 
irom the debtor the amount thereof, if therefore the creditor does not 
bang a suit on the debt within the prescribed period it will be barred— 
Shib Singh v Site Ram, 13 All 76, Belt Maharant v Collector of Etawah. 
17 All 198 (P C), llangasamt v Thangaeilu, 44 Mad 637, 50 Ind' 
Cas 380 And the result is the same if the attachment of the debt be 
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before or after judgment — Belt Maharam \ Collector of Flavah 17 All 
i 9 3 (P C) 

An attachment before judgment of a decree and a consequent order 
issued by the Court attaching the decree amounts to an absolute probibi 
tion of the execution of the decree by anybody it amounts to an injunction 
and the period of its pendency is excluded under this section In computing 
the period for executing the decree — Raj taginpatty v Bhavam Shankaran 
47 Mad 641 47 M L J 4 80 Ind Cas 103 AIR igzjMad 673 

According to the Calcutta High Court an attachment of a decree 
under O 21 r 53 C P Code has the effect of staying the execution of 
the decree and the period occupied by the pendency of such attachment 
will be excluded in calculating the penod of limitation for execution of 
that decree— Ktranshashi v Chandnka 30 Ind Cas 5S7 (Cal ) But the 
Bombay High Court holds that sec 15 only applies to an absolute stay 
and not to a limited stay as would be ordered under O 21 r 53 The 
stay loes not prevent the holder of the decree sought to be executed 
or his judgment-debtor from seeking to execute the original decree an l 
that being the case time must be taken as running against them — 
Chanbasappa v Holtbasappa 48 Bom 485 (491) 26 Bom L R 317 80 
Ind Cas 231 A I R 1924 Bom 383 

163 Deduction of Urn* — Under this section the decree holder is 
entitled to deduct the penod between the da> on which the injunction is 
issued and the day on which it comes to an end Limitation will com 
mence to run as soon a3 the order granting the injunction is withdrawn 
If the injunction comes to an end by the order of the Court of first instance 
limitation will run from the date of th» order of that Court and the fact 
that there has been an appeal from that order will not entitle the decree 
hoi ler to deduct the time of the pendenej of tlio appeal Thus an applica 
tion for cxec ition of a lecrcc was made on the iSthApnl 1914 and while 
this application was pen ling a suit \ as instituted for a declaration that 
the decree hai been obtained by fraud andion gth December 191 j a tern 
porary injunction was obtained in this suit restraining the decree holder 
from executing the decree On the 26th Apnl 1915 that suit was dis 
missed and with that dismissal the bar of injunction came to an end \n 
appeal was filed an 1 it was dismissed on the 19th Apnl 1917 Thereafter 
the decree holder again applied for execution on nth June igi8 Held 
that the applica ion was barred because limitation ran from the iimc when 
the injunction came to an cni by the order of the fix'! Court on 21th Apn> 
1915 and not from 19th Apnl 1917 — B ala-ant \ Rudh Singh 42 All 564 
(566) iSA L J Gj-> 56 Ind Cas 10 6 Dunng the cxecu’ion of a decree 
a stranger claimed the property attached and applied for an injunction 
restraining the execution sale He aLo brought a suit for a declaration 
that the property was not liable to sale The execution Court granted 
a temporal) injunction pending t ic final decision of the suit The suit 
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n-a* eventually dismissed on 35th November 1913, but an appeal was ' 
filed therefrom which appeal was likewise dismissed on 2nd May 1917 
Utli that the injunction came to an end on the 25th November 1913. 
the date on winch the first Court dismissed the suit, and not on the and 
May 1917 when the appeal was dismissed — Madho Prasad v VrauOadt, 

i \ Ml 3S3 (366) 

164. Suh-section (a) — Notice — Where a plaintiff, ua a suit against 
the Government, j required to give notice to the Government under 
section So of the Civil Procedure Code, he is entitled under sub section 
(1) to exdad- the penod of notice (» e two months) in computing tho 
period of limitation prescribed for the suit — V IV Ry v Ramdhan, 32 
P II 1917, 38 lad Cas Coo In a suit falling under Article 16, tho plainbff 
is entitled to deduct the penod of two months’ notice which he has to give 
to the Government before binging the suit — Secretary 0} Stale v Vert- 
latra nam, 46 Mai 388 Where the plaintiff brings a suit against a State 
Railway, he is entitled to deduct the penod of two months' notice given 
to the Secretary of State — li <S> V IV Ry v Ram Sarup, 3 P.L T 643, 
70 Ind Cas 109 AIR 1922 Pat 549 If «n a single suit against several 
defendants the plaintiff is entitled to a deduction of brae as against one 
defendant under se w 15 (2) he is entitled to a deduchon against all the 
defendants — Hid Khanderaa v Chanmallappa 26 Bom L R 364 A 
I R 1924 Bom 3O4 

But where a plainbff under 1 mistake of lav or fact conceives that 
he has a cause of action agamrt the Secretary of State or a public body 
in addibon to his cause of action against a pnvate person and joins without 
reason the Secretary of State or tbe public bo f) he shall not be entitled 
to invoke the assistant of this section and to extend the peno 1 by two 
months— Lad’s Frasatl v Xiiomjddm 22 O C 342 Where no notice 
under sec 80 of the C P Code is necessary to be given tbe fact that it 
has b^en given will not entitle the plainbff to exclude the period of such 
notice— Wf'ton v Peary Mohan 40 Cal 898 (949) 

The plain'll! is entitled to exclude the penod of two months’ notice 
required to be served under section 31 of th<- Court of Wards Act on defen 
dants who were Government wards at the time when the cause of action 
arose and the extension cannot be refused on the ground that they ceased 
to be wards before the suit came on for hearing— Khanderao v Chanmallap , 
pa. 26 Bom I. R 364 A I It 19*4 Bom 364 

Sub section {2) must not be read into the provisions of Secbons 6 and 
8 This sub-section has nothing to do with the "xtcnsion of time allowed 
to persons under disability under secbons 6 and 8 Thus, section 49 of 
the Court of Wards Act requires two months nobce to be given before 
the insbtution of a suit under that Act , but this penod of two months 
shall not be added to the extension of time allowed to persons undec 
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disability under sections 6 and 8 — Naraslmka v Krishna Chandra 37 
ML J 256. 


10 In computing the period of limitation prescribed for 
Exduson of time a suit for possession by a purchaser at a 
c afe m execution of a decree the time du 

ingi to set aside execu 

tion sale are pending nng which a proceeding to set a^ide the 
sale has been prosecuted shall be excluded 


165 The penod of limitation for a suit for possession by an 
auction purchaser referred tom this section is prescribed by Articles 137 
and 138 

The word proceeding in this section is not restricted to an application 
to set aside a sale but is comprehensive enough to include a suit as well 
as an application the obvious intention of the Legislature is to allow an 
exclusion of the penod dunng which the validity of the sale is impeached 
whether by a suit or by an application— Prm 1 otho v Kxshore 21 C W N 
304 38 Ind Cas 547 


17 (1) Where a person who would if he were living have 

a right to institute a suit or make an npph 

nght'to'sa^SciuS" cat,on dlcs bc,Me thc n 6 ht “ernes the 
penod of limitation shall be computed from 
the time when there is a legal representative of the deceased 
capable of instituting or making such suit or application 

(2) Whe c a person against whom, if he were living a right 
to institute a suit or make an application would have accrued 
dies before the nght accrues the penod of limitation shall be 
computed from the time when there is a legal representative of 
the deceased against whom the plaintiff may institute or make 
such suit or application 

(3) Nothing in sub-sections (1) and (2) applies to suits to 
enforce nghts of pre cmption or to suits for the possession of im- 
moveable property or of an hereditary office 

166 Pnncipl — This section adopts the genera! rule that a complete 
cause of action cannot accrue unless there be a person in existence capable 
of suing another person In existence capable of being sued It clearly 
assumes the existence of the general law that the legal representative holds 
the property m the nght of the deceased and that It is his dnty to sue in 
respect of a cause ol action that has accrued after the death of the testator 
and it furtner provides that the time shall not begin to run until the qncs 
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bon as to who Is the legal rcpresentabvc of the deceased has been solved— 
Kesko Prasad v Maiho Prasad 3 Pat 880. AIR 1924 Pat 721 The 
principle of this seebon is that in order that a right of suit or cause of action 
may exist, there must fce in existence a person capable of suing and another 
capable of being sued Unbl both these persons exist, there cannot bo a 
perfect cause of acbon— Darbv and Bosanquct on Limitaton, 2nd Cdn 
pp 49 50 There can be no lunitabon nnbl there is a person in ex-stenco 
competent to sue — Sect 1 Kutli v Kunhi Pathimm'a, 40 Mad 1040 (1063)* 
Matthkamv Tkanikachellant, 4 L W 3A9 Palatnandi v Vadamalai, 2 
L \V 723 Therefore where no trustee was appointed for a tcmole by the 
comuttee for 24 years from 1883 to 1907. and the defendant had been in 
adv erse possession of the office of trustee before 1007, the adverse possession 
by the defendant commenced onlv from 1907, the scar in which the plaintiff 
was appointed to the office of trustee — Palamappa v Vadamalai, 18 Ind. 
Cas 373 On the same pnnciple. so long as there u as no Receiver appoin- 
ted for the management of a temple, there was none competent to sue on 
behalf of the temple, and the right to sue accrued to the temple from the 
tseve the pU.in.bff vsas appointed Receiver — A««nuafa» v Gofituda 

Rao, 46 Mad 579 In a suit by a legal rcpresentabvc of the principal 
against the agent, bmc would not run until there was a legal representative 
of the principal constituted — hlurray v East India Co, (1821) 5 
B & A 204 

167. Before the right accrues* — To bnng this section into opera- 
tion, the death must occur before the nght to sue or make an aj plication 
accrues If the nght accrues in the life tune of the deceased, the penod 
of hmitabon begins to run from the date of accrual, and it matters not, 
as far as lunitabon is concerned in that case, whether by a will proved 
or by any other means a legal representative ion es into existence or not 
— Rhodes v Smethurst, 4 51. & W 42 , Boatunght v Boat aright, L R 
17 Hq 71 Sec section n 

168, Capable of suing . — The expression 'capable of suing is the equi- 
valent of 'not under legal disability to sue ’ It cannot refer to incapacity 
arising from w ant of means or absence or other physical causes What 
legal disabilities incapacitate from suing are pointed out in seebon 6, 
amongst which infancy is the foremo«t — Rivelt Carnar v Goculdas, 20 
Bom. 15 (at p 44)- 

Section 6 of the Limitation Act must be read m conj unebon with 
this section , and the operabon of the earlier section must be regarded 
as qualified by and subject to the rule prescribed »R the latt-r seebon. 
Thus, where a partner died in 1S96 leaving a widow and infant sons, and 
the widow took out letters of administration to the deceased's estate 
in June 1896, limited during the minority of the sops, and the eldest of 
the minors who attained majority in 1903 instituted the present suit in 
1904 against the surviving partner, on behalf of himself and his infant 
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brothers, /or in account and share of the profits of the dissolved partner- 
ship, held that their infancy did not save limitation because the effect of 
the grant of the letters of administration to the widow was that the entire 
estate of the deceased vested in her, and she represented in eve'y respect 
the estate of her husband and therefore time began to run from the date 
on which the plaintiff s mother obtained letters of administration — Mohit 
V Ha; Nnrain, jC W S 537 It is submitted, however, that this view 
of the law which practically modifies the provisions of section 6, is totally 
Incorrect 

169 Legal representative —For definition, see C. P Code, sec 2 (11) 

An executor or administrator of a deceased person is his legal repre 
sentative for all purposes • — 'Sec 211, Indian ^Succession Act (XXXIX of 
1935) The executor is a legal representative within the meaning of this 
section even though he has not vet taken probate, for the taking of probate 
is not a condition precedent to the filing of suits but is only necessary before 
getting a decree Time therefore begins to run against the executor from 
the date of the testator's death — Batakrishnudu v Narayanasaxmy, 37 
Mad 175 24 Iu d r *s 8 52 

The executor of a will capa v le of probate in Bntish India is a legal 
representative capable of instituting a suit from the date of the testator” 
death and not only from the date when he obtains probate The title 
and authority of the executor are derived from the will and not from the 
probate An administrator on the other hand derives his title solclv 
under his grant and cannot sue before he gets Jus letters of administra- 
tion — Atryapf-a Chtlly v Sulbratnanan Chet y, 20 C \V. N 833 (P C ), 
35 Ind Cos 323 

A certificate of administration nnder Bombay Keg VIII of 1827 only 
confers a nght of management and does not constitute the holder of such 
certificate the representative of the estate for the purpose of di'tnbutmg 
it among the co sharers , consequently ]>c is not a person against whom 
a sharer can institute a suit for his share — Ke>hav v Narayan, 14 Bora 336 

The person in possession of the estate of a deceased Hindu must, till 
some other claimant ( e g under a will of which no probate has been granted) 
come forward, be treated for some purposes as his representative — Pro- 
sunno v Knshto. 4 Cal 343 

Where, after the death of one of the partners in a partnership business, 
tho Administrator General obtained letters of administration and instituted 
a suit on behalf of the infant heir of the deceased partner for partncrslilp. 
accounts and recovery of assets, it was Lei 1 that the Admimstrator-Cencral 
must be treated 23 the legal representative, and the period of limitation 
as regards the suit would run from the date of the issue of the letters of 
administration and not before — ■Bhagwat'dos v. RntU-Carnai, 23 Bom, 
544 (P, C ), affirming 20 Bom. 15. 

In a suit for an account accruing to tho cmplojcr on tho death of his 
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manager against the managers reprcscntativ es, limitation will not com* 
mencc to run until administration has been taken out to such manager a 
estate— LaaUst \ Calcutta Larding and Shipping Co. 7 Cal 627 

Subsection (3) — The third subsection provides that the rule of this 
Mellon shail not apply to suits to enforce nghts of pre-emption or to 
suits for the pos»cssion of immoveable property or of an hereditary office, 
because the application of the rule to such cases wo Id tend to create in- 
security of title — kesho Prasad v Madho Prasad, 3 Pat 88o, AIR 1924 
Pat 1 

18 Where any person hating a nght to institute a suit 

or make an application has, by means of 

Eject of fraud * 1 . ‘ , 

[fraud, been kept from the knowledge of 

such nght or of the title on which it in founded, 

or where any document necessary to establish such nght 
has lx.cn fraudulently concealed from him, 

the tune limited for instituting a suit or making an appli- 
cation— 

(a) against the person guilty of the fraud or accessory 

thereto, or » 

(b) against any person claiming through him otherwise 

than in good faith and for a valuable consideration, 
sliall be computed from the time when the fraud first became 
known to th° person injuriously affected thereby, or, in the case 
of concealed document, when he first had the means qf producing 
it or compelling its production 

1 69 A. Scope —The provisions ot this section do not apply to criminal 
cases , a complaint of a criminal offence is not a suit or an application’— 
Empress v \ageshappa, 20 Bom 543 

The principle is that the nght of a party defrauded cannot be affected 
by lapse of time or by anything else done or omitted to be done by him, 
so long as be remains, without any fault of his own, in ignorance of the 
fraud which has been committed -Rolfe v Gregory 4 DeG J & S 576 
(a79f « -Darby and Bosanquef, nd Edn , pp 261,262 

170 Fraud — Mere non disclosure of a transaction does not amount 
to fraud ’ That term, as used m sec. 18, means and can only mean active 
deceit in defrauding or endeavouring to defraud a person of his nghts by 
artful device Thus where a person transferred his immoveable property 
td his wife in lieu of her dower by a registered deed and both were so con 
dueling themselves relating to the property that a pre emptor was he 
away from the knowledge of any such transfer, but it was proved 
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neither the transferor nor the transferee had any intention to conceal the 
transfer from the pre-cmptor and were able to consistently explain their 
conduct, held that under the circumstances the pre-emptor was not en- 
titled to claim exemption under this seebon — Ghulani Rata v Sardar 
Khan, 86 P E 1902 Mere silence on the part of the vendor and the 
vendee is not fraud To prove fraud within the meaning of this section, 
there must be some dishnet act done with the intention of deceiving the 
pre-emptor or concealing the fact of sale from him — Gau hr % Mai v Jamt t 
Mai, 73 P R 1885 Ghiba v Hayal 120 P R. 1883 It must be shown 
that there was an industrious and artful concealment of the fact of sale, 
and the act must be such as to necessarily lead to the inference of a design 
to keep the pre-emptors m the dark The mere absence of a public nob- 
fication of the sale is not enough to bnng sec 18 into operabon— /f rsala 
v Yar Muhammad, 32 P R 1881 

This section applies only to such fraud as amounts to concealment 
and is intended to keep from the injured party the knowledge of the wrong 
or its remedy This seebon therefore can have no application where 
the fraud alleged by the party applying to set aside an execubon sale is 
under statement of the value of the properties in the sale proclamation 
— Kai Ki short v JfuAunda 15 C W N 965 Narayan v Damodar, 16 
C W N 894 Uut whtre the defendant wrongfully collected the money 
due to the plaintiff, and not only did he not inform the plaintiff of it but 
even brought a false suit to cover his tricks held that there was fraudulent 
concealment which brought this seebon into operabou, and in a suit 
brought by the plambfl to recover the moneys, time did not run unbl he 
was aware of those collections — Sahib Ram v Govindi, 43 All 440 

The fraud contemplated in this seebon is the fraud committed by the 
party against whom a right is sought to be enforced, » t , the fraud of the 
defendant or some person through whom he derives his btle , it does not 
mean the fraud of a third person — Ramdoyal v Ajoodhia, 2 Cal 1 If it 
is alleged that the fraud was committed by the servant or agent of the 
defendant it must be shewn that it was committed for the general or special 
benefit of the principal and not for the pnvatc purposes of the servant 
or agent— liriltsk Mutual Banking Co v Charnwood Forest Ry. Co, 18 

Q B L> 7x4 

Kept from the knowledge of such right ’ — This seebon apphes only 
wbcu the plaintilf has been kept from the knowledge of hi 3 right to do 
a certain thing by fraud of tho other party, and not where ho is so kept 
from e*ettmng his nght — Gol am Mutafar v. Colo he, 25 Ind. Cas 884 The 
knowledge of a right and Lhc cxcrcue thereof are fundamentally different 
things Where a judgment-debtor paul the amount of decree out of 
Court but the decree holder did not certify the payment under O 21, rule 
2, C. I* Code, and consequently the judgment-debtor was kept from the 
tierciu of hi* n*bt to make an appheabou under O 21, rulo 2 (a), seebon 
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18 of the Limitation Act did not apply, because it could not be said that 
the judgment-debtor was k-.pt from the knowledge of his right to make 
the application— -fliroj v Jot mural, 16 C W. N 923 (927) Where it 
was alleged that the decree holders had fraudu ently kept the judgment 
debtor from exercising his right to apply to the Court to certify an adjust- 
ment under O 21, r 2, by giving him assurances no extension of time 
was granted — Cktiiy Ft nn v Lon Pom, i Bur L J 326, 03 Ind Cas 924, 
A I it- 1913 Kang 103 But where the plaintiff was ousted from his 
property under colour oi a fictitious revenue sale in pursuance of a fraudu- 
lent contract, and the fraud had b>.ca so contrived as to make him believe 
that he had no ngh. of action at ail, it was held mat tut. p tainted was 
protected agaiaa limitation until h. cam. to «mo.» 01 tue fraud — Bjjarka 
nalh v A]oodkya, 21 %V R- 109 

The mere act of fraud is immaterial The plaintiff or applicant muat 
show that he has by means of the fraud been kept from tne knowledge 
of hu nght to institute a suit or make aa application — Asanand v Jhangx, 
1919 P W R. 2 , Nand Rom v Ishar, 27 P L It 24, 92 Ind Cas 597 , 
Jalindra. v Brojendra. 19 C W N 353 , Hunan Chandra v Promolko, 
49 Caf 886 I891) , Ramthandta v Harjeo, » H L a ij, A 1 R 1924 
Nag 94 Thus-, w an application to set aside a sale on the ground of fraud, 
the applicant will have to prove that his nght to set a»idc the sale has been 
kept concealed from his knowledge by the fraud of the decree holder 
or auction purchaser , it is not enough for him to shew that the execution 
proceedings were irregular and fraudulent — Kailash v Bissonath, 1 C 
\V N 67 , ll or ay an v. Mohanlh Damodar 16 C W N 894, 16 Ind Cas 
464 , Bajrang v Sontj hart. 6P LT 507, AIR 1925 Pat 521 , .Vatin 
Chandra V Bxpxn Chandra, A 1 R 1920 Cal 229 87 Ind Cas 355 la 
a suit to recover landed and other property to which the plaintuf obtained 
title Dy inheritance he endeavoured to set aside the defendants plea 
of limitation by alleging fraud , it was held, tnat even if tne allegation was 
true still aa it did not exhibit concealment of the cause of actum, and the 
alleged fraud did not constitute an ingredient in the plaintiff s cause of 
action, he could not get nd of the etfcct of time — By j mlh v Bra t no, 9 
W. K. 235 

The mere ignorance of the plaintiff as to his nght to sue is no excuse 
under this section It is only where such ignorance has been brought 
about by the fraud of the other party that this section applies — Lokenaik 
v CAiKtomaiM, 16 Ind Cas 547 Thus, where an application to set aside 
a sale on the ground of fraud is made beyond the period of limitation, 
it is incumbent on the applicant to show that not onjy had no no knowledge 
of the sale but that he was kept from tnat knowledge m the manner and 
by the act of the person specified in this section — Puma v Anuhul 36 
Cal 654 

On the other hand, if it is proved that the plaintiff was fully 
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of his right, inspite of the frand practised upon him.Jhe is not entitled 
to the benefit of this section, in as much as he was not kept from the know- 
ledge of his right — Jotindra v. Brojendra, 19 C. W. N. 553, 24 Ind. 
Cas. 249. 

Where the judgment-debtor had b^en fraudulently kept from the 
knowledge of the sale, he was necessarily kept from the knowledge of the 
right to have the sale set aside, and section iS would apply to such a case 
-~Jot\ndra v Brojendra, (supra) 

xyx. Evidence — Burden of proof . — The fraud must be proved by 
the person alleging it It is for the plaintiff to give in the first instance 
clear proof of the fraud alleged by him. The Court will not presume it 
from the mere existence of suspicious circumstances — Bhagwan v. Ida, 
1903 P L. R. 27 . Biman Chandra v Promotka, 49 Cal. 886, 36 C. L. J. 
295, 68 Ind Cas. 94. 

Where fraud is charged against the defendant, it is an acknowledged 
rule of pleading that the plaintiff must set forth the particulars of the 
fraud which he alleges , general allegations, however strong may be the 
words in which they axe stated, arc insufficient to amount to an averment 
of fraud — Wallingford v. Mutual Society. 5 App. Cas. 6S5 (per Lord Selborne); 
Cungav. Tiluckram, 15 Cal 533 (P- C ) ; Krishnajt v. Wamanaji, 18 Bom. 
144. The allegations must be specified in particulars and detail, and the 
finding of the Court ought to be precise as to the particular acts and inten- 
tions constituting the fraud — Nthal Ch.nd v. Paujdar, 3 P. R. 1882 ; 
Ghulain Rasa v. Sardar Khan, 86 P. U. 1902. Thus, where the judgment- 
debtor applies to have the execution sale set aside- on the ground of fraud, 
and seeks to take advantage of this section, the Court is bound to find 
when and how the fraud was committed and as to whether the judgment- 
debtor was kept from tho knowledge of the execution-proceedings and 
sale. There must be a distinct allegation of fraud in the petition, and 
the party relying upon fraud must state seriatim and in detail the facts 
constituting the fraud, vague or general allegations of fraud being of no 
avail. He must state further as to how the fraud was practised, how be 
was kept out of the knowledge of the execution proceedings and the sale, 
and how he came to know of the sale — Das Karayan v. Mir Muhammad, 
6 P. L. J. 319 I323), jP.LT. 40X. 

Where the allegations in the plaint do not of themselves necessarily 
imply fraud on the part of the defendant, nor suggest any such imputa- 
tion, sec. iS would have no application. On the other band, if tho facts 
stated in the plaint necessarily suggest fraud on the part of tho defendant, 
.the mere omission in the plaint to expressly stigmatise the defendant’s 
conduct as fraudulent would be no bar to the plaintiffs relying on the 
provisions of this section — lladha Krishna v. Delhi Cloth Mills, 32 P. R, 
»9»3- 

. -When once the fraud has been c*tabbshed by tho plaintiff, the burden 
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is shifted on to the other side, and it is for tbe defendant who sets up 
limitation to show that thcplamtiS bad bad dear knowledge of the facts 
constituting the fraud at a tune which is too remote to allow him to bring 
thesiut — /loAurtiAoy s T u trier, 17 Com 341 (P C ) .Basiruddm v.SojtauUa, 
(> Ind Cas 154 Irjutt v Gnitfnrfrd, 18 C \V N 1266 Ram Ktnhar v. 
Slkui Rant 2?C L J 51S Vtlhappa \ liasgoada, 14 Com L R 771 ; 
ibiul haXun v tf uAjiiini jJ lor, 1 3 P K 1898, Gordhan Das v Ahmed, 
34 P U 4904 Biniau Chandra ' Promolha, 49 Cal 880, 36 C L J 295, 
V I U 1922 Cal 137 Ram Chandra v Hardco, 20 N. L It 23, A. I H. 
1924 Nag 94 

In 1914 the father of a minor obtained a decree, and died before execu- 
tion in September 1915 the judgment-debtor got himself appointed as 
guardian of the minors propert\ In June 1921 the mother of the minor 
got the juJgment-dcbtor discharged Rom tbe gnardunship and was herself 
appointed as guardian of her minor son She then applied m August 192* 
to execute the decree ag-unst the judgment-debtor Tbo latter pleaded 
limitation Held that the judgment-debtor who got himself appointed 
as guardian » as under the obbgation of enforcing against himself the decree 
which had been obtained against liun, and the burden lay heavily uport 
him to show that he had made a full disclosure to the Coart of his indebted- 
ness to the estate otherwise the Court would assume that no such dis- 
closure was made and that he perpetrated a fraud both on the Court and 
on the minor by not n along the disclosure The judgment debtor could 
not rely on his own fraud, and the period between September 1914 and 
June 1921 must l>e excluded from computation in calculating the period of 
limitation the decree was not therefore time barred — Gobmda J ai v. 
Valmi banla 5’ Cal 63 88 Ind Cas 61, A 1 R 1925 Cal 584 

172 Application to set aside sale — Where irregularities affecting 
the validity of a sale have, by the fraud of the judgment-creditor or other 
parties to the sale, been kept concealed from the judgment-debtor, he is 
entitled to make as against the party guilty of the fraud or accessory 
thereto, such application under section 311 C P Code 1882 (O XXI, r. 
90 of the Code of 1908) as he may be entitled to make , limitation will te 
counted from the time when the fraud first became known to the appellant, 
and it is immaterial that the sale was confirmed. The confirmation of the 
sale ought not to be used as a shield for the fraud by which the Court has 
bepn induced to make the sale itself — Mahendra v Copal, 17 Cal 769 {dis- 
senting from Gobmda v Umacharan 14 Cal 6,g) , Skeo Ram v lhram- 
unmssa, 45 All 316, 21 A L J 176, 71 Ind Cas 631, A I R 1923 All 28 2, 
Where execution proceedings having been started against a judgment 
debtor, who bad died long ago, writs of attachment and proclamation 
of sale were issued in his name and returns were filed that tbe processes 
were duly served upon the judgment-debtor, and thereafter the sale took 
place, it was held that the application to set aside the sale was within 
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fame if instituted within one month from the date of the applicant's know- 
ledge of the fraud — Arjun v Gunrndra, 18 C W. N. 1266. 

Where every process issued by the Court to apprise tho judgment 
debtors or their representatives that execution was to proceed against 
them, had been fraudulent!} suppressed, held that this section applied 
to the case — Ram Ktnkar v SlkUi Ram, 27 C L J 528 , Jatmdra v Bro- 
j endra, 19C W N 553 

Fraud antecedent and subsequent to sate — It is not necessary to prove 
fraud subsequent to the sale — Jottndra v Brojcndra, 19 C W N 353 It 
is not necessary to prove that after the sale when the right to apply for 
setting aside the sale accrued, there was some fraud practised by the decree- 
holder which kept his right to apply concealed from bun It is sufficient 
if fraud antecedent to the sale is proved Therefore, if owing to the fraudu- 
lent suppression of the processes by the decree holder, all knowledge of the 
execution proceedings up to the date of the sale was withheld from the 
petitioner, then so long as he did not come to know of the sale, the cflect 
of the fraud continued and the conclusion is that he was kept from the 
knowledge of the sale in consequence of the initial fraud practised by 
the decree holder — Sam Begam v Ramchandra, 47 All 830, 23 A L J. 
760, AIR 1925 All 778 88 Ind Cas 500 Nabtn Chandra v Btptn 
Chandra, 87 lnd Cas 353, AIR 1926 Cal 229 But fraud antecedent 
to the sale cannot be excluded from consideration It was a saying of 
an old chancellor that frost and fraud end in foul, and in this lies the truth 
of the matter Fraud is a continuing influence and until that influence 
ends, it retains its power of mischief — per Jenkins C J in Narayan v 
Mohanth Narayan, 16 C W N 894 (dissenting from Purna Chandra v 
Anukul, 3b Cal 654) , Bajrang v Sonrjhan, 6 P L T 367, A I R 1925 
Pat 521 The question of fraud should be considered as a whole Where 
the judgment-debtor alleged fraud on the part of the decree holder both 
before and after the sale, and the lower Court refused to consider the 
question of fraud antecedent to the sale, tho High Court held that the proof 
of fraud antecedent to the sale may have an important bearing on the 
determination of the question whether there was fraud subsequent to the 
sale, although it cannot be laid down as an inflexible rule that proof of 
fraud antecedent to the sale necessarily indicates continuance of that fraud 
up to a period subsequent to the sale — Toohoornam v Bwarka, 17 C W N 
478, 17 lnd Cas 97 2 

173. Necessary document — In one sense every document may bo 
said to be necessary, but a limit should bo placed on the moaning of the 
term, and a document which is merely useful in evidence cannot bo consi- 
dered a necessary document — Lakshnnnarasu v Ankimd, 7 il If C li. 

22 (24)- 

Concealment of document — Tho fact that a document which is alleged 
to have been had ideally concealed has beta registered would teem to 
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displace the allegation of concealment — V cnkalcsjiarz v. Shekkart, 3 Mad. 
3S4 (39S) P C,. So loo does the production of the document before a 
public officer or in a Court in support of a claim — ibid (at p 399) , Ghtba 
v Uayal, 120 P H 1883 

174. When the fraud became known — To bring his case within 
this section the plainufl must allege when the fraud pleaded came to his 
knowledge — ha 1 Radha Krishna 1 lUshcshxiar, 1 Tat 733 (P C ), 67 Ind. 
Css 914 V I K loir I* C J30 \\ hen Hie true nature of his rights was 

not discos crcj b> the plaintui Larlicr than the time at which his demand 
for possession was resisted, limitation began to run from the date of resist- 
ance — Harnatk » lndar BahaJur. -0 O C 223 (P C ). 27 C W N. 949, 
7* Ind U> til), A 1 K 1921 P C 403 

The knowledge required by this section is not mere suspicion. It must 
be knowledge of such a character as will enable the person defrauded to 
seek his remedy m Court — \atha v Jodha, 6 All 406 Such knowledge 
must be a dear and definite knowledge of the facts constituting the parti- 
cular fraud The mere fact that some hints and clues reached the injured 
party which perhaps, if vigorously and acutely followed up, might have 
led to a complete knowledge of the fraud is not enough to constitute clear 
and definite knowledge of it — Jlakimbhoy v Turner, 17 Bom 341 (P. C ) : 
Btman Chandra v Promolha, 49 Cal 886, 36 C L J 2 95 » Ramchandra 
v Harden, ioN L It .13 

In any particular case, the Court having regard to the nature of the 
lraud, the lacihty with which »t may be known, and the likelihood of the 
attention being called to it, may infer such knowledge and may infer the 
time when the means of knowledge first came within the plaintiff s reach, 
or in other words, may hold the plaintifl fixed with constructive knowledge 
of the fraud — Ntlinom v Ntlu Nath, 20 Cal 425 

174A. Protection of bona fide purchaser —Before a person can obtain 
the benefit of this section he must show (t) that he is a purchaser accord- 
ing to the propel meaning oi the term , that he u a purchaser bona fide 
and (3) that he is a purchaser for valuable consideration — Radhanalh v. 
Gtsborne. 15 W. R 24, at p 27 (P- C ). 

X7S. Application of section to special or local laws . — Under section 
29 as now amended, this section will be applied in computing the period 
of limitation prescribed by any special or local law. The decision in. Radha 
Shy at n v Dmabandhu, 18 C W N 31 to the effect that section 18 of the 
Limitation Act has no application to a proceeding under the Bengal Tenancy 
Act, is no longer good law 

19. (x) Where before the expiration of the period prescribed 
Utatol Mine Ids- '<* “ sult « application m respect of any 
ment m writing property or right, an acknowledgment of 
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liability in respect of such property or nght has been made in 
writing signed by the party against whom such property or right 
is claimed, or by some person through whom he derives title or 
liability, a fresh penod of limitation shall be computed from the 
time when the acknowledgment was so signed 

(2) Where the writing containing the acknowledgment is 
undated, oral evidence may be given of the time when it was 
signed , but, subject to the provisions of the Indian Lvidencc 
Act, 1872, oral evidence of its contents shall not be received 
Explanation I — 1 or the purposes of tlus section an acknow 
lodgment may be sufficient though it omits to specify the exact 
nature of the property or right or avers that the time for payment 
delivery performance or enjoyment lias not jet come, or is 
accompanied by a refusal to pay, deliver, perform or permit 
to enjoy, or is coupled with a claim to a set-off or is addiessed 
to a person other tlian the person entitled to the property 
or nght 

Explanation 11 — J or the purposes of tlus section, * signed" 
means signed either personally or by an agent duly authonzed 
in tlus behalf 

Lxplinalion 111 — J or the purjjoses of tlus section an appli- 
cation for the execution of a decree or order is an application m 
respect of a right. 

176 Before expiration 0/ period — Tin, acknowledgment must bo 
made before the expiration of the period An acknowledgment of a barred 
debt cannot give a fresh start of limitation in favour of the creditor— 
Uiftdal v C hold, 1C»C \V A 03& , Muiiuddt Lai V JJ U o- C /. Hy , 42 
All 390 , hnraj l'rosad v liuutht, 3 P L J 371 

Where a sene* of acknowledgments have been made, each within 
the new penod arising from the previous acknowledgment, and tho first 
u within three jears of the date of the debt, tho debt is kept alivo— 
.UokeikLolv jJumnln Kmaret, 6 Cal 340 

An acknowledgment of liability under the decree rnado and signed by 
the Judgment-debtor more than three years after the first default could 
uot save limitation — SAiiv halka, 2 All 443 

Au acknowledgment made during holidays hut after the expiry of 
the period of limitation prescribed for the suit will not start a new j«nod 
under tlus section as the acknowledgment was made after the expiry of 
the penod . and the fact that the right to sue was subsisting under section 
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4 nn the date til the acln mlcdgment owing to the intervention of the 
1 aeati n w til he of no av ail The word prescribed means prescribed by the 
scl Mule and n >t prescribed bv the operation of sec 4 — Dai Hemhore V 
If asarna. 1 .< Hn*n ”8* \ jrrfram v Ranchhodas 19 N L R 135, 5 N 

L J t-M 1 R 1922 Nag 

But a mortgage is kept alive b\ an acknowledgment embodied in a 
subsequent nortgige-deed executed within the period of grace allowed 
bv section 31 — tfe'i Regain v Har Prasad 1 1 A L J 570 

This section covers cases where the cause of action for recovery of 
the original debt is still subsisting It docs not cover cases where the 
olJ debt is extinguished and a new contract is entered into instead — 
Tara v Dkoobon 13 \t R 462 Such a contract is governed by sec 35 
of the Indian Contract \ct — BtUtitgs v Uncm en anted Service Bank 3 
Ml -8 1 Thus a suit on a bond executed for the balance due on a previous 
bond for which the period of limitation had expired at the time of executing 
the new bond, ma\ be brought by virtue of sec 25 of the Contract Act, 
although the second bond may be ineffectual as an acknowledgment under/ 
this section — Raghoji v 4bd,tl, 1 Bom 590 Similarly, a suit may be 
brought on a promissory note giv en in consideration of a time barred ejebt, 
section 25 of the Contract \ct recognising the right to bring such an action 
—Chalur v Tutsi. 2 Bom 230 

177 Acknowledgment — \ehnowlcdgment means a definite admis- 
sion of liability it is not necessary that there should be a promise to pay , 
the simp'e admission of a debt is sufficient — Buiode Behan v Raj Naratu, 
30 Cal 699 Sulrainama v Veerabhadra 41 M L J 217 , Pert Ramasam* 
v Chandra Kalayya 48 Mad 693 47 M L J 840 , Ibrahim v Laht Mohan, 
30 Cal 974 (975) 28 C W N 322 Nand Lai v Partdb Singh, 3 Lah 326, 
AIR 1922 Lah 425 In this respect the Indian law differs from the 
English law In England, the acknowledgment must be such admission 
of liability that a promise to pay may be inferred from it so thaj| the re- 
quirements of English law are more stringent than those of Indian law. 
See 'ilamram v Seth Rupchand, 33 Cal 1047 (P C ) at p 10O0 Where 
the right claimed is a debt, it is necessary that an unequivocal and un- 
qualified admission of the debt or of the subsisting relationship of debtor 
and creditor should be established, though a promise to pay need not be 
made out — Benode v Rajnaram, 30 Cal 699 

In case of an acknowledgment of a barred debt, which amounts to 
the creation of a new contract under sec 25 of the Contract Act there 
must be an express promise to pay, otherwise the acknowledgment is 
insufficient to create a contract — Ram Bahadur v Damodar, 6 P L J 121, 

If a debt is time barred A there can be n o ac nowledgracnt of the 
debt , there can only be a promise to pay that sum C uch a promise to 
pay would amount to a new contract It is open td the borrower to 
male a promise in writing, signed by himself, to pay a debt of which his 



144 THE INDIAN LIMITATION ACT. [S^C 19 

Where the admission was sn the following terms • "I am ashamed 
that the account has stood so long " it was held to be a good acknowledg- 
ment — Corn forth v Smithard (1859) 3 H & N 13 : Holmes v Maekrelt, 
(1858) 3 C B (N S ) 789 Where the defendant (i e the debtor) himself 
first wrote to the plaintiff requesting lum to send in his account made up 
to Chnstmas last and not having received any reply to his first note, 
he wrote the plaintiff again requesting him to send in his account, it was 
held that there was a sufficient admission of a debt — Quincty v Sharpe, 
(t87 5) x Ex D 7* 

A letter written by a railway company to the plaintiff informing the 
latter that the goods have been nghtly delivered to a third person under 
an indemnity bond and that the plaintiff’s claim cannot be entertained 
is not an acknowledgment of liability but on the contrary amounts to 
a denial of liability — Ludhomal v Secretary of State, 13 S L R I An 
allegation that a debt has been discharged is not an acknowledgment 
because it is tantamount to a denial of the debt — Jtangasami v Thangaielu, 
42 Mad 637 wt W 333, 50 Ind Cas 380 Where there was an acknow- 
ledgment that there was a mortgage, and there was no express statement 
that it was discharged but there was a statement that m order to pay off 
the debt a sale was effected and that since the date of sate the vendees 
had been in possession of the property, held that the statement did not 
constitute an acknowledgment of liability — Chhaterdhari v Nastb Stugh, 
5? I T 35! 78 Ind Cas 919 A I R 1924 Pat 806 

Where a person admitted in a previous case that he had received 
Its 1 000 as earnest money hut stated that the sum had been more than 
repaid by delivery of cotton to the value of Rs 3 000, such a statement 
cannot be construed into an admission of a subsisting liability in respect 
of Its 1 000 — Kalu v Mthru, 41 P It 1916 But where a debtor wrote 
a letter to the creditor enclosing a memorandum of account which showed 
that out of the amount of Rs 1 654 due to the creditor, the debtor had 
deducted the sum of Rs 1,498 being a sum due to the debtor from a firm 
of which the creditor was the manager, and remitted to the creditor Rs 156 
being the balance due held that the meTe fact that the debtor stated in 
the account that he had on that day appropriated a part of the amount 
due to the creditor in satisfaction of a claim due from a third party did 
not alter the fact that on the date of the letter the sum of.Rs 1,654 was 
due from the debtor to the creditor before the alleged appropriation iras 
made , there was therefore an acknowledgment of the whole sum of Rs 
1654 — Curlender v, Abdul Hamid. 43 All 216 (219) 

The acknowledgment of liability must be an absolutely uneondifionaf 
one. A letter tantamount to a statement that the writer woufcf see whether 
any amount was due is not an acknowledgment sufficient to give a fresh 
start— Jogeshwar v, ttajnarairt, 31 Cal. 195 A letter saying that the 
writer will sign alter looking into the accounts is no acknowledgment— 
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Bham v Gajadhar 10 C W V 170 But where the defendant denied 
that an\ balance would be due to the plaintiff but admitted that accounts 
should be taken and that he would be liable if any balance were found duo 
to the plaintiff it was held that the defendant had made an acknowledg- 
ment of the debt — Sitayya v Rangareddi 10 Mad 259 Similarly, where 
the defendants admitted the existence of a running account between tho 
parties and went on to say that his representatives would compare accounts 
and pat what was found to be due held that the words were a clear ad- 
mission of babilit> — Sant Lai v Beni Prasad 23 A L J 248, 87 Ind Cas 
9S3 \ I It- 1925 All 340 

Where the parties to an dbtchalnama acknowledged that accounts 
remained unadjusted which the arbitrators had to adjust, and each party 
agreed that he would pay such amount as might be found due from him 
on adjustment of accounts, it was held that there was sufficient acknow- 
ledgment — Janardan v Radhaballalh. 23 C W N 921 

Even if the acknowledgment b« a conditional one, the condition must 
be fulfilled m order that such acknowledgment should save limitation 
— Man tram v Seth Hup Chand. 33 Cal 1047 at p 1058 (PC). ArunaChetla 
v Rangiah Appa, 29 Mad 519 The defendant wrote a letter to the 
effect that if certain arbitrators should decide that the defendant should 
pay any amount, he would immediately pay The arbitrators failed 
It was held that the letter would not operate as an acknowledgment — 
Ramamurthy v Gopayya, 40 Mad 70 1 . Narayanasann v Gangadhara, 
37 M L J 353 

An acknowledgment of liability need not be express, it may be by 
implication— 4 rur Sing* v Partab, 131 P It 1919, Snbba Rat) v Para - 
suratna 34 M L J 551 Bhagwa/t v Madhao, 46 Bom 1000, 24 Bom 
L It 713, but the implication must bo a necessarj implication, so that 
the acknowledgment is clear and unequivocal — ZJtfci Saheb V Sayad AI tf 
Mohamad 9 S L ft J43 , Fillip &• Co v Af ahotnedaUi, 13 S L R 183 , 
RaUirain v Budhuram, 79 Ind Cas 914 (Sind) Where a j udgment-debtor 
in an execution proceeding objected to his being arrested because he was a 
poor man and asked that the warrant of arrest should not be executed until 
his objection had been decided, held that there was no acknowledgment 
of a debt within the meaning of this section but a mere objection to the 
execution of the decree in the manner sought by the decree holder An 
acknowledgment must be a dear one and not be left to sheer inference — • 
Lachman Dus v Ahmad Hassan, 39 AU 357 

But a petition by the arrested judgment-debtor praying for release 
and for an order to pay the balance of the decretal amount is an acknow- 
ledgment of the judgment-debt — Vithalv Gopal, 5 N L R 8 

Where the defendant stated that for the last five years he had open 
and current account with the plaintiff s predecessor, the legal consequence 
would be that either of the parties had a right against the other to an 
L, ZO 
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Where the 14! mission was in the following tcrm3 I am ashamed 
that the account has stood so long it was held to be a good acknowledg 
ment — Corn forth v Smitkard (1859) 5 H & N 13 Holmes v Mackrell 
(1858) 3 C B (V S) 789 Where the defendant (re the debtor) himself 
first wrote to the plaintiff requesting him to send in his account made up 
to Christmas last and not having received any reply to his first note 
he wrote the plaintiff again requesting him to send in his account it was 
held that there was a sufficient admission of a debt — Qmrtcey v Sharpe, 
(1875) 1 Ex D 72 

A letter written by a railway company to the plaintiff infonning the 
latter that the goods have been nghtly delivered to a third person under 
an indemnity bond and that the plaintiff s claim cannot be entertained 
is not an acknowledgment of liability but on the contrary amounts to 
a denial of liability — Lttdhomal v Secretary of Stale 13 S L R 1 An 
allegation that a debt has been discharged is not an acknowledgment 
because it is tantamount to a denial of the debt — Rangasami v Thangavelu 
43 Mad 637 to L W 333 50 Ind Cas 380 Where there was an acknow 
ledgment that theie was a mortgage and there was no express statement 
that it was discharged but there was a statement that in order to pay off 
the debt a sale w as effected and that since the date of sale the vendees 
had been in possession of the property held that the statement did not 
constitute an acknowledgment of liability — Chhaterdhan v Nastb Singh 
5 P L T 351 -8 Ind Cas 919 AIR 1924 Pat 806 

Where a person admitted in a previous case that he had received 
Rs 1 000 as earnest money but stated that the sum had been more than 
repaid by delivery of cotton to the value of Rs 3 000 such a statement 
cannot be construed into an admission of a subsisting liability in respect 
of Rs 1 000 — Kalu v Afehru 41 P R 1916 But where a debtor wrote 
a letter to the creditor enclosing a memorandum of account which showed 
that out of the amount of Rs 1 654 due to the creditor the debtor had 
deducted the sum of Rs 1 498 being a sum due to the debtor from a firm 
of which the creditor was the manager and remitted to the creditor Rs 1 56 
being the balance due held that the mere fact that the debtor stated m 
the account that he had on that day appropriated a part of the amount 
due to the creditor in satisfaction of a claim due from a third party did 
not alter the fact that on the date of the letter the sum of Rs t 654 was 
due from the debtor to the creditor before the alleged appropriation was 
made there was therefore an acknowledgment of the whole sum of Rs 
1654 — Curlender v Abdul Hamid 43 All 216 (219) 

The acknowledgment of liability must be an absolutely unconditional 
one A letter tantamount to a statement that the writer would sec whether 
any amount was due is not an acknowledgment sufficient to give a fresh 
start — Jogishwar v Rajnarain, 31 Cal 195 A letter saying that the 
water will sign after looking into the accounts is no acknowledgment— 



SEC ig ] THE INDIAN LIMITATION ACT 145 

lihairo v Gajadhar in C W N i-o But where the defendant denied 
that anv balance would be due to the plaintiff but admitted that accounts 
should be taken and that he would be liable if any balance were found duo 
to the plaintiff it was held that the defendant had made an acknowledg 
ment of the debt — Sitayya v RatiguredJi 10 Mad 259 Similarly where 
the defendants admitted the existence of a running account between the 
parties and went on to sav that his rcprcsentatn cs would compare accounts 
and pa\ what was found to be due held that the wards were a clear ad 
mission of liability — Sant Lai v Ben Prasad 23 A L J 248 87 Ind Cas 

985 AIR. 1925 All 340 

Where the parties to an abtchalnanta acknowledged that accounts 
remained unadjusted which the arbitrators had to adjust and each party 
agreed that be would pav such amount as might be found due from him 
on adjustment of accounts it was held that there was sufficient acknow 
lodgment — Janardan v Radhaballabh 23 C W N 921 

E\cn if the acknowledgment be a conditional one the condition must 
be fulfilled in order that such acknowledgment should save limitation 
— Mam ram v Seth Rup Lhar.d 33 Cal 1047 at p 1058 (P C ) Arunachella 
v Rangiah Appa 29 Mad 519 The defendant wrote a letter to the 
effect that if certain arbitrators should decide that the defendant should 
pay any amount he would immediately pay The arbitrators failed 
It was held that the letter would not operate as an acknowledgment — 
Rai 1a nurthy v Gopayya 40 Mad 701 Varayauasami v Gangadhara 
37 M L. J 353 

An acknowledgment of liability need not be express it may be by 
implication — 4 ftir Si igh v Partab 131 P U 1919 Subba Rao v Para 
sura tia 34 M L J 551 Bhagwan v Madkau 46 Bom 1000 24 Bom 
L R 713 but the implication must be a necessary implication so that 
the acknowledgment is dear and unequivocal— B 161 Saheb v Say ad Mir 
Mohamad 9 S L R 143 Fillip & Co v Mahomedallt 13 S L R 183 
Ralhranv Budhuram 79 Ind Cas 914 (Sind) Where a judgment debtor 
in an execution proceeding objected to his being arrested because he was a 
poor man and asked that the warrant of arrest should not be executed until 
his objection had been decided held that there was no acknowledgment 
of a debt within the meaning of this section but a mere objection to the 
execution of the decree in the manner sought by the decree holder An 

acknowledgment must be a clear one and not be left to sheer inference 

LachmanDasv Ahmad II assan 39 All 357 

But a petition by the arrested judgment debtor praying for release 
and for an order to pay the balance of the decretal amount is an acknow 
lodgment of the judgment-debt — Vtthal v Gopal 5 N L R 8 

Where the defendant stated that for the last five years he had open 
and current account with the plaintiff 3 predecessor the legal consequence 
would be that cither of the parties had a nght against the other to an 
l xo 
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Where the admission was in the following terms I am ashamed 
that the account has stood so long it was held to be a good acknow ledg 
ment — Cornforth v Smithard (1859) 5 H &. V 13 Holmes v Mackrell 
(1858) 3 C B {N S ) 789 Where the defendant (» e the debtor) himself 
first wrote to the plaintiff requesting him to send in his account made up 
to Chnstmas last and not having received anv reply to his first note 
he wrote the plaintiff again requesting him to send in his account it was 
held that there was a sufficient admission of a debt — Qutncey v Sharpe 
(1875) r Ex D 72 

A letter written by a railway company to the plaintiff informing the 
latter that the goods haie been rightly delivered to a third person under 
an indemnity bond and that the plaintiff s claim cannot be entertained 
is not an ackno vledgment of liability but on the contrary amounts to 
a denial of liability — Ludhontal v Secretary of Slate 13 S l R 1 An 
allegation that a debt has been discharged is not an acknowledgment 
because it is tantamount to a denial of the debt — Rangasa nt v Thai gavelu 
42 Mad 637 10L W 333 50 Ind Cas 380 Where there was an acknow 
lodgment that there was a mortgage and there was no express statement 
that it was discharged but there was a statement that in order to pay off 
the debt a sale was effected and that since the date of sale the vendees 
had been in possession of the property held that the statement did not 
constitute an acknowledgment of liability — Ckhaterdhart v Nasib Singh 
5 P L T 5 3 r 78 Ind Cas 919 AIR 1924 Pat 806 

Where a person admitted m a previous case that he had received 
Rs r 000 as earnest money but stated that the sum had been more than 
repaid by delivery of cotton to the value of Rs 3 000 such a statement 
cannot be construed into an admission of a subsisting liability in respect 
of Rs 1 000 — Kalu v Wehru 41 P R 1916 But where a debtor wrote 
a letter to the creditor enclosing a memorandum of account which showed 
that out of the amount of Rs 1 654 due to the creditor the debtor had 
deducted the sum of Rs 1 498 being a sum due to the debtor from a firm 
of which the creditor was the manager and remitted to the creditor Rs 156 
being the balance due held that the mere fact that the debtor stated in 
the account that he had on that day appropriated a part of the amount 
due to the creditor m satisfaction of a claim due from a third party did 
not alter the fact that on the date of the letter the sum of Rs 1 654 was 
due from the debtor to the creditor before the alleged appropriation was 
made there was therefore an acknowledgment of the whole sum of Rs 
1654— Curlender v Abdul Hamid 43 All 216 (219) 

The acknowledgment of liability must be an absolutely unconditional 
oac A letter tantamount to a statement that the writer would see whether 
any amount was due is not an acknowledgment sufficient to give a fresh 
start — Jogeshwar v Rajnaram 31 Cal 195 A letter saying that the 
writer will sign after looking into the accounts is no acknowledgment— 
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Dhatra v Gajadhar tq C W N :-o But where the defendant denied 
that am balance would be due to the plaintiff but admitted that accounts 
should be taken and that he would be liable if any balance were found duo 
to the plaintiff it was held that the defendant had made an acknowledge 
ment of the debt — Sitayya v Rangareddi to Mad 259 Similarly where 
the defendants admitted the existence of a running account between the 
parties and went on to sav that his representatives would compare accounts 
and pav what was found to be due held that the words were a clear ad 
musion of liability — Sant Lai v Bern Prasad 23 A L J 248 87 Ind Cas 
V I R 1925 All 340 

\\ here the parties to an abtehalnama acknow ledged that accounts 
remained unadjusted which the arbitrators had to adjust and each party 
agreed that he would pav such amount as might be found due from him 
on adjustment of accounts it was held that there was sufficient acknow- 
ledgment — Janardanv Radhaballabh 23 c W N 921 

Even if the acknowledgment be a conditional one tho condition must 
be fulfilled m order that such acknowledgment should save limitation 
— Mamram v Seth Hup Chant! 33 Cal 1047 at p 1058 (PC) Arunachtlia 
v Rangiah Appa 29 Mad 5:9 The defendant wrote a letter to the 
effect that if certain arbitrators should decide that the defendant should 
pay an> amount he would immediately pay The arbitrators failed 
It was held that the letter would not operate as an acknowledgment — 
Ramamurthy v Gopayya 40 Mad 701 Warayanasann v Gangadhara, 
37 'I L J 353 

Art acknowledgment ol liability need not be express it may be by 
implication — 4 rur Singh v Partab 131 P II 1919 Subba Rao v Para- 
sura na 34 M L J ^51 Bhagwan v Madhav 46 Bom 1000 24 Bom 
L K 713 but the implication must be a nccessar> implication so that 
the acknowledgment is clear and unequivocal — Bibt Saheb v Say ad Mir 
Mohamad 9 S L R 143 Fillip &• Co v Mahomedalh 13 S L R 183, 
Ralhramv Dudhuram 79 Ind Cas 914 (Sind) Where a judgment-debtor 
in an execution proceeding objected to his being arrested because he was a 
poor man and asked that the warrant of arrest should not be executed until 
his objection had been decided held that there was no acknowledgment 
of a debt within the meaning of this section but a mere objection to the 
execution of the decree in the manner sought by the decree holder An 
acknowledgment must be a clear one and not be left to sheer inference— 
Lachnian Das v Ahmad Hassati 39 AU 357 

But a petition by the arrested judgment debtor praying for release 
and for an order to pay the balance of the decretal amount is an acknow 
ledgment of the judgment debt — Vilhal v Gopal 5 N L R g 

Where the defendant stated that for the last five year* he had open 
and current account with the plaintiff s predecessor the legal consequence 
would be that either of the parties had a nght against the other to -a 
L 10 
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account ; it followed equally that whoever on the account should be shown 
to be the debtor to the other was bound to pay his debt to the other, and 
the inevitable deduction from the admission is that the defendant ac- 
knowledged his liability to pay his debt-to the plaintiff, if the balance should 
be ascertained to be against him — Maintain Seth v. Seth Rup Chand, 33 
Cal 1047 (1057) P C Where the principal sum advanced on a mortgage 
bond was Rs 5,700, and on payment of Rs 1,751 by the mortgagor an en- 
dorsement was made by him on the back of the bond in the following 
terms “Paid on account of principal as per separate accounts, Rs. 1,751 
only," held that the endorsement was a sufficient acknowledgment under 
this section Although it did not specify the principal sum due at the 
time of the endorsement, still the expression 'the principal 1 must be taken 
to refer to the principal mentioned in the bond on the back whereof the 
endorsement was made — Prasanna v N trait] an, 48 Cal 1046, 26 C W N. 
213, 64 Ind Cas 988 In order to make a binding acknowledgment it is 
not necessary that the exact sum due should be stated m the acknowledg- 
ment, it being sufficient if some debt be acknowledged due — Colledge v, 
Horn, (1815) 3 Bing 119 , Lachmere v Fletcher, (1833) 1 C & M 623 
An acknowledgment of liability would be a good acknowledgment, 
even if it is accompanied with a demand of evidence of title Thus, the 
tenants wrote to the landlord's attorney "As we have informed your client, 
we are quite willing to pay him the rent due under our nourasi pattah if 
he can shew a title to give us a good receipt for it that will satisfy our 
lawyers If he is in the same position that his father was. up to the time 
of his death, and unable to produce a perfect title, we are still willing to pay 
him the rent on his giving us a substantial indemnity similar to that which 
we had from his father ** It was held to be a sufficient acknowledgment 
ot the tenants' liability to pay rent — Rungo Lall v Wilson, 26 Cal 204 
Again, the acknowledgment must distinctly and definitely relate to 
the liability in respect of the right claimed — Bentmadhub v. Birbal, 21 
O C 1 51 , it must be a necessary implication from the words used that 
the person acknowledging was referring to the distinct liability in dispute, 
and not any liability — Htngu v Heramba, 13 C. L. J. 139, Fillip 6* Co 
v. Mahomedalli, 13 S. L R. 183 ; Gopal Rao v. Harxlal, 9 Bom. L R 715 , 
Bhagwan v Aladhav, 24 Bora L R. 713, A. I R. 19 22 Bom. 356 A letter 
sent by the defendant to the plaintiff was as follows — "l was hound 
to send Rs. 30 according to my oaida {fixed tune) but on account of tho 
death of my father I have not been able to fulfil my promise. But now, 
on his obsequies being ovcr/l will positively pay Rs 30 As to whatever 
debts may be due by my old man, I am bound to pay the same so long as 
there is life in me. TI113 is, indeed, my earnest wish After this, God's 
will be done. Therefore I will positively pay Rs 30 ” It was held that 
the letter merely contained the personal promise of the writer to pay 
Rs. 30 and a general admission that be was liable to pay bi$ father’s debt, 
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but it did not acknowledge the existence of any particular debt due to 
the plaintiff from the defendant s deceased father — Madhai rao v Gulabhai, 
23 Bom 177 If more than one debt be due to the creditor at the time, 
the acknowledgment must be such as to identify the particular debt sued 
on, for oral evidence will not be admissible to establish the identity of tho 
debt — B eli Mah aratn v Collector, 17 All 198 (P C ) 

It is not necessary that the creditor should openly assent to an amount 
acknowledged by his debtor to be due to him , it is sufficient if he relics 
upon it in the suit he brings, and if between the date of acknowledgment 
and the time of bringing the suit, the creditor has allowed the acknow- 
ledgment to remain uncontradictcd and unexplained b j his debtor — 
Lalji v Hoghoonundun, 6 Cal 447 (452) 

It is not required that an acknowledgment should specify every legal 
consequence of the thing acknowledged A simple acknowledgment by 
one of two joint-debtors that the original debt was a joint debt is sufficient 
to keep alive the right of the other to claim contribution — Sukhamont v. 
I shut 1 Chunder, 23 Cal 844 (PC) The plaintiff shipped 200 cases of oil on 
the defendant s steamship from Bombay to Jeddah On the arrival of the 
steamship at Jeddah, 350! the cases were missing and were short delivered 
The agents of the defendant company at Jeddah granted a certificate that 
the 35 cases had been short delivered Held that the certificate of short 
delivery amounted to an acknowledgment of liability in respect of the 
goods short delivered The certificate contained a clear acknowledgment 
that 35 cases had been short delivered meaning that the 35 cases which 
ought to have been delivered had not been delivered Fiom that followed 
the legal incident of the defendant s position to pay compensation in respect 
of non-delivery — Haji A jam v Bombay &■ Persia S N Co , 26 Bom 5O2 

178 Acknowledgment, to whom to be made — It is not necessary 
that the acknowledgment of liability must be made to the person who 
is entitled to tlie right in respect of which the liability arises, or to any 
one through w horn he claims An acknowledgment, to whomsoever made, 
is a valid acknowledgment if it points with reasonable certainty to the 
liability under dispute— Guru Char an v Surendra, 19 C \V N 26 3 , Bhag- 
wan v Madhav, 24 Bom L Ii 713 46 Bom 1000 Venkata Krtshmah 
v Subbarajudu, 40 Mad O9S Abdul v Von Go'dstetn 43 P R 1910, 
Tanner v Smart, (1827) 6 B A C 603 Hath day v Ward, (1811) 3 
Camp 32 , Moodte v Bannister, (1859) 4 Drew 432 See Explanation I 

It has been held in a Calcutta case that an acknowedgraent to be 
operative must be made to the creditor or to a person through whom 
he claims or at least must be addressed to some person, though not neces- 
sarily the person entitled to the nght Therefore the recital of a debt 
in a conveyance, which was not addressed to any person nor was com- 
municated to the creditors or any body on their behalf, could not be treated 



THE INDIAN LIMITATION ACT. 


[Sec. 19. 


148 

as an acknowledgment sufficient to same limitation — Imam Alt v Bay 
Nath, 33 Cal 613, following Mylapore v Yeo Kay, 14 Cal 801 (P. C ) 
Similarly it was held »n a Bombay case that an entry in the debtor’s book 
of account was not an acknowledgment because it was not communicated 
or addressed to the creditor or some person — Mahalakshmi Bat v. Nageswar, 
10 Bom 71 But the authority of these rulings has been shaken by the 
Pnvy Council decision in Mamram Seth v Seth Rupchand, 33 Cal 1047 
(P C ) in which tlie acknowledgment was not addressed to the creditor 
or to any person but was contained in a petition for probate, and by another 
decision of the same high tribunal in Hiralal v. Narstlal, 37 Bom 326 
P C (cited below) in which the acknowledgment was contained in a certain 
book of the Government Agent Sec 45 Bom 934 at page 943 In fact 
it will be evident from the undemoted cases that an acknowledgment is 
not required to be addressed to any person, much less to the creditor or some 
person through whom he claims 

Thus, a deposition given and signed by a party as a witness in a suit 
Is a sufficient acknowledgment in writing under sec 19 — Venkata v Partha- 
saradhi, 16 Mad 220 Pena Vcnkan v Subramantan, 20 Mad 239 Meghraj 
V Mathura, 35 All 437 ^ubramanta v Vterabhadra, 41 M L J 217. 
so also, a written statement in a former suit and containing a distinct 
acknowledgment of a mortgage or debt or nght will give a fresh starting 
point of limitation — Bat mot and v Ramit la!, 20 P It 1887 Jeba v 
Cham an, 16 P U 1891 SAnnttvas v Warhar, 32 Bom 296 Venhaiaratnam 
v Ramaraju, 24 Mad 361 Kadn fakirappa v Monti Hus an 19 M I J 
650 Official Assignee v Subram ant a, 46 M L J 1 ; Indar Pal v Mea/a 
SimjJi, 36 Ml. 264 . Gaiigo Sahni v Kfcaian Chand, \ Lali 357 /tain ltd ar 
v Beni Singh, Jj O C 80 10 O L J 7 

A statement contained in a plaint in a case filed by the grandfather 
of the mortgagee to the effect that the property is mortgaged to lum is 
an ncknow lodgment of liabilita in respect of the mortgagor's nght to re- 
deem — Hart Chand v Phiraya, ign P. \V R 82. So also, where in a 
suit for redemption of a mortgage the plaintiff, who was the purchaser 
of a portion of the mortgaged property, stated m his plaint that there 
were other persons interested in the redemption of the property who had 
not joined in the suit, and that therefore he was seeking to redeem the 
entire mortgage making the other persons as pro forma defendants, held 
that this statement amounted to an acknowledgment of the nght of the 
other co-mortgagors to redeem — Boleshar v. Ram Deo, 36 All 408 

A statement contained ui a Kobala that a certain mortgage on some 
of the properties comprised in the Kciiala is still subsisting has the effect 
of an acknowledgment so as to create a cetr pc nod at limitation — Atitur 
v. Ram Chandra, 91 lod. Cas 461, A. I. R. 1926 Cal. 693. 

An entry in the uanh id-ur* m which the mortgagee stated the amount 
of the mortgage anj the names of the parties, 13 an acknowledgment* in 
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respect of the mortgagor s right to redeem — Kami a Deti v. Gurdayal, 
17 \ L j 330 Where a certain desatgtrt daslur having been mort- 
gaged on the 4U1 Vox ember 1793 the mortgagees procured the entry of 
their names in the Collector s books as mortgagees, and on 8U1 June 1843. 
an entry of payment to the mortgagees of their respective shares of the 
allowance was made in the books of the Government Agent entrusted 
with the payment thereof, and the mortgagees signed their names against 
it acknowledging receipt of their shares held that a new period of limitation 
started from the date of the acknowledgment and a suit for redemption 
brought in 1901 was in time — Hiralal v Kara! a!, 37 Bom 326 (P C ). 
Certain lands were mortgaged with possession in 1826 Government 
issued sanads to the holders of the lands in 1865 and 1876 These sanads 
were entered in a register where the mortgagee was described as holding 
the lands as mortga 0 ee These entries were signed by the mortgagee. 
On the death of the mortgagee a similar sanad was granted to his widow 
in 1882 and was similarly entered in the register and signed by the widow. 
The moitgagor having sued for redemption in 1917, held that the registers 
having the signatures of the mortgagee and his widow were acknowledgments 
of the mortgagees liability to be redeemed by the mortgagor and con* 
sequently the suit was not barred — Pranjtvan Das v Bat Mam, 43 Bom. 
934 (dissenting from I m ant Alt v Daijnath, 33 Cal 613) 

If an insolvent wntes down a debt in his schedule as owing the debt 
to a named person and signs the schedule, that is a sufficient acknow 
ledgment under this section — Shrtgobal v Dhanalal, 35 Bom. 383 . Rampal 
v . Wand Lai, 16 C W N 346 

In a suit to redeem a kanoin the plaintiff set up in bar of limitation 
an acknowledgment contained in the will of the deceased mortgagee who 
thereby devised to Ins son lands therein described as held by him on kanom. 
The mortgagor s name was not mentioned nor the date of the kanom, nor 
was there any further description of the land, which, however, was admitted 
to be the land in question 111 the suit it was held that the will constituted 
an acknowledgment under this section notwithstanding the absence of the 
name of the mortgagor and the date of the mortgage — Uppt v. Mammavan, 
16 Mad 3 66 

Where the defendants attested as correct the record of rights prepared 
at a settlement with them of an estate in which they were described as 
mortgagees, but which did not mention the name of the mortgagor, it was 
held that there was an acknowledgment of the mortgagor s nght to redeem 
under article 148— Data Chand v. Sarfrai, 1 All 117. 

Where a mortgagee sold his nght in the mortgaged property, and in the 
deed he stated that he was ho'ding the property as a mortgagee under 
a mortgage-deed dated nth June 1849, held that the statement 10 the 
sale-deed was an acknowledgment which extended the time for the purpose 
of redemption — Hat Nat ay an v. Sheo Prasad , 11 A. L. J. 86, 
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Under tho English law, an acknowledgment to a stranger is inoperative 
— Stamford v Smith, (189*] * Q U 7^5 Rogers v Q until, 26 L R Ir 136. 

179 Other instances of acknowledgment — Where the creditor 
granted an extension of time on tho written application of the debtor 
praying for extension the written application amounted to an acknow- 
ledgmciit-~-Sw£ap/>a v Gobmdappa 12 M L J 351 

Though a letter written by the defendant to tho plaintiff contained no 
mention of the sum duo or any promise to pay, stiU tho combined elfcet 
of a letter written by the plainlilf demanding payment and tho letter 
written by tho defendant m reply thereto was held to be an acknow- 
ledgment sufficient to save limitation — Harmon v Hope, 9 Ii L It 
App 43 

A mortgagor subsequent to his mortgago executed two promissory 
notes in favour of the mortgagee in one of these notes he referred to tho 
mortgage -debt thus the amount duo under tho mortgage-deed is set 
apart in another he wrote besides this, the mortgage-debt is distinct ' 
These notes would he sufficient acknowledgment of the mortgage — Dtnhar 
v Chhagantal 38 Mom 177 

An acknowledgment which is valid in other respects cannot be in- 
operative simply because it assigns a wrong date to tho debt Where in a 
previous suit for ejectment the defendant alleged that lie was m possession 
as usufructuary mortgagee under a specific mortgage of 1842, it was held 
that in a suit for redemption tho above statement amounted to an acknow- 
ledgment although it was found that the mortgage was that of a dale 
earlier than 18 \i — Dtp Singh v Gtrand 26 All 313 See also liar N arum 
v Shea Vrosad it A L J 80 

In a suit upon a joint and several bond brought agamst tho defendant 
as a principal debtor an acknowledgment of liability mada by lum as 
surety oiily is sufficient to save limitation —Uncovcnanlcd Struct Dank 
v Grant, xo All 93 

A halchitta is an acknowledgment within U10 meaning of tins section 
— Mahendra Nath v Lalit Mohan, 46 Cal 746 

A rurukhala {» t account stated, being the totalling up of the items 
of an account and adding Interest and acknowledging their correctness) 
signed by the debtor and made within tho period of limitation implies a 
promisa to pay the debt and can form the basis of a suit — Chumlal v 
Laxinan, 46 Mora 24, A 1 U 1922 Mom 183 23110m L K Cod 

When a jtrson burrows a sum of money and executes a promissory 
note, ho executes it lor tho consideration received by him, and when it is 
executed ia respect of a consideration already passed, it is an acknowledg- 
ment of tho liability U» pay tbo amount mentioned in tho note Lven 
though the promissory note cannot bo enforced for some cause (eg as 
offending agalust sec 26 of tho I'aper Currency Act) it cau nevertheless 
U wed as evideucoof an acknowledgment of liability— A Muiw/uniuyya 
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v Venhatjralnam 50 M L J 36, 92 Ind Ca3 626, A I R. J926 Mad. 
452 , \orAlmufAu v Audiappa 2917 M \V N 778, 6 L VV 630. 

\n endorsement on a promissory note amounts to an acknowledgment 
of babilitj for the balance due under the note Thus, the defendant 
executed a promissory note on November 12, 1913 for Rs 1,500. Pay- 
ments were made of Its 90 in February 1913. Rs 200 in January 1916 
and Rs 3S1 in Vpnl 1916 On November 6, 1916 he endorsed on the note 
the three payments which had been made on the previous dates, added 
up the total and signed underneath He'd that the endorsement meant 
that the promisor recorded that be had paid Rs 671 against the liability 
under the promissory note and that consequently he admitted his liability 
to pay the balance Vs a matter of common law, an endorsement on a 
promissory note by the promisor is an acknowledgment of liability which 
starts a fresh period of limitation from the date on which it was made, 
and it makes no difference that such endorsement is below an account 
showing what lias already been paid under the promissory note — Ganesh 
v Datlatraya, 47 Bom 632, 25 B°m L R H 4 > 7* Ind Cas. 249 (following 
Venkata Knshmah v Subbrayudu, 40 Mad 69S) 

180. Acknowledgment when not valid — Acknowledgment made 
by a person under legal disability is not valid Thus, an acknowledge 
ment given by a minor will be inoperative and cannot give a fresh start 
of limitation — Ann ul Reman v Deni Ram , 59 P R 1901 

The words remittance of £40 to old account were held not neces- 
sarily to import that a further sum was due so as to constitute an ac- 
knowledgment of a debt— SA#.wwa>* v Fleming 5 B L R 619 

An acknowledgment not coming directly from the debtor himself but 
merely deduced as an inference from the tenor of a senes of letters is 
not a proper acknowledgment There must be som* pnncipal writing 
of a particular date (from which the new period of limitation is to run) 
which can be relied on by itself A senes of letters in none of which there 
is a definite acknowledgment of the debt 13 not sufficient — Rogers v Mon- 
Inou, 613 L R 550 

An acknowledgment of a different kind of liability is not sufficient 
to save limitation Thus, an admission made by a tenant that he held 
the land as a mulgaim (permanent) tenant at a lighter rent is not an ac- 
knowledgment entitling the landlord to recover rent from the defendant 
as a chalgaim tenant (tenant from year to year) — Venkataramana v Sri- 
NH'asa, O Mad 182 

The acceptance of a sale-certificate by the purchaser of a mortgagee a 
interest in land, sold in satisfaction of a decree against him, is not an 
acknowledgment by the purchaser of the title of the mortgagor, so as to 
give him a fresh starting point for a new penod within which he can 
redeem — Raman v Krishna 6 Mad 325 (337) 

Where the defendants in the present partition suit * m a w r 
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statement filed by them in a previous suit the following statement, viz. 
“proper parties have not been joined in this suit, since A and S left a sister 
B who died after them It is necessary to join her heirs in the suit 
it was held that the above words were not an admission that Bs heirs 
had a share in the estate, and did not amount to an acknowledgment 
of liability — Bibt Saheb v Syei Mir Mahammai 9 S L R 143 

An acknowledgment of liability contained in a communication made 
to a publ.c officer in official confidence cannot be relied upon, since that 
communication is inadmissible m evidence under the provisions of sec 124 
Evidence Act Thus, in a suit on a mortgage bond, the mortgagee cannot 
rely upon a letter written by the mortgagor to the Collector, in which the 
ntortgagor had mentioned the mortgage and had stated that he was finan- 
cially embarrassed and desired the Court of Wards to take charge of his 
estate. Such a statement is made solely with the purpose of giving infor- 
mation to the Court of Wards on the strength of which the Court of 
Wards may decide whether or not the estate should be taken over , such 
a communication made to the Collector in official confidence cannot 
be made public property and cannot be relied upon by the creditor as an 
acknowledgment of liability — Collector v Jamm Prasad, 44 All. 360 (366), 
20 AL J 140 

In a suit upon a promissory note, the plaintiff relied upon a written 
statement filed by the defendant in another suit, as constituting an ac- 
knowledgment of liability The written statement merely called upon 
the plaintiff to produce the promissory note adverted to in the plaint 
in that other case It was held that the written statement was insufficient 
to establish an acknowledgment of liability in respect of the prpmissory 
note which was the foundation of the present claim — Kapur v Nartujan, 
34 P It 1918 

The delivery of a hundi and a cheque which are dishonoured on presen- 
tation does not amount to an acknowledgment — Padma Lochan v Girish 
Chandra, 46 Cal 168 (170) But where the hunds (which was given and 
dishonoured) was accompanied by a letter of the defendant acknowledg- 
ing bis liability on the hun&i. held that there was a sufficient acknowledg- 
ment of the debt — Raman v Vairavan, 7 Mad. 392. ( 

An oral acknowledgment of a debt is not valid This section requires 
the acknowledgment to be in writing— GhaSita v Sultan, ign P, R, 93 

x8i. Signng — An acknowledgment without signature is no ac- 
knowledgment — • Jaggi v, S« Ram, 34 All 464. An admission of a debt 
in a draft will written by the testator in the first line of which his name 
appeared but which was not signed by him, did not constitute an acknow- 
ledgment under this section — Ramasamt v Mutlusami, 15 Mad. 380. 
Entries in the debtor's account books not signed cannot be treated as 
an acknowledgment under this section —Palaiuappa v. Vtcrappa, 34 
M. L. ], 41. A deposition made by the defendant in another suit but 
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neither signed In turn nor b> his authorised agent does not amount to 
a p-oper achnow lodgment — h apur v Vjnnjan, 191S I’ R 34 

Signature need not niccssanly lx, by wnting one s name Making 
his mart, tn an illiterate debtor is sufficient — Bheeinangoj/Ja v Eeranah, 
7 M 11 C It 35» Janu v J igj S Bom 20. Under section 3 (52) 
cf ill (tcncral clauses \ct Sign shiuld with reference to a person who 
is unable t > wnti lus name include lus mark 

'signature In initials is not valid and an acknowledgment merely 
bearing initial* instead if signature in 11 it proper — Lakshniaixackaryulu v 
1 enkd drama**)* 3 L \\ ■ \ I K 19-6 Mad S27 

It there is a particular custom of siguiug among the class or community 
to which the defend mt bcl m,» and if the defendant signs according 
to that custom thit woull b a suJicient signature Tor instance, where 
a certain letter contained certain specified words in the handwriting of the 
defendant at the top and the bottom and the evidence showed that among 
the community to which the lefeudant belonged this was the usual custom 
of signing letter* and informal docura nts, it was held that the wnting 
of tile specified words amounted to signing — Gangadhar v Shidramapa, 
18 Doin 5S6 so also, according to the custom and practice of Natukottai 
Chet tie* who do not sign their fetters at the foot but begin by saying 
that the letter is from such and such a firm the name so written is a 
sufficient signature — Muthxa v Kutlayai 1918 M W N 42 

Where in a halchxla which represented the a count between tile defend- 
ant an! the plaintiff the defendants name was entered at the top of the 
entries on the debit sid waich were admittedly written by the defendant 
and he wrrot the words lihhxta ig khode (written by self) at the bo tom of 
the entries it was held that this was t ic mode adopt d by the debtor of 
signing tne hate hit a — Sadasooh v Baikanta 31 Cal 1043 

Raj alls Maharajas and great Zemindars often sign without any name 
They simply put down the words Sree or Maharaja or the name of the 
place ( eg Burdwan Nuddia) such a signature is sufficient bee Gxinee 
Bisdias v Sragopal, 8 W U 395 

Where an illiterate defendant merely touched a pea and asked another 
person to write his name, this was held to be a sufficient signature — Krishna 
char v Vadicht, 6 M L J 209 A balance of account was written by 
a person at the request of an illiterate debtor in the debtor s name and 
signed by the wnter in his own name it was held to ba a sufficient 
acknow lodgment — Hem Ckani v Vohora 7 Bom 513 

It docs not matter in what part of the document— at the top or the 
bottom— the signature u placed provided the signature is introduced 
into the document with a view to authenticate it—Mahalakskmibat v 
Nageswar, 10 Bom 71 Mathura v Bobu 1 All 683 (686) , Mohesh Lai 
v Busunt 6 Cal 340 .Onharlalv Raj Mahomed 17N L R 209, 63 lad 
Cas 27 j 
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The name of a firm in the heading of a letter written in the course of 
business is a sufficient signature — Uma Shankar vi Gobind, 46 All 892, 
22 A L J 807, AIR 1924 All 855 

Where the whole of an account stated (khala) was written by the debtor 
himself with the introduction of his name at the top of the entry, the 
khala was held to be sufficiently signed within the meaning of this section 
— J this an v, Bhoa>sar, 5 Bom 89, Holmes v Mackrtll, (1858) 3 C B 
(N S ) 789 

182. Signing by agent —For the purposes of this section, the writing 
containing the acknowledgment need not be signed by the debtor him- 
self , it would be sufficient if the signature is that of an authorised agent 
— Mulhiah v Kuttayan, 1918 M W N 42 The person authorised to 
give the acknowledgment may sign his name or that of his principal — 
Onkarlal v Ra) Mahomed, 17 N L R 209 

Where the name of the mortgagor appeared in a document m the 
handwriting of another person, and there was nothing to show that that 
person was authorised to sign the name of the mortgagor, the document 
was held not to be validly signed — Gohul v Saheb, 13 A L J. 121 
As to who is an agent duly authorised, see Note No 190 infra 
X83. ' Against whom the right is claimed" — Section 19 does not 
require that the person making the acknowledgment of liability m respect 
of any property should have an mterest in the property at the time when 
the acknowledgment is given It is sufficient if the acknowledgment has 
been made by the person against whom the right is claimed — -Jugul Ktshon 
v Fakhruddm, 29 All 90 In this case the plaintiff brought a suit m 1903 
for possession of a house which he purchased at an execution sale m 1890, 
and in order to save limitation he relied on an admission made by the de- 
fendant in a suit for pre eruption brought by the latter against the plaintiff 
m i 8 qz In that suit the defendant admitted that the platntui purchased 
the house at an execution sale The Lower Court held that the admission 
was insufficient to save limitation, because the defendant when he made 
the admission had no interest in the property, his father being then alive. 
The High Court held that under section 19 the question docs not arise as 
to whether the defendant had any interest in the house when he made the 
admission , all that the section requires is that an admission was made by 
the person against whom the right is claimed , and that is sufficient to 
save limitation. 

184. Unstamped acknowledgment — It was held that though an 
unstamped balance of au account requiring to be stamped under Art 1 
of the Stamp Act could not be ‘ acted upon" as an acknowledgment of a 
particular sum due, still it might be used for the collateral purpose of 
showing a liability in respect of transactions between the parties so as 
to give a new penod of limitation — ratehchand v. Ktsan, 18 Bom. 614, 
but in the Full Bench case of Mulji v Lxngu, 21 Bom. 201, the contrary 
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view was taken and it was held that an unstamped acknowledgment 
could not be given in evidence lor any purpose including the purpose ol 
>aving lunitaDoa The same view is taken m Galsiau-t v Hutchinson, 
39 Cal 789. 16C M N 943 and Sagappa v V A i R Firm, 49 M L 
J 306 \ I It 192s Mad 1215 

185 Unregistered acknowledgment — Though a compulsorily re- 
gistrable but unregistered document relating to land is inadmissible in 
evidence in resjarct of any question as to the laud covered by it, it would 
nevertheless be good evidence between the parties for any other purpose, 
eg, as an a*. know lodgment of a debt recited in it, so as to give a fresh 
starting point of limitation — A undo v Ramsookhcc, 5 Cal 213 , Mugmram 
v Gunnuhh .oCal 334 , Chuhar v Wanra, 17 P 11 1881 Sy ad Mu hummed 
v Jaisuhh S3 P It tbSo hhushat v Behan, 3 All 523 , Kubra v Lai)*, 
in o, c 13 

Thus an unregistered mortgage-deed may be accepted as an acknow- 
ledgment of the simple debt, tboa 0 h it cannot be received as evidence 
of a transaction affecting the real property — Sy/J Muhammad v Jaisukh, 
68 P It 1880 Chuhar v Wattra, 17 P It 1881 

13j( if the acknowledgment were m respect of a nght in immoveable 
propert> the provisions of the Registration Act would have to be taken 
into consideration, and its admissibility would depend upon whether it 
was rcqui id to be registered or not Thus a compulsonly registrable 
but unregistered receipt, it it contains an acknowledgment of title to 
immoveable property, will be inadmissible in evidence — Faki v Khotu, 
4 Bom 5 go 

186 Effect of acknowledgment — The acknowledgment of a debt 
docs not alter the quality oi the debt and does not create a new debt— 
Kamal v Knshna, 3 Ind Cas 34 Thus, the acknowledgment does not 
entitle the creditor to claim luteicst at a higher rate than that which 
was pievailmg up to the date of acknow led gment^ranj ore jXa.mihand.ra 
v V (llyanundan, 14 Mad 258 (P c ) 

An acknowledgment of a mortgage-debt is good not only as against 
the P rson acknowledging, but also as against those deriving title under 
him even pnor to the date of acknowledgment and subsequent to the 
debt acknowledged — Velayudu v. Narasimha, 33 M L J 263 But an 
acknowledgment of liability made b> one the of keys of the debtor can be 
used only againA the person acknowledging but not against all the heirs 
of tie debtor — Collector of Jaunpur v Jatnna Prasad, 44 All 360 (367), 
so A L J 140, 06 Ind Cas 271 

If n person admits a nght, it is a necessary implication that he also 
admits the legal consequences of that nght Therefore, where a person 
admits that the land of which he is in possession belongs to another, he 
admits that lie is liable to restore the laud to that other — Guru Cha 
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which the same would be admissible under section 65 oi that Act -Chaika 
v Vtrarayan 15 Mad 491 For instance where the original document 
has been lost or destroyed it is open to the plaintiff to give secondary evi 
deuce of the contents of the said document — Shambhi* V Ram Chandra 
12 Cal 267 I Vajtban v Kadir 13 Cal 292 

Where the date of acknowledgment has been altered, no evidence 
can bo received as to the date on which it was given — Sayed Ghulatn Ah 
v Majabai 26 Bom 128 

Where there are more tjebts than one oral evidence will not be received 
to identify the debt acknowledged with the debt sued on, for that would 
involve a question of the intention of the debtor as to what debt he meant , 
and no parol evidence of the intention of the party can be admitted for 
the purpose of identifying the debt acknowledged — Belt Maharafli v 
Collector 17 All 198 (PC) 

But where there is only one debt and the acknowledgment omits 
to mention the name of the mortgagor or the date of the mortgage or the 
amount of the debt parol evidence is admissible to prove the name the 
date or the amount — C Tpfn v Mammavan 16 Mad 366, Narayana v 
Venhataramana 25 Mad 2.0 (F B ) 

In England also the date of the bond may be supplied by parol evi 
dence as also the name of the creditor to whom the debt is owing — 
Hartley v H hart on (1840) it \ & E 934 Edmunds v Downes (1834) 
2 Cr IM 459 Parol evidence may also be received to prove the exact 
amount due — Dickinson v Hatfield (1831) 1 Moo A R 141 Col 1 edge V 
Horn (182s) 3 Bing 1£ 9 Cheslyn v Dolby (1840) 4 Y &C 238 

189 Explanation I — Exact nature of properly or right —An ac 
know Jed gment is sufficient even though it omits to specify the exact nature 
of the property or right that is an acknowledgement need not necessarily 
be in respect of the particular relief prajed for tn the suit or application 
It is a sufficient acknowledgment if it is of a liability whether pecuniary 
or in relation to other obligations, and is in respect of a right or property 
which is the subject matter of the suit or application — -Jageshar v Btr 
Ram, 23 O C 176 

Claim to a set off — Section 19 applies where the acknowledgment 
is coupled with a claim to a set off Under the English law also, a claim to 
a set-off does not negative a promise to pay —Leland v Murphy, (1865) 
16 Ir Ch R 500 But where a plea m the written statement sets forth 
that the money is not owing and if it is it must be set off against an amount, 
such a plea is not an acknowledgment of liability it is a denial of liability 
with a claim to a set-off m the alternative— SAsiA Me era v Shatk Nainar, 
25 M k ] #59 

Refusal to pa\ — \ n con,, 

panted by a re ay*— 

According to ho 
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View was taken »aj u was heU that an unstamped acknowledgment 
erndJ not tie given m evidence tut *«> purpost including the purpose 0} 
saving limitation The same \w« is taken in GoAfum v Jiulcht its on, 
39 Cal j&9 10 C W N ■, ( 5 a,vi Vaf Jfpa v I A 4 J 1 Fir>», 49 M L 
J 30& \ 1 1 { 19.5 Mad uij 

stj Utaegttj.«e 4 acknowledgment --Though a compulsorily re. 
guUabit bat imrrgistcrci document relating to land is inadmissible m 
engine/ 1 1 rc*,*ct t ii) question as to the laud covered by it, it would 
fcdcrtl dess 1*. good evidence Octwret the 1 attics lor any other purpose, 
eg as an a«kn wlcd^rtcnt t a debt recited in U so as to give a ficsli 
starting | wnnt of lunivatnm o' \ undo v hamsookhec 5 Cal i»5 , .Mugntrain 
v GurmuUi .olal 334 C*uka»v llama 17P K 18S1 , Zayad MufyammeJ 
v Juitukk *8 1 U t»ao AAuiAjf v Behan, 3 \11 523, hubra v Laljt, 
.00 C ij 

Ibys an unregistered mortgage. -deed way be accepted as an acknow- 
ledgment ol the sunjlc debt tkoi 0 h it cannot be received as evidence 
ol a transaction adtaing tin, red propcrt>— byei Muhammad v JnijuAA, 
%.& V V. t&*> Chuhar v II a-tra »7 V U l&8j 

U-it U the acknowledgment were ia respect of a right in immoveable 
property the provisions of the Registration Act would have to be taken 
into consideration, and its admissibility would depend upon whether ,t 
was required to b registered or not Thus a compulsorily registrable 
but vnrc 0 istfcrcd receipt, d it contains au acknowledgment of title to 
immoveable ,ropert> will be inadmissible in evidence— FnAi v Ithalu 
4 Bom 500 


166 Effect ol acknowledgment —The acknowledgment of a debt 
does 1 ot alter the quality of the debt and docs not create a new debt— 
hamal V AruAiia 3 led Cas 34 Thus, the acknowledgment does Dot 
entitle the creditor to claim interest at a higher rate than that wiurb 

was pievailmg up to the dat. ol acknowledgment— Tmijorr Hamehat/d/j 
v V eliy anandan 14 Mad 258 (P C ) 


An acknowledgment of a mortgage debt is good not only as arai 
the p taoa acknowledging but also as against those deriving till !c]md 
even pnot to the hate nl iel«owted W ent and toteeenent 
debt acknowledged — V elayudu v Narasimha, 32 M L J 263 1, . 0 

acknowledgment of Lability nude by one the of h etfs of th e debtor ** 
used only against the person acknowledging but not against ah ^ 
of tre debtor —Collector 0/ Jaunpur v jamia p ra s a d u aji , 

»A l ] 140, GO lnd Cas 171 ^ ^ 7 h 


If 4 person admits a nght it is a n«essary unph ca tx D n JW j, , 
admits the legal consequences of that right Therefore 1 , W w C ateo 
admit, that the laoj oi whteh he is to possesstoti u 

admits that be is liable to restore the land to that ww J U)0ttl < ;r be 

iaer —G*ru c harm 
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v. Surendra, 19 C W N 263 Where a mortgagor describes hia mort- 
gagee as such and the latter admits in writing over his signature the correct- 
ness of that description, it is a necessary implication from the admission 
that the mortgagee acknowledges all the legal consequences of his position, 
one of which is his liability to be redeemed — Sheikh Mahomed v J amaluddtn, 
10 Bom L It 385 

lienee, an acknowledgment need not specify every legal consequence 
of the thing acknowledged Thus, an acknowledgment by a mortgagor 
of his liability under the mortgage carries with it an admission of all the 
remedies to whicn tie mortgagee mi 0 ht be entitled under it — Thakur 
Basant S 1 ugh v Thakur Rampal, 60 L J 248, 51 Ind Cas 985 , liam 
A tar v Beni Singh, 25 O C 89, 68 Ind Cas 196 

Similarly, an acknowledgment by a mortgagor m favour of the first 
mortgagee operates as against the puisne mortgagee whose title origina- 
ted through the 1st mortgagee before the acknowledgment was given — 
Atbtndakeb v Jageshar, 17 A L J 763 , Lahshmanan v Mutkiah, 40 
M L J 126 

An acknowledgment of the submortgage, made by the submortgagec 
docs not involve an acknowledgment of the original mortgage, and there- 
fore it will not oi erate to extend the period of limitation for a suit for 
redemption brought by the original mortgagor against the original mort- 
gagee — Bhagwan Ganapati v Aladhab ishanhar, 46 Bom 1000. 24 Bom. 
L R 713, 70 Ind Las 906 But where the submortgagee in submitting 
a list of the properties to be sold in execution 01 a decree obtained by lum 
against Ins mortgagor (the original mortgagee) had described the property 
as subject to the original mortgage, held that the description amounted 
to an acknowledgment and saved limitation as against hun in a suit 
brought by the original mortgagor to redeem the original mortgage — 
Sanwal Das v Sayid Alt, 22 A L J 1018, A I K 1925 All J74. 85 Ind 
Las 330 

The admission of liability to pay interest under the mortgage amounts 
to an acknowledgment of liability under the mortgage, including liability 
to give possession to the mortgagee under the terms of the mortgage — 
Anant Ram v Inayal Alt, 1 Lak L J 549 But an acknowledgment 
of liability in respect of the amount due as principal docs not involve the 
admission to pay interest — hillip &• Co v Mahomedallt, 13 b L R 183 

V mere acknow IcdjJmcnt oi liability cannot be made the basis of a suit 
so as to constitute a fresh cause of action, but in a suit based on the original 
consideration the acknowledgment can be relied upon as a piece of evi- 
dence in proof of the debt— Jleoti Ram v Laehman, 23 A L J 900, 89 
Ind. Cas 402, A I. II 1926 All 135 (following Gaitga Prasad v Rant Dayal, 
23 All 502) 

Acknowledgment in favour if Mtnor — If an acknowledgment is made 
in lavour of a muior, tbo new period of limitation is to be computed from 
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the date when the plaintiff Incomes a major — Ramn v \fan\a 1919 
1 * L It 3* see al«o 13 M\d 1 35 cited be low 

feinra 'tifmrnt of part of debt — Vn acknow led foment of a part of 
a debt will keep it alive onlv to that extent — Chandra v Raindtn 16 C 
\\ \ 493 

187 hew period of limitation — The expression fresh period ' 
presupposes the previous running of another period of limitation Hence 
the new period is to be calculated from the date of acknowledgment onh 
when that date is subsequent to the date from which the penod woull 
otherwise lie computed Thus a written acknowledgment of habihtv 
made before the debt has fallen due 1 r before time has commenced to 
run is of no effect so far as the shortening or extending the time for the 
institution of suits is commenced — Banning 2nd I'd p uy 

In computing the penod of limitation the date on which the acknow 
ledgment was signed (1 t the date from which the new penod of limitation 
runs) must be excluded under subsection (t) of section 12 — J a % Naratn 
x I tthoba 6 \ L J 281 

This section speaks of a tte u penod of limitation not an extension 
of the old penod Tor instance time began to run against the plaintiff s 
father and after his death against the plaintiff who was then a minor 
subsequent to the death of the father an acknowledgment of liability 
was made b\ the defendant in favour of thi plaintiff during Ins minority 
l nder this section the effect woult be that the penod alrcadj running 
is not simplv extended but terminates and an entirely new period of limit 
ation runs from the date of acknowledgment and as the minor falls under 
the stnet weirding of section 6 ‘limitation would run from the date of his 
attaining majority— Venkataran,a\yar v Kothandaramayyar 13 Mad 133 
Similarly when the defendant acknowledges the liabilit\ while he is 
absent from British India the penod alrcadj elapsed is cancelled and a 
new penod begins to run and if the defendant continues to remain abroad 
time will not run until he returns b> virtue of sec 13 

This section does not apply to section 48 of the C P Code because 
the term of 12 jears prescribed by that section is not stnctly speaking 
a period of limitation and therefore an acknowledgment cannot give 
the decree holder a fresh period of 12 years for the execution of his decree— 
Mohant Krishna Dayal v Sakma iP L J 214 

188 Oral evidence —Oral evidence of the contents 0 f a document 
cannot be received Therefore where the acknowledgment of a debt was 
signed by the debtor each >ear and on the signing of a fresh acknow 
ledgment the old one was given back to the debtor no oral evidence 
of these old acknowledgments could be given so as to show that they 
had been given while the debt was stiff unbarred— Zi ulntssa v Motidev 
12 Bom 268 But this section must be read with sections 6 3 and or 
the Evidence Act and does not exclude secondary evidence in r 



158 


THE INDIAN LIMITATION ACT. 


[Sec. 19. 


which the same would be admissible under section 65 of that Act — Chaihu 
v Vtrarayan, 15 Mad 491 For instance, where the ongmal document 
has been lost or dcstrojed, it is open to the plaintiff to give secondary evi- 
dence of the contents of the said document — Shambhu v. Ram Chandra 

12 Cal 267 , Wajiban v Kadir, 13 Cal 292 

Where the date of acknowledgment has been altered, no evidence 
can be received as to the date on which it was given— Sayed Ghulam Alt 
v Mujabat 26 Bom 128 

Where there are more «[cbts than one. oral end e nee will not be received 
to identify the debt acknowledged with the debt sued on, for that w onld 
involve a question of the intention of the debtor as to what debt he meant , 
and no parol evidence of the intention of the party can be admitted for 
the purpose of identifying the debt acknowledged — Belt Maharant v 
Collector. 17 All 19S (PC) 

But where there is only one debt and the acknowledgment omits 
to mention the name of the mortgagor or the date of the mortgage or the 
amount of the debt parol evidence is admissible to prove the name, the 
date or the amount — Up pi v Manmaian, 16 Mad 366, Narayana v 
Venkataratnana 23 Mad 220 (F B ) 

In England also the date of the bond may be supplied by parol cvi 
dcncc, as also the name of the creditor to whom the debt is owing — 
Hartley v II barton {1840) n A & E 934 Edmunds v Doanes, (1834) 
3 Cr AM 459 Parol evidence mav aUo be received to prove the exact 
amount due — Dickinson v Hatfield (1831)1 Moo A. It 141 . Colledge v 
Horn. (1825) 3 Bing 119 Cheslyn v Dolby. (1840) 4 Y AC 238 

189 Explanation I — 'Exact nature of properly or tight" — \n ac 
know led gment is sufficient even though it omits to specify the exact nature 
of the property or nght that is, an acknow ledgemcnt need not necessarily 
be in respect of the particular relief prajed for in the suit or application. 
It is a sufficient acknowledgment if it is of a liability whether pecuniary 
or in relation to other obligations, and is in respect of a nght or property 
which is the subject matter of the suit or application — Jageshar v Bir 
Ram, 23 O C. 176 

Claim to a set off — Section 19 applies where the acknowledgment 

13 coupled with a claim to a set-off. Lnder the English law also, a claim to 
a set-off docs not negative a promise to paj — Ltland v Murphy, (1863) 
16 Ir. Ch R. 500 But where a plea m the written statement sets forth 
that the money is not owing and if it is, it must beset off against an amount, 
such a plea is not an acknowledgment of liability ; it is a dental of liability 
with a claim to a set-off in the alternative — Shark Meera v Shaik Xainar, 
25 M. L J, 259, 

Refusal to pay — An acknowledgment is sufficient, even if it is accom- 
panied by a refusal to pa y—fanardan v Radhaballabh, 23 C. W. N. 921. 
According to English law, however, such an acknowledgment u icsuffi- 
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acat a promise to pa\ being the essential requisite of every acknow- 
ledgment sec Lie \ II t/m (■*••>$) L It i Cx 364 

idires ed to a pets n uol oil ltd to the right — ^ce \ote 17S ante 
under leading Viknowh.di.nunt t> whom to be in nil 

190 Agert duly authorised — The test for dLtcrmtnmg the effect 
of acknowledgment bv a thirl person will in each case be whether the 
person win kiips alive the debt had express or implied authority to act 
in behalf <f those against whom limitation is Sought to be arrested — 
ha hjr darainan \ SAaniuugnin 3 ’ Ind Cas G08 (Mad) It talshah v 
Sheodm j C P L 1 ! 40 

The words agent dulv authorised denote a general as well as a special 
auth »ntv The autlioritv contemplated in this section need not be m 
writing — Deo \ iinnH v AuAur Bind 24 All 310 (F B ) A manager, 
who lias got general authority to purchase and pav for all things required 
for the use of his principal can without any special authont> give a note 
promising payment of the pnee of goods to the supplier of the goods 
and the note is a sufficient acknowledgment of habihty made by an agent 
duly authorised within the meaning of this section — Ra)a Braja Sunday 
Deb v Bhola hath 14 C W N *53 ( 1 * C ) But a Mukhtar am has no 
power to acknowledge a habihty under this section unless he has been 
given special autbontj to make the acknowledgment of the liabiht) — 
Nnrain Iiao v Mannt Kunwar 44 All 546 20 A L J 359 06 Ind Cas 
394 The mere fact that the defendant used to write letters on behalf 
of the principal is not sufficient »rt law to enable the Court to infer that 
he was an authorised agent for the purposes of making an acknowledgment 
of liability — Uma Shanher v Gobtnd 46 All 892. 32 A L J 807 A I R 
1924 All 85^ 80 Ind Cas 0 

Guardian— A. guardian appointed under the Guardians and Wards 
Act, 1890 is an agent duly authorised within the meaning of this section 
and is competent to sign an acknowledgment of liability m respect of a 
debt provided it be shewn that the guardian s act was for the benefit 
of the ward—/ innapagauda v Sangadigyapa 26 Bom 221 (F B) Sobha 
nadrt v Srtramulu 17 Mad 221 

Similarly, an acknowledgment by a natural guardian will give a fresh 
start for limitation, if it be shewn that the acknowledgment was for the 
benefit of the minor — Bhulh v Nanalal, 8 Bom L R 8iz Ram Charatt 
v Gaya 30 AIL 422 (F B ) , Kaildsa v Pemtu Kaunu, t8 Mad 456 

The Calcutta High Court however, was of opinion that no guardian 
(whether certified or uncertified) could acknowledge a debt so as to give 
a fre^h start for limitation against the minor — Wajtbun v Kadir, 13 Cal 
292 , Chhato v Bilto, 26 Cal 51 , Narettdra v Rat Charan, 29 Cal 647 
But these case are no longer good law in view of sec 21 (1) 

Manager of joint family ■ — The manager of a joint Hindu family has 
power to acknowledge the liability of the family, and in so doing he would 
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be considered is the agent duly authorised to bind the other members 
in such a case the acknowledgment need not be expressed as having been 
made in his capacity as Karla — Hart Mohan v Sourendra 41 C L J 
535 Sarada v Dttrgaram 37 Cal 461 Har Prosad v Buksht Harihar 
19 C W N 860 Bhaskar v Vtjala’ 17 Bom 512 Inderpal v Mcjjalal 
36 AV 1 264 (267) Sanieal v Saijtt Ah 22 A L J 1018 Cfcmwaya v 
Gurunalhart 5 Mad 169 (F B ) Ram Aular v Bent Stngh 25 O C So 
AIK 1922 Oudh 135 But where a creditor deals not merely with the 
managing member of a family but with all the members as co-obhgors 
he cannot rely on an acknowledgment made by the manager as an acknow 
ledgment made on behalf of all the members — Varayana v V enkataramana 
23 Mad 220 (F B ) An acknowledgment made by a member of tho 
joint Hindu family who is not the manager of the family binds only th» 
person acknowledging and the persons who claim through him but not 
the other members of the family — Ramhishan v HtrdeRan 71 Ind Cas 
737 A I R 1923 Lah 135 

Court of Wards — The Court of \\ ards has power to make acknow 
ledgment of a debt due by the ward which would bind tho ward and give 
a fresh starting point for limitation — Rashbehary v Anand 43 Cal 21 1 
An acknowledgment by the Collector and Deputy Collector as agents 
of the Court of Wards is equally binding on the minor — Kannamodalu 
v Allurt San arayudu 34 Mad r 

Sarbarakar — The heir of the debtor having been disqualifed and 
a sarbarakar of the estate having been appointed the latter had executed 
a mukhtcar namah empowering an agent to act in reference to the land 
and the charges thereon The igent admitted the debt It was held 
that the sarbarakar not being a guardian and having nothing to do with 
the person or property of the proprietor but appointed only to manage 
the lands owing to the incom potency of the proprietor cannot be regarded 
as a person authorised to admit the personal debt of the proprietor 
for the purpose of this section — Bell Maharam v Col eclor 17 \H 
198 (P C ). 

Co Mortgagee — Where the mortgage is a joint mortgage ind incap 
able of being redeemed piecemeal one mortgagee is not an agent for the 
other joint mortgagees and ail acknowledgment of the mortgagors title 
made and signed by one mortgagee only cannot avail against the other 
mortgagees for the purpose of saving limitation in resjiect of the mortgagor’s 
suit for redemption — Dlarmav BahiuKund 18 Ml 438 Jwalav Achchey, 
34 All 371, Bhogilal v Amrtllal 17 Bom 173 Mahoittd Ibrahim v 
Mahomed Ismail, 3 Lah L J m See Note j under sec 21 

Receiver — \ receiver of a j artnership firm appointed for collecting 
its outstandings and doing all things necessary for the realisation and 
preservation of its assets may be a person authorised to make an acknow 
ledgment binding on the {inn, if the acknowledgment was necessary for 
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the preservation of the partnership assets — Lakshmumannan Chetty v» 
Sadayappa Chetty, 35 M L J 571 V receiver of an insolvent estate 
appointed under the C P Code can give a valid acknowledgment, in 
as much as the ownership vests in him and he can deal with it as 
owner — Paramastvan v Aristotle 5 L ”22 
Partners — See Notes under sec 2 1 

Hindu it Oman Hindu woman in possession of her limited interest 
in the estate of her husband or father cannot make an acknowledgment 
so as to extend the period of limitation as against the reversioners Her 
acknowledgment docs not bind the estate or the reversioners — Sont Ram 
v Kanhaiya 33 All 227 (PC) (affirming on appeal SAib Shankar v So»» 
Ram, 32 AH 33) Mohins Mohan v Sara! Sundart 86 Ind Cas 353 A 
I It IQ'S Cal 862 But see the proposed amendment of sec 21 

Legal Practitioner — An acknowledgment by a legal practitioner will 
be a valid acknowledgment to bind his clients An admission made by a 
pleader on behalf of his client in a memorandum of appeal in a case not 
inter partes that a certain decree was a subsisting decree and capable 
of execution, will amount to an acknowledgment so as to give a fresh 
starting point of limitation for execution of such decree — Hingon v Mania, 
18 All 384 A letter from defendants attorney to plaintifls attorney 
to the eflcct that the defendants were willing to pay the rent an question 
in case the plaintifl could show a good title was held to be a sufficient 
acknowledgment — Run go Lall v Wit son 26 Cal 204 

Ex Agent — Acknowledgment signed by defendant s ex agent whose 
agency has terminated to the knowledge of the plaintifl. cannot prevent 
the operation of limitation — Dmomoyt v Luchmiput, 6 C L R 101 (PC) 
But if the termination of agency (by death of the master) had been unknown 
to the plamtitf, the acknowledgment made by the gomasta after the death 
of the master would be valid and would save limitation — Ebrahim v 
Chumlal, 35 Bom 302 

191. Execution-proceedings — Explanation III has been added to 
set at rest the conflict of decisions w hich existed as to the question whether 
this section under the old Act applied or not to execution proceedings 
The Madras High Court had held that this section was not applicable to 
applications for execution, while the other High Courts held the contrary 
view See Sreen ivas ach an a r v ponnusamt, 28 Mad 40 , Rama v Ven- 
katesa, 5 Mad 171 (F B) , Brojo v Gaya 6C L J 141 , Ishanav Gnja, 
3 C L R 372 , Kally v Heera Lai, 2 Cal 468 Ranihit v Satgur, 3 All 
247 (F B ) , Trunbuk v Kashi Nath, 22 Bom 711 

An application in writing by a judgment-debtor asking the decree 
holder to postpone the sale and allow him time to make some arrangement 
for paying off" the debt is an acknowledgment — Ramhtt v Satgur, 3 All 
247 (F B ) , Tores v, Mahomed, 9 Cal 730 , Norendra v Bhupendra, 23 
Cal 374 (387) , Subbalakshm v Ramanujam, 42 Mad 52 , Vcnkatrav 
L It 
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v Bijestngh, 10 Bom 108 so also a joint application by the decree holder 
and the judgment-debtor stating on the one hand that the former received 
a certain sum in part payment of the decretal amount, and on the other, 
that there was a certain balance due from the judgment-debtor under the 
decree — Mohammad v Prayag 16 All 228 so also the payment of part 
of the judgiucnt-debt by the judgment debtor, with an acknowledgment 
of liability by his pleader is sufficient under this section to give a fresh 
penod — Trtmbuk v Kashi nath 22 Bom 722 

So also, a petition bythe judgment-debtor for the enlargement of time 
for the payment of the decretal amount — Ram Coornar v Jakur, 8 Cal- 
7x6 so again, an apphcation by the decree holder for certifying certain 
payment in satisfaction of a redemption decree amounts to an acknow- 
ledgment of the decree as an outstanding decree — Bachara) v Babap 
38 Bom 47 Eusuffzentan v Sanchta 43 Cal 207 so too, a statement 
by the decree-holder in his execution apphcation that he had received a 
certain sum from the judgment-debtor — Khatibanmsa v Sanchla, 20 
C W N 272 An agreement made between the judgment-debtor and 
"the decree holder in course of the execution proceedings would constitute 
an acknowledgment — Fateh v Gopal 7 All 424 A compromise to have 
the rest of the decree executed at a future time amounts to an admission 
on the part of the judgment debtor and entitles the decree holder to a 
fresh penod from the date of the compromise — Bindeswan v Awadh 
Behan 6 Ind Cas 366 An endorsement of part payment of the decretal 
amount made on the decree by the judgment-debtor amounts to an ac 
knowledgment of his liability under the decree — Janki v Ghulam, 5 All 
201 If in a petition of insolvency filed by the judgment debtor the 
judgment-debt is specified that would amount to an acknowledgment — 
Rampal v Nand Lai 16 C W N 346 

Where the judgment-debtor expressly admitted that there was an 
instalment decree in favour of the decree holder, that several instalments 
had already been paid that the instalment for Poush remained unpaid but 
as it had not become due the decree holder was not entitled to proceed with 
the execution, held that tlus was a sufficient acknowledgment — Paresh 
Nath v Ismail, 26 C W N 4S6 34 C L J 195 64 Ind Cas 993 

An acknowledgment of liability in writing by soma of the judgment- 
debtors within three > ears from the date of the last application for exccu 
lion would save Limitation as against the persons making the acknowlcdg 
xnent — Ban D eh ary v Jnantndra 22 Ind Cas 709 , Chandra v Rant dirt, 
16 C W N 493- 

An acknowledgment by the judgment-debtor may save limitation 
against the auction purchaser, but such acknowledgment, if made after 
attachment, cannot prevail against the auction purchaser who is entitled 
to have the property purchased by him in the condition in which It was at 
the time of the attachment — Rajesivan v Dinodt, 22 C. W. N 278, 
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192 Acknowledgment under previous Act — Suit under present 
Act —The law to be applied is the law in force at the time when the 
plaintiff s suit is brought and not the law in force at the time when the 
acknowledgment was made An acknowledgment of a mortgage was 
made by an agent m 1S68 while the Act of 1859 was in force and the suit 
on the mortgage was brought in 1909 under the present Act It was 
held that although under the Act of 1859 an acknowledgment by an agent 
was not a valid one still that Act would not apply but the Act in force 
at the time when the suit was instituted 1 1 the A ct of 1908 would be apph 
cable and the acknowledgment by an agent being a valid acknowledgment 
under this Act would save limitation — Zatbunmsa v Maharaja of Benares, 
34 All 109 Sont Ram v lianhatya Lai 35 All 227 (P C ) 

But where the right of action was barred before the new Act came into 
force it could not be revived by the new Act Thu s where a claim was 
barred before 1871 because an acknowledgment by an agent could not 
keep the claim alive it cannot be revived by the Acts of 1871 and 1877 
by reason of the fact that those Acts make an acknowledgment by an 
agent valid Therefore a suit brought on the claim in 1880 is baned — 
Dhartna v Govrni 8 Bom 99 

20 (1) Where interest on a debt or legacy is, before the 

Effect of pa\ment expiration of the prescribed period paid 

l't of a5 s '‘ ch b r tbe P er, " n I,ablc 10 the debl 

principal or legacy or by his agent duly authorised 

in this behalf, 

or where part of the principal of a debt is before the expira 
tion of the prescribed period paid by the debtor or by his agent 
duly authorised in this behalf, 

a fresh penod of limitation shall be computed from the time 
when the payment was made 

Provided that in the case of part payment of the principal 
of a debt, the fact of the payment appears in the handwriting 
of the person making the same 

(2) Where mortgaged land is in the possession of the 
meet of receipt of the rece.pt of the rent of 

rroduce of mortgaged produce of such land shall be deemed 
* anJ to be a payment for the purpose of 

sub section (i) 

Explanation — Debt includes money payable under a decree 
or order of Court 
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103. Sections 19 and 2> — Section 20 docs not prevent the operation 
of section 19, and the two sections are not mutually exclusive These 
sections cannot be treated as one general and the other special Therefore, 
a payment though it may be ineffectual as a payment under sec 20 may 
nevertheless be treated as an acknowledgment under section 19, if it fulfils 
the requirements of that section Moreover, section 19 only operates 
against the person who makes the acknowledgment, but sec 20 makes 
the part payment good m favour of any suit on that liability. Further, 
an acknowledgment under section 19 need not be addressed to the person 
entitled, but a part payment under sec 20 must be made only to the 
person entitled to pajment — Venkalakrtshmah v Subbarayudti. 40 Mad 
698 

194 Prescribed period —The expression "prescribed penod" means 
not the penod presenbed for the repayment of the loan, but the period 
presenbed for the limitation of the suit, because in ordinary cases no 
debtor would make a payment beforo the tune fixed for repayment of the 
loan — Ramsebuk v Ramlal, 6 Cal 815 (dissenting from Tanney v Sheikh 
Abdur, 2 C L R 346) It means that the interest must be paid before the 
debt is barred — Venkataratnam v Kamayya, 11 Mad 218. 

195. Payment — This section docs not specify any particular mode 
or form of payment Where the common agent of joint debtors paid 
interest on the joint debt out of joint funds under express instructions 
contained in the instrument of his appointment, and this pajment was 
relied upon bj the plaintiff (one of the joint debtors) in a suit lor contn- 
button against the defendant (another joint debtor), it was held that this 
payment was clearly a paj-ment in exoneration fro lanlo of the liability 
of the plaintifl and such as is contemplated by this section — Suhhamom 
v Ishan. 25 Cal 844 (PC) 

A payment may be made not only in the current coin of the realm 
but in any other medium that the creditor may choose to accept — Ragho 
v Han. 24 Bom 619 It is not necessary that the payment of a debt 
should be actually made in money. The payment may be in goods or 
even by a settlement of accounts between the parties, provided that the 
payment must be of such a nature that it would be a sufficient answer 
to a suit The test to be applied is, whether the payment that has been made 
is of such a nature that it would be a complete answer to a suit brought 
by the creditor to recover the amount — Kanyappa v. Rachapa, 24 Bom. 
493; Mylan v. Annaii, 29 Mad 234, Kolhpara v. Maddulla, 19 Mad. 
340 , Nartoomal v. Athmal, 9 S. L. R. 27. Thus, a payment 

made in goods will be sufficient if that is the intention and agreement 

Hart v. Nash, (1833) 2 Cr M & R 337 ; Hooper v. Stevens, (183G) 4 A & 

E 71. There may bo a part payment by a mere settlement of accounts-- 
ilww v. Smith. (1862) 31 L J Ex 423 . Maher v. Maher, (1867) L R z 
Ex. 153. If by agreement money is paid by the debtor on behalf of the 
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creditor to a third person, that may be a sufficient payment as between 
the debtor and the creditor — Worthington v Gnmsditch, (1845) 7 Q B 
479 Thus a payment made by the mortgagors by means of a sale by 
the mortgagors to the mortgagees of a certain property other than that 
coicrcd b> the mortgage in suit is a good pajmeot within the meaning 
of this section — Raushan v Kanhatya 41 All 1 1 1 (at p 112) The pay* 
meat aa) be made in the shape of a new bond passed for interest — Doming 
v Ant one, 18S9 P J 39 So also, the receipt of produce of land was held 
to be a payment of interest where the pajee of a promissory note had 
been put into possession under an agreement that the produce of land 
should be taken as interest — My Ian v A iinaii 29 Mad 234 But a plaintiff 
cannot rely on an entry made by the defendant in his own books crediting 
a sum to the plain US s account, because such an unilateral act does not 
amount to payment’— A olhpara v Maddulla 19 Mad 340 , Mumudim 
v Mohammad, igi6 PL R 68 , Nagappa v Hamanathan, (1916) 2 M 
W X 264 , Sat ap pa v Annappa, 47 Bom 128 {l 3 1 ) An entry of interest 
in the defendant's books eicn if made in the presence of the plaintiS does 
not amount to a payment of interest within the meaning of this Section— 
Ichha v Nat ha. 13 Bom 338 (343). Palaniappa v Veerappa, 34 M L J. 
41 Similarly, where, subsequent to the adjustment of accounts by the 
defendant, he had been credited with the amounts of surplus proceeds 
of goods sold and with the proceeds of a hundi, such amounts were not 
'payments' within the meaning of this section — Varronji \ Mugntraut, 6 
Bom 103 

Where there are debts due on both sides, and the accounts are 
gone through by the parties and a balance struck this in effect constitutes 
a payment to the amount of the smaller debt — Ashby v James, (1843) 

11 M & W 542, 63 R R 676, lie Ha* kins (1879) 20 W R (Cng ) 240 
But it is the striking of the balance that constitutes the payment, not the 
mere existence or even statement in writing of cross demands — Williams 
v Griffith, (1833) 2Cr M Sc R 45 41 R R 68 j. Sc holey v Walton, (1844) 

12 M & W 510, 67 R R 414 Hence, an agreed statement of accounts 
where all the items are on one side only, if the statement is not signed 
by the party liable and is inoperative as an acknowledgment, will not be 
allowed to support an action on an account stated in respect of items 
which are statute barred — Jones v. Ryder, (1838) 4 M &. W 32 , Nash 
v Hill, x F. & F. 198, X15 R R 897. Guljarv. Sanman. 36 C L. J. 228, 
AIR. 1923 Cal 71. 

Moneys realised in execution sale canuot be regarded as amounting to 
payment, because a payment relied on must be a voluntary acknowledge 
ment, by the person making the payment, of bis liability and an admission 
of the title of the person to whom the payment 13 made — Ram Chandra 
v Dc\,ba, 6 Bom. 626, Raghunath v Shtromonee, 24 W R 20; Bemui 
v. Ihbal, 23 W. R. 249. 
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r Where the plaintiff gave lus child to be maintained by the defendant, 
and. it was agreed that interest on the promissory note executed by the 
defendant should be regarded as paid and discharged on account of the 
maintenance of the child, such maintenance was held to be a payment 
which took the case out of the statute — D odger v Arch, (1854) 10 Exch 
333 Where at an interview with the creditor the debtor put his hand 
Into his pocket to pay the interest but the creditor stopped him and made 
a present of the amount to the debtor s wife, who was present, wrote a re- 
ceipt acknowledging the receipt of money from the debtor as interest and 
gave it to her held that this amounted to a payment of interest by the 
debtor though no money was actually paid by him — Maber v Maber, 
{1867) L II 2 Ex 153 

Under this section a payment is not a good payment unless it is made 
to the person entitled — Venkata Krtshmah v Subbarayudu 40 Mad 698 
(699) It must be made to the creditor or some one who is his agent Pay- 
ment to a stranger is inoperative — Stamford Banking Co v Smith [1892] 
l Q B 765 Payment made to a person who is acting as the creditor s 
administrator although his title is defective is sufficient — Clark v Hooper, 
10 Bing 480 

If there are two debts and a payment is made by the debtor towards 
those debts without any specification, the creditor can appropriate the 
money in any way he likes He can apply some of the money in wiping 
off the smaller debt and credit the balance as part payment of the other 
debt See Sakharam v Keval 44 Bom 392, and section 60, Contract Act 

Who can make payment — A payment saves limitation udder this 
Bection if it is made by the person liable to pay it A purchaser of the 
equity of redemption is a person liable to pay the mortgage-debt within 
the meaning of this section hence if under a mortgage decree for sale 
of the mortgaged property, to which he is a party though exempted from 
personal liability, he pays interest as such such payment gives a fresh 
penod of limitation for execution of the decree — Askaram v Venkata 
twami, 44 Mad 544 A second mortgagee is a person liable to pay tho 
first mortgagee on the ground that he can only get the property by redeem- 
ing the first mortgage — Bolding v Lane (1863) 1 DcG J iS. Sra 122 , 
CAmneiy v Evans (1S64) Dll L Cas nsfatp 135) 

Payment towards debt — -Where payments were made towards a debt, 
but there is nothing to shew whetlier they had been made in respect of 
principal or interest the Court 13 entitled to find out on the evidence for 
what purpose the payments were made — Hem Chandra v Puma Chandra, 
44 Cal 567 , Aryan Mai v Amar Singh, 3 Lah L J. 250 If tho payment 
can neither bo treated as a payment towards interest nor as a part payment 
oi principal, it is ineffectual as a pay ment under this section, but it may 
be treated as an acknowledgment under section 19 — Vcnkatakrtshnia 
v Subbarayudu, 40 Mad 698, 
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Pjymcr.t ikroig h messerger — Where an agent sent money through 
a mohumr and then followed it up by an entry of such payment with 
his own hand in lus account book the payment should be treated as made 
by the a 0 cnt and not b> the mohumr- — Sarajubaia v Sarada 23 C W N 
336 Duratsami v hnshmer 1919 M W N 797 

196 Interest — It means interest or any part of the interest due— 
Abdul v Maktab it \ L J 477 

Where there are several debts and pa} ment of interest has been made 
by the debtor without specification the payment may reasonably be 
attributed to all the debts which are thus Saved from limitation — Hmgu 
v Hera iba tj C L ] 139 Sa ikara 1 v Thtravtya 51 Ind Cas 240 
(following 13 C L J 139) 

197 Interest as such —It must be interest paid as interest and stated 
to be so at the tune of payment or there must be evidence from which 
it can be inferred that the debtor intended that the amount should bo 
appropriated towards interest — Kanyappa v Rachapa 24 Bom 493 (at 
P 499 ) Bitan Rant v Kunjt Sttgh 19 C W N 237 The mere appro 
pnation by the creditor of the payment towards interest is not an indica 
Uon that the debtor intended that the money should be applied towards 
interest — Chanderpal v Du t a 19 Ind Cas 825 Muhammad Abdulla v 
Bank Instalment Co 31 All 495 Jago v Mahadeo 59 Ind Cas 709 
The plaintiff must establish not only that there was payment within timo 
but also that there was either an express intimation by the debtor or 
proof of the existence of circumstances going to shew that the payment 
was made on account of the interest of the particular debt sued on — 
Muinuddin v Muhamn ad 1916 P I. It 68 It is not essential that the 
debtor should on every occasion of payment state explicitly that the 
payment 13 made on account of interest as such it is sufficient if circum 
stances exist which make the conclusion inevitable that the payment 
must have been made on account of interest — Charu Chandra v Karat 1 
Bur 27 C L J 141 The question whether a payment of interest can be 
said to be interest as such is a question of fact in each case If interest 
is dne and the whole amount is paid or if the amount paid is part of the 
amount which is due and the debtor does not take care to state that it is not 
paid as interest and the creditor appropriates it to interest as he has the 
right to do by law the ordinary inference would be that it was paid as 
interest Where the amount paid was the whole amount that was due 
both principal and interest it is impossible to draw any other inference 
than that a part of this amount was paid as interest — Bandhu v Kayastha 
Corporation 93 Ind Cas 295 AIR I 9 *h All 329 

Where a. certain sura was paid towards principal and interest or 
expressed to be made on account of principal and interest and it was not 
specified how much was paid for principal and how much for interest, it 
was held that there was a payment of interest as such — Rat Mohan \ 
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Lahshtt, 6 Ind Cas 16 (Cal ) , Subraya v Pakaya, 4 Bom L R 231 But 
where payment is not expressed to be made on account pf interest or on 
account of principal and interest, but is simply made on account of the debt, 
it cannot be said that there is a payment on account of interest as such 
The word as such means that there must be at the time of payment somo 
mention that the pajment is wholly or partly for interest — Honnasjt v 
Ha) rat Yarhhan 28 Bom L R 569, 96 Ind Cas 311, AIR 19-6 
Bom 423 

The defendant at different times made pajments to the plaintiff who 
was his creditor in reduction of the general balance of account against 
him but without intimating that any of such payments was to be appro 
pnated in satisfaction of the interest due on his debt, and without making 
any memorandum It w as held that there had been no payment of interest 
as such nor any pajment of principal as there was no memorandum 
by the payer — H anmanlmal v Ramba Bat 3 Bom 198 Damodar v ]a»ki 
Bat 5 Bora L R 350 Mahesj/ar v Baidyanath 7 Ind Cas 7*, Mtunuddtn 
v Muhammad 1916 P L R 63 But where there was an express provistott 
iu the bond that any money paid was to be appliod first towards payment 
of interest and next towards payment of principal and money was paid 
by the debtor from time to time it was held that it might bo safely 
assumed that tho payment was for interest as such — Copt v Hard to, 
31 AH 285 

Where interest was paid on an unregistered mortgage bond and the 
payment was entered in the bond it was held that as tho bond not being 
registered was not admissible in evidence there was no payment of interest 
as such— Venkajt v Shidramapa 19 Bom 663 

Labour 1 n lieu of interest —Where tho plaintiff proves that he received 
interest through the labour of the defendants till within three jears 
before suit his claim is not barred by limitation — Swainmatha v 
Maitdatyait, 3 L W 552 see also Afulhuknshna v Pakhtrt, 33 Ind Cas 
134 (Mad ) 

198 Part payment of principal — Fact of payment —'Where part 
of the principal is paid the fact of its being a part payment need not bo 
stated in so many words it may be inferred from the writing itself — Run- 
chordax v Pestonji, 9 Bool L R 1329 Thus, if it appears that no interest 
was due at tho time when the payment was made, it may be inferred that 
tho pajment could only have been made in part payment of the principal 
— Curltttder v Abdul Hamid 43 All 216 A payment of interest on a 
mortgage bond, not expressly mado as such, can nevertheless bo taken 
as payment towards principal, if tho fact of the payment appears from 
a document in tho handwriting of the debtor making the same — Hem 
chandra v Puma Chandra 44 Cal 567 Where a decree docs not bear 
any interest, any paj-ment made by tho judgment -debtor must be taken 
to have been made m part payment of the principal — Horen dr a v. Cyan 
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Ckandr a, :z C \V N 325 To constitute the payment of principal suffi- 
cient under this section, it must appear that the payment is a part payment 
of the principal There shall be clear and unmistakable evidence, in the 
hand writing of the person making the payment of the fact that he made 
it m part payment of the principal and thereby impliedly admitted that 
he was still liable for payment of the balance of the principal — Dxwan 
But j Sit gh \ llukani Chand >24 I’ K 1894 \nd this fact cannot be 
proictl aliundt bj the creditor — Runchordas v Pestoiij 1 9 Bom L It 1329 
The endorsement need not spcaf\ that the payment was made towards 
the principal all that is required 13 that the fact of payment should appear 
in the hand w n ting of the person making the same — J ada A nkamnta v 
\adlmpatle Rama t» Mad 281 Sakhiram \ hebal 44 Bom 392 (397) 
In In re Ambrose Summers 23 Cal 592 Sale J observed — The proviso 
requires not tliat the part payment of the principal as such should appear 
in the hand writing of the person making the payment but that the fact 
of payment should so appear * • It is to be obser\ed that the words as 
such hate been expressly applied b> the earlier part of the section to the 
case of a pa>tn< nt of interest • • The omission of these words in the pro- 
viso relating to a part pa>roent of principal would seem to imply that all 
that is requited to be attested by the hand writing of the person making 
the payment is the fact of payment 

If the part payment is made within the period of limitation the mere 
fact that the wnting evidencing the payment was made after the period 
of limitation liad expired w ill not render such hand w nting useless for the 
purpose of saving a claim from the limitation bar This section requires 
that the payment must be made within the period of limitation it does 
not require that the writing should be made before the expiration of the 
period It only requires a writing as the mode of proving the fact of pay- 
ment — Venkatasubba v Appusundaram, 17 Mad 92 , Rani pros ad v Bansilat, 
19 N L. R 6, 71 Ind Cas 17 

[By Bill No 8 of 1926 (Gazette of India, 1926, Part V, p 147, it is pro- 
posed to omit the words * in the case of part payment of the principal 
of a debt from the proviso, so as to make the debtor s endorsement neces- 
sary in the case of payment of interest also, as recommended by the Civil 
Justice Committee ] 

199 Actual payment not necessary — Where an endorsement of 
pa)mcnt on a bond is sought to save the bond from limitation, it is not 
necessary that there should be an actual payment of money at the time 
of the endorsement — Thesiger v. Srinivasa, 10 M L J. 25, Lakshmi v. 
Jlamaswamy, 26 Ind Cas 754 , Ramahnshna v Venkatasubba, 28 Ind. 
Cas 15 But the period is to be reckoned from the date of the payment 
and not from the date of endorsement of such payment — Lahhmutara- 
simham v. Bharata, 9 M L T 216, 8 Ind Cas 349 

200. Hand -writing of the person making the same'. — The fact 
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paxt payment of the principal of a debt must appear in the hand writing 
of the person making the payment and not in that of any other person, 
even though the latter may have been expressly authorised to endorse ■ 
the fact of payment — Mantndra v Konhtu, 4 P L J. 365 ; Btshen Park ash 
v Suldique, iP.L J 474 , Mukht v Cover 71, 23 Cal 546 F B (overruling 
33 Cal 553 note) , Joshi Bhaish nftar v Bax Parvaix, 26 Bom 246 

Where a decree does not bear interest, any payment made by the 
judgment-debtor must be taken to have been made in part payment of 
the principal, and it must appear in the hand writing of the judgment- 
debtor in order that a fresh period may run from the date of such payment 
— Harendra v Cyan Chandra, 32 C V/ N 325 

A letter written and signed by the debtor along with a part-payment 
of principal Mould save limitation — Vxswanaih v Sn Ramchattdra. 17 
M L T 78, 27 Ind Cas 744 , Sank ar ant Manchand v. Keval JPadamst, 
44 Bom 392 

Where the endorsement of part-payment of principal was m the hand* 
writing of a person other than the defendant, but it was signed by the 
defendant, it was held that this was not a sufficient compliance with the 
proviso Where part payment of the principal of a debt is made by a 
person who can write, the section requires that the whole of the entry 
recording the payment (and not the signature only) should be written by 
the person who makes the payment — Lodd Gobindoss v. Rukmani, 38 
Mad 438 , Veiihalahnshmah v Subbarayudu, 40 Mad 698 , Ntvaj Khan 
v Dadabhax, 41 Bom 166 , Santtshwar v Lahhihanta, 35 Cal 813 , Bahrain 
v Sobha. 23 C W N 930 Btsheshwar v Madho Rao, 17 N L R 40 
But in such a case, although the payment will not te good as part-pay- 
ment of the principal within the meaning of this section, still the 
endorsement will amount to an acknowledgment of liability under section 
19 — -V tnhalaknshntah v. Subbarayudu, 40 Mad 698, Jaganadha v. 
Rama Sahu, 17 M L T 80 

Where the payment is made by a person who docs not know how to 
wnte, the endorsement may be made m the hand writing of a third party 
and the payer may subscribe his mark to the endorsement — Ellappa v, 
4nnamaiat, 7 Mad 76; Stsha. v. Suhaya, 7 Mad. 55; Bair ant v. Sobha 
Sheikh, 23 C. W. N. 930 , Sn Ram Singh v. Kashi Mulla, 2 P. L T. 
355 Where no such mark is affixed, the provision of law has not been 
complied with — Bair am v. Sobha Shetkk, (supra) , Joshi v Bai Pare alt, 
26 Bom 246 

The words ‘ person making the same (payment)” do not necessarily 
mean the person who physically hands over the money . thus if part* 
payment of principal ls made by an agent of the debtor, but the money 
Is scat through a peon with a slip signed by the agent, it is the agent who 
makes the payment, and since the fact of the payment appears in the 
handwriting of the agent (in the slip) it is sufficient to sa\c limitation. It 
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u not necessary that the fact of payment should appear in the handwriting 
of the peon who phj sically hands over the money Similarly if an agent 
of the debtor sends a cheque or notes by post the person actually making 
the payment and physically handing over the notes or cheque is the post 
man But certainly the postman is not the person vho makes the pay 
ment within the meaning of this section The postman or the peon is 
merely a condu t pipe through which the money passes to the creditor, 
the duly authorised agent who sent the cheque or notes being regarded 
as the person who m^dc the payment— /fa nk < tar v Va i tra n 53 Cal 
163 Ind Cas 657 AIK hiG Cal 510 

Where two pcr*o is arc liable on a debt cm bodied in a hhalrt and they 
mate payments toward* satisfaction of the debt, it is not n cessary that 
both persons should make the entries in the crcd tor's books It 19 enough 
if the writing is made by the debtor paying the debt audit is signed by 
both the debtors because under this section it s sufficient if the fact of 
payment appears m the handwriting of the perso i 1 laki 1 g the sa is— 
Decckand v JaniskeJjt 15 Bora L R 354 A I K 1533 Bom 369 74 
Ind Cas 302 

231 Payment by cheque — Where a debtor paid a certain sum of 
money by a cheque held that as it wa3 a mere order for payment and not 
a payment itself and dul not show on its face that it wa3 given as a part 
payment of the principal it was not sufficient to keep alive the creditor s 
claim under this section — Sardar Bachtllar Singh v Jagai Noth 1 P R 
1897 Where the only evidence in the band writing of the debtor of the 
part payment of the principal of 4 debt was the endorsement of a cheque 
to the creditor such endorsement did not satisfy the cond turns of this 
section — -Macke me v Ttrwjengadalhan 9 Mad 271 Ha 1 Chaider V 
Chandi Prasad 19 AH 3°7 B ut the Calcutta High Court holds that 
where a cheque is signed by the debtor and addressed to the creditor in 
part payment of the principal the proviso is sufficiently complied with 
— Kedar Nalh v Dutobandhu 41 Cal 1043 19 C W N 724 If a cheque 
is given in part payment of a debt the fresh penod of limitation under 
this section should bo computed from the actual giving of the cheque and 
not from the date when the Bank pays cash font But if a cheque is handed 
over to thfc creditor on the 5th January after banking hours the Court will 
presume that (the payment was made on the 6th January — Maurice v 
MorUy 29 C W N 496 89 Ind Cas 508 AIR 1923 Cal 937 In 
England also payment by cheque pas been held to be a good payment when 
the cheque is honoured See Cume v Alisa {1875) L U 10 Ex *53(164) 
and Turney v DodweU (*854) 3 £ & B 136 cited in 42 Cal 1043 a tp 
1046 See also Garden v Bruce 37 L J C P 112 3C P 300 Where the 
debtor had addressed a letter to his creditor enclosing a cheque for a certain 
sum and requesting that it should be placed to the credit of the loan 
account it was held to be sufficient — 1 1 reAtibrose Sun sets 23 Cal 592 
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202. Effect of payment — In a mortgage without possession, a portion 
o£ the produce was agreed to be paid as interest. The mortgagee sub- 
mortgaged half his rights The sub mortgagee continued to receive from 
the mortgagor hts share of the produce up to a period within six years of 
the present suit which was brought by tho sub mortgagee agaiust the 
original mortgagee The question arose as to whether limitation was saved 
as against the original mortgagee by the payment of produce to the sub- 
mortgagee by the mortgagor within 6 years of the suit. It was held that 
where a debt is kept alive by section 20 (i) by payment made by a person 
liable to pay it, its cSect is to save limitation not only against the person 
who makes the payment, but also to make the debt enforceable against 
any one liable for it, and that in this case the debt was kept alive against 
tho original mortgagee — Ram Chand v. Meaia, 3 P. R. 1918. 

Similarly, payment of part of the mortgage-debt made by the mort- 
gagor will give a fresh start of limitation to the mortgagee not only against 
the mortgagor but also against any person interested in the mortgage, 
eg. a person who had purchased a portion -of the mortgaged property-— 
Domi Lai v Roshan Dobay, 33 Cal 1278. Krishna Chandra v. Bhairab 
Chandra, 32 Cal 1077, Roshan Lai v. Kanhatya Lai, 41 All its. 

203. Agent duly authorised : — See notes under sec. 19. Part payment 
by an agent of the debtor within the lawful scopo of his agency is sufficient 
— Jones v. Hughes. (1850) 5 Ex. 104 , Newbould v. Smith, (1885) 29 Ch. D. 
882. The agent who can give the creditor the benefit of sec 20 has to act 
within tho terras of his authority If he exceeds his authority or does some- 
thing which is not actually covered by his authority, he cannot bind the 
principal so as to give the creditor the benefit of this section— Bala guru- 
swami v Guruswann, 48 M. L J 506. A I. It. 1915 Mad 703. 

Tho guardian of a minor appointed under the Guardians and Wards Act is 
an agent authorised to make a part payment of the principal of a debt due 
by the ward, if it is shown that the guardian’s act is for tho protection 
and benefit of tho ward’s property — A nnappagauda v. Sattgadigyapa, ad 
Bom. 221 F. B. (overruling Ranmalsingjt v. Vadtlal, 20 Bora. 6t); such 
a guardiau is also an agent duly authorised to pay interest— NarendM 
v. Rat Char an, 29 Cal. 647. 

A natural guardian is also an agent duly authorised to pay' principal 
and interest on behalf of tho ward. Sec section 21, which generally 
authorises all lawful guardians to make payments and acknowledgments. 
The case of TilaA Singh v. Chutta Singh, 26 All 593 (where it was held 
that a natural guardian was not competent to pay interest so as to savo 
tho bar of limitation) was decided under tho \ct of 1877, and is no longer 
good law in view of sec 21 of tho .let of igoS. 

It is not necessary that tho agent should be authorised in writing to 
make a payment, nor that ho should Us expressly authorised ; it is sulhcicnt 
that the authority is implied — Birjmohan v. RuUra Perk ash, 17 Cal 93J. 
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The words “duly authorised" include authonty given by law. as well as 
authority given by act of parties Thus, where the Karla of a joint Hindu 
familj purporting to act for himself and his minor brother made part- 
payment of interest due on a debt contracted by himself and his father 
for joint family purposes, it was held that in making the payment the Kart a 
acted both for himself and his minor brother, and was an agent duly authons 
cd to male the payment — Chandra Kan'. a v. Behan Lai 31 C L J 7 
So also, a payment towards principal and interest made b> the manager, 
3nd an endorsement on the pro note (executed by the manager for an amount 
borrowed for the expenses of the family) in his hand writing and over 
bis signature had the effect of extending the penod of limitation as against 
the junior members also, though the payment and endorsement did not 
purport to have been made and signed by hjm as manager — Thank a mm at 
V. Kunhamma, 37 M. L J. 3G9. 

A mortgagee who is required under his mortgage document to pay a 
portion of the consideration to a creditor of the mortgagor m discharge 
of the amount due to the latter for principal and interest, is not an agent 
authorised to make payment of interest only to the creditor so as to keep 
the debt alive, his authority being to pay of! both principal and interest 
— A lag ap pa v Subramania, 26 M L J. 509 

A person who acts as solicitor to the mortgagor and mortgagee Can 
make payment of interest to the mortgagee on behalf of the mortgagor, 
and such payment keeps alive the mortgage — Bradshajj v IViddington, 
[1902, 2 Ch 430 Where a firm owes a debt, and on one of the partners 
retiring, the remaining partners undertake to pay it, the payment of 
interest by the remaining partners to the creditor keeps alive the debt 
against the retiring partner, whether the creditor was aw are of the agree- 
ment or not, provided there has been no novation of contract — Tucker 
v Tucker, ^894] 1 Ch. 724 

The payment of part of a debt by a receiver appointed to the estate 
of the debtor will keep the debt alive, since the receiver is to be deemed 
as an agent of the debtor — Chinnery v Evans, (1864) 11H I, Cas 1*5, 
In re Hale, Lilley v Board, [1899] 2 Ch. 107 

Court as 'Agent' • — On 29th September 1912 the final decree for sale 
was passed in a mortgage suit for Its 3,500 and odd Two of the mort- 
gaged properties were afterwards acquired under the Land Acquisition 
Act and the compensation money of Rs 3 400 was deposited m Court and 
paid out to the decree holder on nth August 1914 At the time of pay- 
ment the Judge signed a paper showing that the amount was paid to the 
decree holder in his presence and through the Court On xoth August 
1917 (that is, within three years from the payment hut more than three 
years after the decree) the decree holder filed an execution application ' 
the balance due Held that the application was not barred as the p 
meat made by the Court in 1914 gave a fresh start for limitation, 
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time to prevent the decree from being barred, then execution can issue 
for the balance — Lakh* Naratn v Felatnant 20 C L J 232, 2 7 Ind Cas 
11 This is also assumed in Jahndra Kumar v Gagan Chandra 46 Cal 
t2 45 Ind Cas 903 The same view is taken by the Madras High Court 
— ilfoji/ntnoHt v Sethusamt 41 Mad 251, 254 (following 20 C fr J 131) 
Rajam A* yar v Anantharalhnatn, 29 M L J 669 31 Ind Cas 318 
Narayantt v Kunhi Raman, 20 L \\ 190. 82 Ind Cas 743 AIR 1925 
Mad 131 But an uncertified payment towards the decree must satisfy 
the requirements of sec 20 {eg the payment must be endorsed on the 
back of a certified copy of a decree) otherwise the decree cannot be saved 
— Nat ay ana v Kunhi Raman (supra) In Jahndra Kumar v Gagan 
Chandra, 46 Cal 22, 45 Ind Cas 903 the Calcutta High Court has laid 
down that if a part payment is made in satisfaction of the decree within 
three 3 cars of the decree, (even though the payment is not endorsed by the 
judgment-debtor), and then an application for execution of the decree 
together with an application for certifying the payment is made within 
three j ears from the date of the payment, the payment would give a fresh 
starting point for limitation, being a step in aid of execution within the 
meaning of Article 182 (5), and consequently the application for execution 
would be within tfme But the Madras High Court disapproves of this 
ruling on two grounds, viz that the part payment in satisfaction of the 
decree not being endorsed upon the decree by the judgment-debtor dtd 
not satisfy the icqmrcments of sec 20, and consequently it could not save 
limitation and secondly, the payment cannot be regarded as a step in aid 
of execution, for Vrticle 182 (5) dearly lays down that it is the application 
tor certifying the payment and not tUc payment itself that can be considered 
as a step in aid of execution . consequently, the application for certifying 
the payment being made more than three years alter the date of the decree, 
the execution was barred — Narayana v hunhi Raman, (supra) 

21 (1) The expression agent duly authorized in this 

behalf ' m sections 29 and 20, shall, in the 
under disability"* 0 ” case of a person under disability, include 
lus lawful guardian, committee or manager, 
or an agent duly authorised by such guardian, committee or 
manager to sign the acknowledgment or make the payment 
(2} Nothing in the said sections renders one of several joint 
contractors, partners, executors or mortga- 
gees chargeable by reason only of a written 
acknowledgment signed or of a payment 
made by, or by the agent of, any other or 


Acknowledgment or 
payment by one of 
several joint contrac- 
tors, etc 


others of them. 



C FC 21 ] 


TUE INDIAN LIMITATION ACT. 


177 


206 Lawful guardian — It docs not mean a guardian appointed by 
the Court, but a person who is entitled to act as guardian according to the 
personal law of the minor Thus in the case of a Hindu minor a person 
who is lawfully acting as guardian though not legally appointed as such 
is a lawful guardian within the meaning of this section — Gangayya v 
Ramaswamy, 14 M L J 42S Under the Hindu Law in the absence of 
the father the mother is entitled to be the guardian of her infant sons 
in preference to their brother and a payment made b> the brother of an 
infant Judgment-debtor towards the decree, while their mother is alive 
cannot be said to have been made by a lawful guardian — Bireswar v 
Ainbika 45 Cal 630 Under the Mahomcdan Law 1 father s brother is a 
guardian of the person (and not of the properly) of the minor nephews and 
nieces and a payment made by him of interest on a debt due by his de- 
ceased brother (the minors father) cannot save limitation so as to keep 
the debt alive against the minor daughters of the deceased brother— 
Yogappa v Mahomed 9 L B R 78 So also a mother not being a 
guardian under the Muhammadan Law of the property of her minor son 
is not a lawful guardian and cannot sign an acknowledgment on behalf 
of the minor — Chan an v Wadhu Ram 1917 P L R 61 

*07 Partners —This section doc* not mean that no payment or 
acknowledgment by a co partner wil be deemed as an acknowledgment 
or payment made on behalf of the other partners and binding on them 
The word only in subsection (2) is not to be treated as a surplu sage 
The meaning of this word is that the mere writing or signing of an ac 
knowledgment by one partner does not necessarily of itself bind his co 
partners but if it can be shown that he had power to make the acknow 
Jedgment on behalf of himself and his copartners the ackno vie Igraent 
will then of course be binding on them all — Gadit Bibi v Par solo n 10 
A 1 I 418 Pfeinjt v Dossa Doongersay 10 Bom 358 But it does not 
follow therefore that if a copartner is not specially empowered to make 
an acknowledgment or payment on behalf of his other copartners an 
acknowledgment or payment made by him will not bind the other partners 
In the absence of direct evidence that a co -contractor or partner was 
authorised to make an acknowledgment or payment on his behalf such 
authority can be inferred from other surrounding circumstances such as 
the position of the other co-contractors or partners in the business though 
it cannot be laid down which circumstances should be deemed sufficient 
to warrant the inference — Vee/anna v Veerabhadraswami, 41 Had 427 
(P B) 34 M- L J 373 (overruling Sheikh Mohtdeen v Official Assignee 
35 Mad 142 K R V Firm v Seelharaniaswami 37 Mad 146 and Vala 
subra nfliua V Ramanalhan 32 Mad 421) Rala Singh v Bhagwan Singh 
2 Rang 367 84 Ind Cas 391 Mahadeva v Raniahnshna 50 M L J 
67, A I R 1926 Mad 114 In a going mercantile concern such agen 
is to be presumed as an ordinary rule — Prtwji v Dossa 10 Bom 3 
L 12 
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time to prevent the decree from being barred then execution can issue 
for the balance — Lakh* \ drain v Felamant 20 C L J 131 27 Ind Cas 
ir This is also assumed in Jahndra Kumar v Gag an Chandra 4C Cal 
22 43 Ind Cas 903 The same view is taken by the Madias High Court 
— Mastlamom v Sethusamt 41 Mad 251 254 (follow mg 20 C L J 13I) 
Jiajam At) ar \ Ananiharathnam, 29 M L J 669 31 Ind Cas 318, 
Varayana v Kuitht Raman -o L W 190 82 Ind Cas 743 AIR 1925 
Mad 13 1 But an uncertified payment towards the decree must satisfy 
the requirements of sec 20 (eg the payment must be endorsed on the 
back of a certified cop> of a decree) otherwise the decree cannot be saved 
— Narayana v Kutiht Raman (supra) In Jahndra Kumar v Gagan 
Chandra 46 Cal 22 43 Ind Cas 903 the Calcutta High Court has laid 
down that if a part payment is made in satisfaction of the decree within 
three j ears of the decree (even though the payment is not endorsed by the 
judgment-debtor) and then an application for execution of the decree 
together with an application for certifying the payment is made within 
three jears from the date of the payment the payment would give a fresh 
starting point for limitation, being a step in aid of execution within the 
meaning of Article 18a (5) and consequently the application for execution 
would be within time But the Madras High Court disapproves of this 
ruling on two grounds vir that the part pajment in satisfaction of the 
decree not being endorsed upon the decree by the judgment-debtor did 
not satisfv the requirements of sec 20 and consequently it could not save 
limitation and second!) the payment cannot be regarded as a step m-aid 
of execution ior Article 18, (5) clearly lajs down that it is the application 
for ccrtif)ing the payment ami not the payment itself that can be considered 
as a step in aid of execution consequently the application for ccrtif)ing 
the payment being made more than three years after the date of the decree 
the execution was barred — A arayana v Kuithi Raman, (supra) 

21 ( 1 ) The expression agent duly authorized in this 

, , behalf in sections iq and 20, shall, in the 

Agent ol person f . . . , 

under disability cast ol a person under disability, include 

his lawful guardian committee or manager, 
or an agent duly authorised by such guardian, committee or 
manager to sign the acknowledgment or make the payment 
(2) Xotlung in the said sections renders one of several joint 
, , . , , contractors, partners, executors or mortga- 

pajment by one of S ccs chargeable by reason only of a written 
toM r ctc° ,ntCODtraC * acknowledgment signed or of a payment 
made by, or by the agent of, any other or 


others of them. 
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206 Lawful guardian —It does not mean a guardian appointed by 
the Court but a person who is entitled to act as guardian according to the 
personal law of the minor Thus in the case of a Hindu minor a person 
who is lawfully acting as guardian though not legally appointed as such 
is a lawful guardian within the meaning of tins section — Gatgayya v 
Rainaswamy 24 \L L J 428 Under the Hindu Law m the absence of 
the father the mother is entitled to be the guardian of her infant sons 
m preference to their brother and a payment made by the brother nf an 
infant judgment-debtor towards the decree white their mother is alive 
cannot be said to base been made by a lawful guardian — Btresuar v 
A mink a 45 Cal 630 Under the Mahomedan Law a father s brother 19 a 
guardian of the perso 1 (and not of the property) of the minor nephews and 
meces and a payment made by him of interest on a debt due by tus de- 
ceased brother (the m ours father) cannot save limitation So as to keep 
the debt alive against the minor daughters of the deceased brother— 
Yogappa v Mahomed 9 L B R 78 So also a mother not being a 
guardian under the Muhammadan Law of the property of her minor son 
is not a lawful guardian and cannot sgnan acknowledgment on behalf 
of the minor — Cha ia 1 v Wadhu Rani 1917 P L It 61 

207 Partners — This section docs not mean that no payment or 
acknowledgment by 2 n partner wit be deemed is an acknowledgment 
or payment made on behalf of the other partners and binding on them 
The word only m subsection (2) is not to be treated as a surplu sage 
The meaning of this word is that the mere writing or signing ol art ac 
knowledgraent by one partner does not necessarily of itself bind hu co 
partners but if it can be shown that he had power to mal e the acknow 
ledgment on behalf of himself and his copartners the ackno vlcdgment 
will then of course be binding on them all — Gadt Bibi v Parsoton 10 
All 418 Prenyi v Dossa Doo gersay 10 Bom 358 But it docs not 
follow therefore that if a copartner is not specially empowered to make 
an acknowledgment or payment on behalf of his other copartners an 
acknowledgment or payment made by him will not b nd the other partners 
In the absence of direct evidence that a co-contractor or partner was 
authorised to make an acknowledgment or payment on his behalf such 
authority can be inferred from other surrounding circumstances such as 
the position of the other co-contractors or partners in the business though 
it cannot be laid down which circumstances should be deemed sufficient 
to warrant the inference — Veeranna v Veerabhadrasioami 41 JIad 4 7 
(P B ) 34 M L J 373 (overruling Sheikh Mohtdccn v Official Assignee 
35 Mad 142 K R V r urn v Seefkara lasuiann 37 Mad V46 and Vala 
stibrama tia v Ra nanatha 1 32 Mad 421) Rata Singh v Bhagwan Singh 
2 Rang 3O7 84 Ind Cas 391 Mohadeva v Ra laknsh ta 50 M L J 
67 A I R 1926 Mad *14 In a going mercantile concern such agency 
is to be presumed as an ordinary rule — Prenjt v Dossa to Bom 338 

L 12 
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Mahadeva v Ramaknshna, 50 M. L J. 67 But this presumption can be 
rebutted, and if it can be shewn that the acknowledgment of liability by 
one of the partners was not an act necessary for or usually done in carry, 
ing on the business of the partnership, the case will fall under the general 
rule contained in subsection (2 ) — Dalsukhram v. Kali das, 2G Bora. 42. 

If the partnership had been dissolved at the date of the acknowledg- 
ment, and the creditor had had notice of such dissolution, the acknow- 
ledgment by one partner will be of no avail as against the firm — Dalsukh- 
ram v Kalidas, 26 Bom 42 In the absence of express evidence of autho- 
nty, an acknow lodgment of a partnership-debt by an cx-partner, after 
the dissolution of the partnership, is not binding on any other ex partner. 
Where, however, an ex-partner is authorised to collect the outstanding* 
and pay all debts of the partnership, such authority includes the lesser 
power of acknowledging debts — Muthuswami v. Shanhara Ltngam. 1915 
M W N 722 

According to English law also, so long as the partnership exists, each 
partner, in the absence of evidence to the contrary, is presumed to be the 
agent of the others to make payments on account of debts due by the 
firm, because pa> meats by any one partner arc payments by the firm ; 
but as soon as the partnership is dissolved, such agency ceases unless 
specially reserved, and payments by one can then only be held to be pay- 
ments by all on proof that such payments were actually authorised by 
all — Watson v Woodman, L R so Eq. 721 (730) , Wood v. Draddtch, (1808) 
1 Taunt 104 , Pritchard v Draper. (1831) Russ A Myl. 191 , Goodwin 
v Patton. 41 L T X. S gi , Btstoio v Miller, 11 Ir L R. 461 ; Light- 
woods’ Time Limit on Actions, page 383 After the partnership' has de- 
termined or been discontinued, a partner cannot validly acknowcldgc a 
partnership debt — Thomson v. Watlhman, (1836) 3 Drew. G28 ; Ktlgour 
v Fintyson. {1789) 1 H B. 155: Watson v. Woodman, (supra) But where 
the partnership lias been discontinued or determined upon the condition 
that \ only shall go out of it, and that it shall continue as between B and 
C-, and there are also special arrangements by which A is to ostensibly re- 
main a partner, and is to be entitled also to resume (in a certain event) 
his old position of a partner, in such a case B and C or cither of them may 
valully acknow ledge a debt of the old partnership (by payment of interest 
or part payment of the principal) so as to keep that old debt alive as against 
A — Tucker v. Tucker, 1 1S94J 3 Ch. 429. 63 L J. Ch 737. 

If the partnership had been dissolved by the death of one of the partners, 
an acknow ledgment made by the surviving partners, unless they are specially 
authorised to do so. cannot bind the representatives of the deceased partner 
— llajagopala v Krtshnaswamt, 8 M L. J. 2G1. 

208. Co-executors ‘ — An acknowledgment by one executor only keeps 
alive the debt against the assets of the testator but is not sufficient by 
Itself to make the other executors personally chargeable — Dick v, T taser. 
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1897] 2 Ch 1S1 . Fordkaiit v Wallis. (1853) 17 Jur Z 23 Aslburyv Astbur), 
[1898] 2 Ch m 

209 Co-mortgagees — An acknowledgment of the title o! the mort 
gagor made by one only ol two mortgagees would not avail to save the 
mortgagors nght of redemption from being barred by limitation where 
the mortgage was a joint mortgage and not capable of being redeemed 
piecemeal — Dharma v Balmakund, 18 All 458 , Bhogtlal v AmrUlal 17 
Bom , Richardson v Youitge, L R 6 Ch 478 

2to. Co-contractors — One of several co-contractors (co-debtors, 
co mortgagors, etc ) cannot make an acknowledgment or payment on 
behalf of the others In England also, it has been laid down by Statute 
(Mercantile Law Amendment Act 1856, sec 14) that where there are 
two or more co-contractors or co-debtors (whether bound jointly only or 
jointly and set orally) no such co contractors or co-dcbtors shall lose the 
benefit of the bar of time by reason only of any part payment by any other 
or others of the co-contractors or co-debtors And so, one co debtor cannot 
mate payment or acknowledgment to bind the others — Jachson v Woolley, 
(1860) S El & B 1 778 

Co-mortgagors — A co-mortgagor cannot make an acknowledgment 
on behalf of another co-mortgagor, when there is nothing to warrant the 
inference that the former acted as an agent duly authorised by the latter 
in making the acknowledgment Co mortgagors stand in the position 
of joint contractors, and section 21 expressly lays down that one of several 
joint contractors cannot be chargeable by a written acknowledgment 
by Teason only that such acknowledgment is made by another joint con 
tractor — Narayana v Vcnkataramana. 25 Mad 220 233 (F B) 

Surety — The expression ’joint-contractor" applies also to a 
surety — Kolhattdaraman v Shanmugam, 32 Ind Cas 608 (Mad ) The 
principal debtor and the surety are often in the position of joint contractors, 
and under this section one joint contractor is not bound b> an acknowledg- 
ment or payment made by another A payment by the debtor does not 
keep aliv e the action against the surety, nor can a payment by the surety 
keep ali>e the debt against the principal debtor — U N Mitra s Limitation, 
4th Edn , p 753 In England, however, it has been held that a principal 
debtor and surety do not stand in the position of co contractors or co- 
debtors , and so, the payment of interest or a part payment of the principal 
by the principal debtor will keep alive the debt as against the surety — 
Lmdsell v Phillips, (1883) 30 Ch D 291 See Note 203 under sec. 20 


22 ( 1 ) Where after the institution of a suit, a new plaintiff 

or defendant is substituted or added, the 


Effect ot substitut 
mg or adding new 
plaintiff or defen- 


suit shall, as regards him, be deemed to 
have been instituted when he was so made 
a party. 
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Makadna v Ramahrtshna, 50 M L J 67 But this presumption can be 
rebutted, and if it can be shewn that the acknowledgment of liability by 
one of the partners was not an act necessary for or usually done in carry- 
ing on the business of the partnership, the case will fall under the general 
rule contained in subsection (2 ) — Datsukkram v Kahdas, 26 Bom. 42 

If the partnership had been dissolved at the date of the acknowledg- 
ment, and the creditor had had notice of such dissolution, the acknow- 
ledgment by one partner will be of no avail as against the firm — Dalsuftk- 
ram v Kahdas, 26 Bom 42 In the absence of express endcnce of autho- 
rity, an acknowledgment of a partnership-debt by an ex partner, after 
the dissolution of the partnership, 19 not binding on any other ex partner. 
Where, however an ex partner is authorised to collect the outstandings 
and pay all debts of the partnership, such authority includes the lesser 
power of acknowledging debts — Muthuswami v Shotihara Ltngam, 1 9*5 
M \V N 722 

According to English law also, so long as the partnership exists, each 
partner, in the absence of evidence to the contrary, is presumed to be the 
agent of the others to make payments on account of debts due by the 
firm because payments by any one partner are payments by the firm , 
but as soon as the partnership is dissolved, such agency ceases unless 
specially reserved and payments by one can then only be held to be pay- 
ments by all on proof that such payments were actually authorised by 
all — Watson v Woodman, L It 20 Lq 721 {730) , Wood v Braddfch. (1S08) 
1 Taunt 104 , Pritchard v Draper, (1831) Russ &. Myl 191 , Goodwin 
v Patton, 41 L T N S 9! . Dtstow v Miller, it Ir L It 461. Light- 
woods’ Time Limit on Actions, page 383 After the partnership has de- 
termined or been discontinued, a partner cannot validly acknoweldge a 
partnership debt — Thomson v Waithman, (1836) 3 Drew G28 . Ktlgour 
v Tmlyson, (1789) x H B 155 Watson v Woodman, (supra) But where 
the partnership has been discontinued or determined upon the condition 
that \ only shall go out of it, and that it shall continue as betiveen B and 
C-, and there are also special arrangements by which A is to ostensibly re- 
main a partner, and is to be entitled also to resume (in a certain event) 
hu old position of a partner, in such a case B and C or either of them may 
validly acknowledge a debt of the old partnership (by payment of interest 
or part pay nicnt of the principal) so as to keep that old debt alive as against 
A — Tucker v Tucker, 1894] 3 Ch 429. 63 L J Ch 737 

If the partnership had been dissolx cd by the death of one of the partners, 
an acknow ledgment made by the surviving partners, unless they are specially 
authorised to do so, cannot bind the representatives of the deceased partner 
— llajagopala v Knsknaswami, 8 M L J 261. 

208. Co-ixccutorj —An acknowledgment by one executor only keep* 
alive the debt against the assets of the testator but is not sufficient by 
itself to make the other executor* personally chargeable— Die* v. f rarer. 
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209 Co mortgagees — \n acknowledgment of the title of the raort 
gagor made bj one only of two mortgagees would not avail to save the 
mortgagor s nght of redemption from being barred by limitation where 
the mortgage was a joint mortgage and not capable of being redeemed 
piecemeal — Dkatma v Balmahund 18 All 458 Bhogilal v Amnllal 17 
Bom 173 Richardsot v Younge t R 6Ch 478 

210 Co contractors — One of several co-contractors (Co debtors 
co mortgagors etc ) cannot make an acknowledgment or payment on 
behalf of the others In England also it has been laid down by Statute 
(Mercantile Law Amendment Act 1856 sec 14) that where there are 
two or more co-contractors or co-debtors (whether bound jointly only or 
jointly and se\ orally) no such co contractors or co-debtors shall lose the 
benefit of the bar of time by reason only of any part payment by any other 
or others of the co -con tractors or co-debtors And so one co debtor cannot 
make payment or acknowledgment to bind the others — Jackson v Woolley 
(i860) 8 El &. Bl 7,8 

Co mortgagors — \ co mortgagor cannot make an acknowledgment 
on behalf of another co mortgagor when there is nothing to warrant the 
inference that the former acted as an agent duly authorised by the latter 
in making the acknowledgment Co mortgagors stand in the position 
of joint contractors and section 21 expressly la>s down that one of several 
joint contractors cannot be chargeable by a written acknowledgment 
by reason only that such acknowledgment is made by another joint con 
tractor— Narayana v V enkalaramana 25 Mad 2 o 233 (F B ) 

Surety — The expression joint-contractor applies also to a 

surety — hotbaniaramon v Shanmugam 32 Ind Cas 608 (Mad ) The 
principal debtor and the surety are often in the position of joint contractors 
and under this section one joint contractor is not bound by an acknowledg 
ment or payment made by another A payment by the debtor does not 
keep alive the action against the surety nor can a payment by the surety 
keep alive the debt against the principal debtor — U N Mitra 3 Limitation 
4th Edn p 753 In England however it has been held that a principal 
debtor and surety do not stand in the position of co contractors or co 
debtors and so the payment of interest or a part payment of the principal 
by the principal debtor will keep alive the debt as against the surety — 
Lmdsell v Phillips (1885) 30 Ch D 291 See Note 203 under sec 20 


22 (i) Where after the institution of a suit, a new plaintiff 

or defendant is substituted or added, the 


Effect of substitut 
ing or adding new 
plaintiff or defen 


suit shall, as regards him, be deemed to 
have been instituted when he was so made 
a party. 
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(2) Nothing in sub*«ection (1) shall apply to a case where 
a part} is added or substituted owing to an assignment or de\o 
lutton of any interest during the pendenc> of a suit or where a 
plaintiff is made a defendant or a defendant is made a plaintiff 

an Scope of section — Sub-section (1) does not apply to case* 
in which the plaintiff is added in the course of the suit in consequence 
of assignment of interest from the ongtna! plaintiff, but is confined to 
cases where the nc« plaintijf is added or substituted in kss ouu right 
wo that he mat himself be considered to be instituting a suit indepenJrt~iy 
f the right of the original plaintiff — ■{ run as he la v Otr. 40 Mad 722 
II the plaintiil is added in consequence of assignment of right from the 
original plainUlf the case will fall under sub-section (2) and not sub* 
section (1) 

This section is confined to suits on!) and does not apply to applica 
lions — Galab hotr v Syti Vo liawxaj a P L T 019 See the definition 
in section 2 (10) The word suit in this section includes onl) the stages 
of a suit do» n to its termination b> the decree of the tnal Court and does 
not include an appellate stage or proceedings in execution of the decree 
made in the suit Therefore an application to set aside an ex ptult decree 
cannot as regards the added part) be deemed to ha\e been made when 
the added part) was brought on the record —Chandnka v Itamkuer. 6 
P L J U II i« j Pat SS 

2t3 Addition of new plaintiff or defendant — \ll plaintiffs who have 
a joiul cause of action must be impleaded before the expiry of the period 
of limitation If some of them institute a suit within time and the other 
plaintiffs are added after the period of limitation the claim of the original 
plaintiiis al«o who had a joint cause of action with the added plaintiffs 
would be barred as the claim could not be enforced without the additional 
plamu.il — RJmstbuA \ Ham Lai o Cal 815 Gincar v \fahbunnessa 
IP L ] *03 Dalfa Ram v SiUikumod iBSG V R 3. Vir Tapurok v 
Gofi \ or ay a* - (.I J 251 Vrtaw Mali V hnpa Ma.1 1906 P R ;q. 
BhagtU V Udul RakjmJn 1 I* L. J 472 (Note) 

1 Where one of three brothers sued alone f w a joint debt, and when 
ot>jection was taken to the form of the suit it was too late to bnng m the 
other brothers as ci>q lunUri s the debt having b) that time become time* 
barrcil it was held that the suit must be dismissed — ha.ijas v \ alhu 
7 born 217 sec also ImamuJJm v Ltladkar, 14 Vll 524, Mot an Mol 
v hup* Mol t /06 P K - 1 Uut if no objutiom as to the nonjoinder 
of jiartioi is taken b) the lefcndantj the suit will not be barred Where 
the original pluaU.li alone sued within the penal of limitation, J -i| others 
who had a joint cause of action were ad led after the expiry of the period 
on their own application. »j uA;r tun as to the non joinder of parties 
(wing taken b) the Icfendaats at an> sU„e of the proceedings, the suit 
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would not be barred by reason of the addition of the new plaintiffs after 
the penod of limitation — Shirckulh Ttmapa v Ajjtbal, 15 Bora 297, 
Paleshn v Rudra, 26 \U 528. 

Where the cause of action is separate, a suit wherein certain defen- 
dants were added, at a time when a separate suit against them would bo 
barred, is liable to be dismissed as against than only on the ground of 
limitation — Obhoy v Knlarthamoyi, 7 Cal 284 But where the relief 
sought is not separable, the suit will be dismissed as against all the defen- 
dants — Habtbulla v. Achaibar, 4 All 145 

The question whether the joinder of parties after the institution of 
a suit shall necessarily involve the bar of limitation if the prescribed 
penod has expired, must depend upon the consideration of the question 
whether the joinder was necessary to enable the Court to award such relief 
as may be given in the suit as framed If the fresh parties are joined 
merely for the purpose of safeguarding the nght subsisting as between 
them and the others claiming generally 111 the same interest, the fact that 
the suit is baned as regards the freshly joined parties does not ordinarily 
affect the nght of the original plaintiffs to continue the suit — Guruvayya 
v Dattairaya, 28 Bom IX (17, 18) , Gehimal v Karmumat, 10 S L R 38 

The test to be applied is— whether the suit was properly constituted 
at the date of the plaint so as to enable the Court to adjudicate as between 
the parties impleaded \ suit is not said to be properly constituted unless 
all the necessary parties are impleaded in it By necessary parties are 
meant those parties who ought to be joined and who are indispensable, 
as without them no decree at all can be made If these parties are not 
joined, then the suit is bad for non joinder, and the addition of these 
parties after the period of limitation will necessitate a dismissal of the suit 
It how ever the necessary parties are joined, the non joinder of oilier persons 
who are not necessary or indispensable but whose joinder is only desirable to 
safeguard their own rights and the rights of others, docs not render the 
suit as improperly constituted, and the joinder of those persons after 
limitation will not necessitate the dismissal of the suit — Shatia Saheb v 
Sadashiv, 43 Bom 575 , Coorla Spinning Mills v Vallalhdas, 27 Bom 
L R 1168, A I R ig25 Bom 547 , Ram Chand v Sub/tan Uaksh 1902 
P R 69, Ramdoyal v Junmenjoy, 14 Cal 791 , Ituamuddin v Liladhitr, 
14 All 524 , Ambiha Char an v Taunt Charan, 18 C \V N 464 Sttal 
Prasad v Katjut, 26 C W N 488, AIR 1922 Cal 149 , Labhu Ram v 
ICansht Ram, 37 P R 1903 

Where a suft for sale of mortgaged property was instituted against 
the mortgagor s minor son, and upon the allegation of the guardian th * 
the mortgagor (a Muhammadan) left a widow and two daughters 
widow and the daughters were made defendants after the penod of 
tion, and it was contended by the added defendants that the 
barred against them, it was held, overruling the contention, 
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(2) Nothing in sub section (i) shall apply to a case where 
a party is added or substituted owing to an assignment or devo- 
lution of any interest during the pendency of a suit or where a 
plaintiff is made a defendant or a defendant is made a plaintiff 

2zi Scope of section — Sub section fi) docs not apply to cases 
in which the plaintiff is added in the course of the suit in consequence 
of assignment of interest from the original plaintiff, but is confined to 
cases where the new plaintiff is added or substituted »»• fits own right 
so that he may himself be considered to be instituting a suit independently 
of the right of the original plaintiff— Arunachella v Otr, 40 Mad 721 
If the plaintiff is ad led in consequence of assignment of nght from the 
original plaintiff the case will fall under sub-section {2) and not sub- 
section (1) 

Tins section is confined to suits only and docs not apply to applica- 
tions— Golub l\oer v Sycd Mohammad 2 P L T 619 Sco the definition 
in section 2 (jo) The word suit in tins section includes only the stage* 
of a suit down to its termination by the decree of the tnal Court and docs 
not include an appellate stage or proceedings in execution of the decree 
made in the suit Thcrelore an application to set aside an ex paite decree 
cannot as regards the added part> be deemed to have been made when 
the ad led party was brought on tho record — Chandnka v Ramkuer, 6 
P L J 463 ' I R 1923 Pat 88 

212 Addition of new plaintiff or defendant —All plaintiffs who have 
ajotnl cause of action must be impleaded before the expiry of the period 
of limitation If some of them institute a suit within time and tho other 
plaintiffs are added after the period of limitation the claim of the original 
plaintiffs also who had a joint cause of action with the added plaintiffs 
would be barred as the claim could not be enforced without the additional 
plaintiffs — Ra»i’.tbuk v Ham l at 0 Cal 815 Gimar v jMohbiinnessa 
1 P L J 468 Dalla Ham v \« balm, nail 1886 I> R 8 , lfir Tapurah v 
Gopt Narayau 7 t I J 35, Motan Mall v Kr,p a Mall 1906 P R 79, 
Hhagela v Abdul Rahaman 1 P L J 472 (Note) 
j Where one of three brothers sued alone for a joint debt, and when 
ot jcction was taken to the form of the suit it was too late to bring in the 
other brothers as co plaintiffs the debt having by that lime become time- 
barred it was held that the suit must be dismissed — haltdas v A 'atku 
7 Horn 217, sex also ImamuJdtn v Litadhar, 14 All 524 Motan Mat 
v hr, pa Mol 1906 P I< 7<# Hut if no objection as to the non joinder 
e f par licit « taken b> the defendants the suit will not be barred Where 
the original plaintiff* alone sued within the period of limitation, and others 
who had a joint cause of action were ad led after the expiry of the period 
<n their own apjhcation no objection as to the nonjoinder of parties 
l>cing taken bj the defendants at any stage of the proceedings, the suit 
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so far as the assignee s concerned must be deemed to have been instituted 
when it Has originally brought against the claimant and not when 
the assignee Irom the claimant was added as a defendant — hnshnappa 
v Abdul Kadtr 38 Mad 535 

In a suit for pre cmption the transferee from the original vendee 
is not a necessary party and his addition after limitation does not affect 
the suit — Karan Dial \ l/i Muhammad 31 P It 1913 V suit for pre 
emption in respect of a sale was filed against the two joint \cndces but 
it appeared that one of them bad died pre no us ly to the suit An apphea* 
tion to bring his legal representatives on the record was not made till after 
the period fixed for the institution of the suit had expired Held that the 
suit being barred against the representatives of the deceased vendee was 
also barred against the surviving vendee — Hussain v Hah 111 86 P R 
1919 32 Ind Cas 587 In a pre cmption suit there were four venders, 
viz T B D and J. but the plaintiff at first joined in bis plaint T, D and J, 
but did not join B (who was the father of T) and on objection being taken, 
lie joined B long after the period of limitation Held that the suit must be 
dismissed as a whole — Jwala Das v Gopal, 26 P L R 447, 88 Ind Cas 
555 AIR 1925 Lah 343 V suit to redeem the mortgage was brought 
by some of the heirs of the mortgagor within the penod of limitation and 
when subsequently the plaintiffs applied to make the remaining heirs 
party defendants to the suit the lower Court refused to add them as parties 
on the ground that the penod of limitation had expired and the Court 
dismissed the suit Held, that the other heirs were not necessary pa/tics 
in the sense that the plaintiffs were to lose their rights to redeem because 
they had omitted to make those persons parties to the suit, but that they 
were necessary parties only for the record in order to satisfy the provisions 
ofO \XXIV r 1, and to save multiplicity of suits, • e to prevent the mort 
gagee from being subjected to suits being filed against him in succession 
by various parties entitled to the equity of redemption Section 2 2 did 
not therefore apply and the suit was not barred — Shivabai v Shtdheswar, 
45 Bom 1009 

The addition, after the expiry of the penod of limitation of a minor 
member of a Mitakshara family as a plaintiff to a suit on the mortgage 
is not fatal to the suit — Thakurniani v Dai Ram, 33 Cal 1079 

Where two executors are jointly appointed under a will a suit brought 
by one executor is defective, and the addition of the other co executor 
(who is a necessary party) alter the penod of limitation will bar the suit— 
Srceraitgalhannt v Vaithihnga 40 M L J 53a 

Where two out of several trustees of a temple sued to enforce certain 
claims oi a temple and on an objection being taken by the defendants, all 
the other trustees were subsequently added as parties after the penod of 
limitation, it was held that the addition of those representatives, though 
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o_l cl tjL.e, wo -Vi act b*r lie ia: — P.«7sa;/a % l etJc^^ul^tysr, 1919 
M « '» 435 

ttlti a jetica is ai'ju.icattd *a issrUeat, tns whole cl h-s pccptrtj 
♦ to iSe r fcf.J \s^.r„e« hr, since of the vtsuss order Gcnscqueatlv. 
xj iL rg it kit sesUr* m the uiscUeat wS^ch would gj\e haa a cas*e ol 
act^n bo jiUIt. an invert ent w h-» c/»a case, alter his adjadicataia. 
e*rv 4 be maintained -id the s»teUtut«5 the came ol the Cmaal \ssignee 
liter on » «drfirg a tew j laint-J within the meamng of lfc.s «ectwa— 
htojUd iJa-id \ \fulxa VoA mti, :3 Bon L R 5^4, V I. R_ 1916 Bom 366 

H ti owner » I certain land brought a sat lot damages lor loss ol crops 
7 he defendant objected that R was a bexairtdar lor his unde Thercupoa 
the untie w as added as a second plaintiff at a tunc w hen a large portion 
1 f the claim had been barred It was held that the first plain tit! as fcreimt- 
dar had full right to bring the suit, because he lull) represented m his 
own }>cr*on all the rights ol the second plaiatiJ for whom he acted as agent 
all along TLe addition ol the second plain tiS s name did not mafic any 
difference tn the ciiaractcr of the suit and would not necessitate the dis- 
missal ol the suit^-ifoiji v Makadeo, 21 Bom 671 

Suit by managirg vxenibtf — V suit b> a managing member will not 
lie luUc to dismissal on account ol the other members of the farady being 
added as plain tills alter the penod ol limitation, if the newly added mem- 
bers ratify tlie institution of the suit by the managing member alone — 
SuduiU hkan v Uh ana Mai. 5S P K 1681 

alj Action «n tort — In suits upon a contract, all persons having 
the same cause ol action must sue joint!) , and if one of them t* added 
alter the jiciiod ol huutation the whole suit will be barred But this 
rule will not apjly to actions m fort 111 which several persons have been 
damnified by the same tortious act Therefore, where a suit for compen- 
sation for illegal distraint was brought by one of two persons jointly cn- 
titJeJ to the crop* distrained, and the other jierson was added 1* a phuntid 
alter hu claim was barfed, it was held that the whole suit was not barred 
but the first j lam till w as cutitlcd to compensation as far as he was injuri- 
ously ailccud by the i(U gal distraint — Jagdco v Pa Jar at h, 13 Cal -85 

214 Delay ol Court — If the application for addition of parties is 
made witlun the period of limitation, but the ordet ol Uie Court allowing 
the addition ol parties is after the j'eriod, the date ol the applies 

lion will be regarded as the date ol addition ol the new parties, and the 
uj jbeunts will uot suffer b> reason of tfic delay of the Court — HitMkntkuj 
v ifamahui, 17 Bom 19 

315 Amendment of plaint, misdescription, etc- — Thu section u 
not intended to apj ly to a case ui winch the ground on which the original 
defendant u sought to be made liable Is merely shifted, without no* I'd son* 
being inUoduccd as defendants— huminarta v Mutk*yyj t 15 3!ad 417. 
Thus, wbete a plaint is ancuded without any jicrsoti* bung utwl) included 
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as defendants, this section does not apply, and the date of the original 
presentation of the plaint is the date of the suit— 1 /oAih» Mohan v B angst, 
17 Cal 5S0 (PC) Tor instance, a suit was brought for the recovery 
of amounts alleged to have been spent bv the plaintiff (ck shebait) 111 
protecting the debuttcr estate and the defendant (who had been appointed 
receiver of the debuttcr estate) as well as all other possible claimants to 
the olhec of shebait were made parties The defendant was sued both 
in his capacity as receiver and in his personal capacity, but the Court 
directed an amendment in the plaint so as to raise directly the question 
as to which of the claimants was at present entitled to the office of the 
shebait and should represent the estate, and the defendant being found to 
be entitled to the office of shebait was impleaded as shebait ; it was held 
that the amendment did not alter the nature of the suit and the defendant 
was not brought on the record as a 'new defendant’ within the meaning of 
this section — Peary v Saieudra, 37 Cal 229 (P C ), affirming 32 Cal. 582 
\ suit was at first brought against an idol ‘under the sarvarakarslnp of 
Dasdco Prosad * But on objection being taken b> the other party, the 
plaint was amended by describing the defendant as Basil co Prosad, Sar- 
varakar of the idol 1 This amendment was made after the period of limita- 
tion Held that such an amendment would not have the effect of intro- 
ducing a new party into the record, and no question of limitation would 
arise — Bodkt Rat v Basdeo Prasad, 33 All 735 (r B ) In a suit by a 
Hindu reversioner to recover property after the widow’s death, the plaintiff, 
in the onginaTplaint, stated that he claimed title through his father, but 
subsequently amended his plaint by sajing that he claimed title through 
his uncle Held that it was not essential that the plaintiff should have 
named any intermediate reversioner through whom he claimed title, and 
as there was no substitution or addition of a new plaintiff, the amendment 
of the plaint after the period of limitation did not bring this section into 
operation — Btsheshar v Htra Lai, 19 O C 221 Where the plaintiff 
in the original plaint did not say that he was suing on behalf of a Company, 
and on objection being taken by the defendant, he agreed that the decree 
should be m favour of the dompany, and prayed that the plaint be amended 
so that the suit might proceed as being instituted on behalf of the Com- 
pany, it was held that this was not a case of adding a new plaintiff, for the 
plaintiff was alreadj on the record, but the amendment simply made dear 
the capacity in which the plaintiff instituted. the suit — Mulhuhnshna v. 
Raj am Aty anger, 30 M L J 57. 33 bid Cas 357 Raj am v. Mulhuknshna, 
mil L T 251, 25 Ind Cas Where the plaintiff originally sued 

in his personal capacity, and subsequently the plaint was amended so as 
to show that the plaintiff sued on behalf of himself and as shebait/ the 
amendment did not amount to an addition or substitution of a new plain bff 
— Kuarmam v. IVasif, 19 C W. N. 1193 The plaintiff sued within the 
period of limitation in his personal capacity for a certain sum of money 
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against hun Mr Rogers then retired from the services of the two com 
panics and left the country At the trial of the suit the plaint was amended 
b) expunging the name of Mr Rogers Held that the suit was not at first 
proper!) framed and that it must be taken to haxc been instituted against 
the two companies on the date when the plaint was allowed to be amended 
— / G S V & lly Co \ Lai Mohan Saha 43 Cal 441, :: C.L J 241, 
31 Ind Cas 35 

Where the suit was onguially brought against a Company and the 
| laint was amended b> bringing the individual partners of the Company 
on the record the section was held to have no application as there was 
virtually no addition of new defendants but merely the correction of a mis 
description — Pragi \ Maxuelt 7 Vll 84 In the plaint in a partnership 
suit two defendants were described as Joharmull ManrauII and the plaint 
was subsequently amended b\ substituting the words Joharmull KhemLa 
and Manmuli hhemka held that such an amendment would not amount 
to a substitution of new parties but it was an amendment merely for the 
puri>osc of more dearly describing the parties who were already before 
the Court See 2. would not aj ply to the case — Seodoyal v Joharmull, 
30 Cal 540 -5 Ind Cas 81 

In a suit to recoxcr a debt due to a Company which had gone into 
hquilation the plaintiff was at first described in the plaint as The Official 
Liquidator Himalayan Bank Limited in Liquidation Afterwards the 
plaint was amended and the plaiatiS was described as The Himalayan 
Bank Ltd in Liquidation plaintiff This amendment was made after 
the period of limitation had expired it was held that the amendment 
did not introduce a new plaintiff into the suit so as to let in the operation 
ol this section— Muhammad v Himalayan Dank 18 All 198 b B (oxer 
ruling Ghulam v Himalayan Dank 17 All 291) 

Similaily where the defendant was wrongly described as Ifr P J 
1 oibcs but alter the period of limitation the mistake was corrected afld 
Mus I’ J borbes was substituted it was held that the suit was not 
barred by limitation since the mistake was a clerical one, and the ease 
was merely one of misdescription — Jegendra x Forbes, 32 Ind Cas S;- 
tCal) 

\\ here two sons were placed on the record as the heirs of their deceased 
father and subsequently it trans{ ired that the father di 1 not die intestate, 
but left a will aj pointing one of such sons hi* cxecutur. and the record was 
altered alter the exjuation of the period by placing that son as executor 
instead of as heir it was held that this change in the record was not an 
addition ol a new defendant — i’Tasunno v Mahabharat 7 C A\ \ 375 

The widow of a deceased person was appointed administratrix until her 
eldest son sfoukl attain majority and a suit was instituted by the widow 
afur the eldest son had attained majority, under a ton* /i Je belief that 
she was competent to sue as administratrix but on discoxcnng her 
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mxsta' e she prated that her three sons should be substituted as plaintiffs 
and the substitution was made at a time when the suit if instituted would 
be barred by limitation it was held that this was notan addition of 
new plaintiffs within the meaning of this section — A uteri hi v Sara! 
Chandra, 20 C \V N 49 «C L J 279 -*9 Ind Cas 6S0 

Where a suit was brought on behalf of a Devasthanam in the name 
of a trustee who was not entitled to represent the idol the amendment of 
the plaint by placing the name of the nght trustee on the record does 
not affect the suit The principle is that when the cestui qu 1 trust (here 
the idol) is substantially on the record of a suit from the beginning the 
rectification of the original improper representation cures all original 
technical defects with effect from the date of the institution of the suit, 
and the rectification cannot be treated as tbc addition of a new party 
under this sectiou — Subfamama Aiyar v Subba Naidu 25 \f L J 452 

216. Addition of parties by Court — A Court in joining parties under 
sec. 32 of the C P Code 1882, cannot disregard any question of limitation 
in respect of the suit itself as affected by such joinder— Imam Ah v flay 
noth. 33 Cal 613, Ram htnhar v Akhit Chandra 35 Cal 519 F B (o\er 
ruling Fahcrtx v Atmunmsa 27 Cat 540 and Gnsh v Daiarka 24 Cal 
640 and virtually overruling 12 Cal 642 also), Imamuddm v LUadhur, 
*4 All 524 

* 317. Assignment and devolution — Where the added plaintiff or 
defendant derives his title from the onginal plaintiff or defendant by an 
assignment or devolution pending the suit, he will not be treated as a new 
plaintiff or defendant, and the case 13 merely one of continuation of the 
original suit without any change in the date of the institution — Fatteh 
Muhammad V Said Ahmad, 3 P It 1907 \ttyappa Chetty v Subbra 
mam an, (1916) I M \V N 455 (P C), Suput Singh v Imnt Tewari, 5 
Cal 720 . Ganpal v Adarji 3 Bom 312 (321) 

The only sort of devolution of interest comtemplated by section 22 of 
the Act of 1877 was devolution by death and therefore where in a suit 
instituted within time the plaintiff assigned over his interest and the 
assignees were substituted on the record in place of the original plaintiff 
after the period of limitation had expired the suit was held to be barred 
lor the assignees were considered as new plaintiffs under the section— 
Uarah Chand v Deonalh, 25 Cal 409. Abdul Rahman v Amt rah 34 Cal 

612 (r B) But now sub-section (2) not only contemplates cases in which 

•Jctvt/aCion a{ interest tales place by death but it extends to all cases ol 
devolution and assignment 

218 Addition of parties in appeal '—Addition of parties in appeal 
is governed by O XLI r 20 of the C P Code When a Court tales 
action under this rule no question of limitation can arise — Gajraj v Gour 
18 O C 90 , Nathi Lai v Lola, 9 A L J 410 

This section applies only to plaintiffs and defendants, not to appel 
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and respondents as there ts no Act which makes the former terms include 
the latter Therefore where a party to a suit is not made a respondent 
to an appeal and the Court orders him to be made a respondent under 
sec 550 C P Code 1882 (O 41 rule o of tjie Code of 1908) he cannot 
object that the time for appealing against him his passed and that no 
relief can be grantc 1 as against him — Mafichya v Baroda Prosad 9 Cal 
355 Sol na v hhatak Stigh 13 AH 78 Where the liability of two de- 
fendants was joint and tic plaintiff by an oversight appealed against 
tic fret defendant onlj and the second defendant was made a respon 
dent after the lime allowed for appealing against him had expired it 
was held that section 22 did not bar the appeal even so far as it aflected 
the second lefendant The appellate Court can add or substitute new 
appellants or respondents even after the expiry of the period of limitation 
— Co irt of Wards V Gaya Prosad 2 All 107 In Ranjtl Singh v Shea 
Prosad 2 Ml 487 the Judges while holding that the appellate Court is 
(ompetent to add a respondent to the appeal have laid down that the 
appellate Court is not competent to pass a decree against such added 
respondent if the appeal with reference to the date of the addition of such 
respondent is barred un Icr section 22 of the Limitation Act 

2:9 Transposition of party — V party transferred from the side of 
pro forma defendant to that of the plaintiff is not a new party to whom 
the provisions of see 22 (1) will applj — Dwarhanalh v Monmohan \q 
C W N 1269 Wage idrabala v Tara pa Ja 35 Cal 1065 Husainara v 
Rahmannessa 38 Cal 342 Municipal Council v Veerapertimal -8 M 
L J 147 hhadir Moidetn v Pa na ij Mad 12 Jibantt v Gokool ia 
Cal 760 

23 In the civ of a continuing breach of contract and m 
the ease of a continuing wrong independent 
and , wrongf b^C:lChC, contri ct a fresh period of limitation 
begins to run at every moment of the time 
during which the breach or the wrong a» the case may be 
continues 

220 Continuing breach — V breach ot a covenant lor quiet pos- 
session is a continuing breach and a suit on such breach of covenant 
would not be barred so long as the breach continues — Raj • Dalu v AniA u- 
raj Ra nchandra 2 Bora 273 ( 93) \ breach of a covenant to repair 

is a continuing breach because the covenant is broken every da> the 
premises arc out of repair — Spoor v Green L It 9 Cx 99 (ill) V lessee 
allowing rooms to be useJ contrary to 4 covenant when he might have 
prevented such user, commits a continuing breach of contract — Doe J 
AmUrr v W ooJUiJge 9 B A C 3,6 

Where contrar> to the terms of an agreement the defendant built his 
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#/a so as to cover up a gutter, it was held that the continuance of the 
Ula was a continuing breach of contract — Ladakchand v Vo/Au 189a 
P J 299 

B> a family arrangement A agreed with B to refund to N the pnee 
of certain property sold by A to N of which a share belonged to B and 
of which B was put into possession under the arrangement A having 
died without having paid the money, N obtained a decree against B for 
possession of a part of such property Five years after \ s suit, a suit 
was brought by Us representatives against As representatives for 
damages for breach of the agreement Held that this suit was not barred 
by limitation, as the breach was a continuing one and had not ceased 
even then— hndad Ah V \i jabat Ah, 6 Ml 457 

When one of the parties to a contract renders the performance thereof 
impossible, there is a continuing breach of contract throughout the whole 
of the contract penod, and the suit may be instituted within three years 
from the expiry of that penod — Gurmukk v Secretary of Stale, 16 P R 
jBgg 

A suit for partition of a house was brought in 1905 The suit was 
compromised, the defendant agreeing to transfer his interest to the plaintiff 
for a consideration, and the suit was dismissed The agreement was not 
earned out and a second suit was brought for partition Held that the 
nght to partition was a continuing nght and the breach of the agreement 
was a continuing wrong The second suit was not therefore barred — 
T C Mu kherji v Aftul Beg, 37 All 155 

221 Continuing wrong — The construction and occupation of a 
balakhana by the defendants over the mosque of which they were Mut 
walht for the purposes of pnvate residence is a continuing wrong so 
that a fresh penod of limitation begins to run at every moment of the 
time dunng which the wrong continues — Muhammad Ahmad v Aluham 
mad Focal, 31 P R 1917 

Every fresh appropriation of the income of a property by one cc* 
sharer to the exclusion of the other co sharers is a continuing wiong giving 
nse to a fresh cause of action to those co sharers for a suit for a declara 
tion of their rights — Harnatn Singh v Afakhon Singh 1918 P W R 43 

An infringement of a trade mark is a continuing wrong and a fresh 
cause of action anscs de die in diem so long as the infringement continues 
— -Abdul Satan 1 v Hamidutlah, 97 P R 1913 A trespass upon immove 
able property is a continuing one and the owner may sue the trespasser 
for compensation within three years of the termination of the trespass— 
Narasttnma v Ragupathi, 6 Mad 176 Acts of trespass committed by 
the defendant over the plaintiff s land when the defendant has not acquired 
an easement for passing through plaintiff s land constitute a contim 
wrong giving nse to a recurrent cause of action — Sheo Prosad v V 
12 A L J 1150 
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anti respondents as there is no \ct which makes the former terms include 
the latter Therefore where a party to a suit is not made a respondent 
to an appeal and the Court orders him to be made a respondent under 
see 5J0 C P Code 18S z (O 41 rule .0 of the Code of 1908) he cannot 
object that the time for appealing against him has passed and that no 
relief can be grantc 1 as against him- — Mantekya v Baroda Prosad 9 Cal 
355 Sokna v A halak Singh 13 All 78 Where the liability of two de- 
fendants was joint and the plaintiff by an oversight appealed against 
the first defendant only and the second defendant was made a respon- 
dent after the time allowed for appealing against him had expired it 
was held that section 22 di 1 not bar tic appeal even so far a9 it affected 
the second defendant The appellate Court can add or substitute new 
appcltants or respondents even after the expiry of the period of limitation 
—Court of Wards v Gaya Prosad 2 AH 107 In Ranjil Singh v Sheo 
Prosal 2 \H 487 the Judges white holding that the appellate Court is 
competent to all a respondent to the appeal have laid down that the 
appellate Court is not competent to pass 1 decree against such added 
respondent if the appeal with reference to the date of the addition of such 
respondent is barred under section 32 of the Limitation Act 

219 Transposition of party —V party transferred from the side of 
fro forma defendant to that of the plaintiff is not a new party to whom 
the provisions of sec 2a (1) will apply — Dw irKana th v Monmohan Sq 
C VV \ tiCq Wage idrabaJa v Tarapada 35 Cal 1065 1 1 11 samara v 
Jtahmaunessa 38 Cal 342 , Municipal Council v Vecraptrumal 28 M 
L J 147 hhadir Moult cn v liana 17 Mad 12 Jtbanli v Gokool 19 
Cal 760 

23 In the ease of a continuing breach of contract and in 
the ease of a continuing wrong independent 
and^Vrongf brcache * of contract, a fresh pcnod of limitation 
begins to run at every moment of the time 
dunng which the breach or the wrong, as the ease may be, 
continues 

220 Continuing breach — \ breach of a covenant for quiet pos- 
session is a continuing breach and a suit on such breach of covenant 
would not be barred so long as the breach continues— 7 ?j/m Balu v Arishua- 
ran llanuhandra 2 Horn 273 (293) V breach of a cotenant to repair 
is a continuing breach bccau>e the covenant is broken every da) the 
premises are out of repair— Spoor v Green L R 9 Ex 99 (m) V lessee 
allowing rooms to be used contrary to a covenant when he might have 
prevented such user, commits a continuing breach of contract— Dor J 
JmUer v H ooJUidgr <)U & C 376 

Where contrary to the terms of an agreement the defendant built his 
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olla so as to coser up a gutter, it was held that the continuance of the 
Ula was a continuing breach of contract— Ladakchand v \athu 1892 

P J 299 

By a family arrangement A agreed with B to refund to \ the price 
of certain property sold by A to N of which a share belonged to B and 
ot which B was pat into possession under the arrangement A having 
died without having paid the money. N obtained a decree against B for 
possession of a part of such property Fisc years after V s suit a suit 
was brought by Bs represen tatiscs against As representatives for 
damages (or breach of the agreement Held that this suit svas not barred 
by limitation, as the breach ssas a continuing one and had not ceased 
e\ en then — fnufad Alt v .Vtjabaf Alt. 6 All *57 

When one of the parties to a contract renders the performance thereof 
impossible, there is a continuing breach of contract throughout the whole 
of the contract period, and the suit may be instituted within three years 
from the expiry of that period — Gurmuhh v Secretary of State 10 P R 
1899 

A suit for partition of a house was brought in 1905 The suit was 
compromised, the defendant agreeing to transfer his interest to the plaintiff 
for a consideration, and the suit was dismissed The agreement was not 
tamed out and a second suit was brought for partition Held that the 
right to partition was a continuing nght, and the breach of the agreement 
was a continuing wrong The second Suit was not therefore barred — 
T C Muhherjt v Afeul Deg. 37 All 155 

22i. Continuing wrong — The construction and occupation of a 
balakhana by the defendants over the mosque of which they were Mut 
Wallis, for the purposes of private residence is a continuing wrong so 
that a fresh period of limitation begins to run at every moment of the 
time during which the wrong continues— Muhammad Ahmad v \fuham 
wad Fatal, 31 P R igiy 

Every fresh appropriation of the income of a property by one co- 
sharer to the exclusion of the other co sharers is a continuing wrong giving 
nse to a fresh cause of action to those co sharers for a suit for a declara 
tion of their rights — Harnam Singh v Mahhan Singh 1918 P \V R 43 
An infringement of a trade mark is a continuing wrong, and a fresh 
cause of action arises de die «« diem so long as the infringement continues 
— Abdul Solan v Hamdullah, 97 P R 1913 A trespass upon imraove 
able property is a continuing one, and the owner may sue the trespasser 
for compensation within three years of the termination of the trespass— 
Narastmma v Itagupathi, 6 Mad 176 Acts of trespass committed by 
the defendant over the plainttS s land when the defendant has not acquired 
an easement for passing through plaintifi s land constitute a continuing 
wrong giving rise to a recurrent cause of action — Sheo Prasad v \f anger, 
12 A L J 1150 
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1 (i<- interferon < with th< m,ht of irrigation ol a person is a continuing 
wr /u ii if (in th m mini, f flu-, section — A min v .Varatii, tqi8 1 * W 
K i 

\i lx.tmrti n ra i-> J bi Wendant to the immemorial cgre»s of the 
|hinfi/fs run w if r n r Irtendant s Ian l is a continuing wrong and 
i In ( I u niff - *• »it f >r r«nin\al of the obstruction is protected front Anuta 
ft ii I th exj r« pr trams of this section— Puuja v Bat Kuvar 6 
Ho n > 

H ht r< tU Iff n I nit ha*. not acquired an easement to dram his water 
n fh pi until! s Isii I or ro if the construction of a dram by the former 
n th fitter s / in 1 r roof is a continuous w rang giving rise to a continuous 
nisi J ai ti n — hamphul » Ulifff .4 \\ U i~j , Y nr Muhammad V 
(toiiri ''h tuber » I ah I J 46$, 

\n < l»s true! ion to 1 watercourse ex a continuous wrong as to which 
the cause of action is renewed from day to day so long as the obstruction 
cnntmuex—/?n/rM/> v Ibdtil (• Cal 304 (P C ) Ponnuswami v Collector 
/ Vailuri iM I! C I? 6 

Th« obstruction by the defendant 0/ a daannel through which water 
ti uied from a natural stream into the pljinfifl » land is a continuing wrong 
tien though the stream haJ not a continuous flow and was dry for the 
greiter pirt of the year — 1 / thautk Krt<hiij Daval v Bhauant, 3 P L 
J 5* (5*>) 

Where the right of a supennr npanan proprietor to have the drainage 
water from his lands permitted to How of! in the usual course, was 
obstructed bv the defendants (lower npanan propnetorx) by blocking 
up the stream, it was held that their act was actionable whether 
special damage hid or hid not occurred, and so long as the obstruction 
continued, there was i continuous cause of actum from dav to day — 
Subramantya v Rauukandra r Mad 335 Kastswar v A ttnoia Pratad 22 
C W N 000 

Infringement of a right of wav is a continuous wrong giving nse to a 
cause of action from dav to day — Soy/in v SJumrJ iC W.M 06, Wo// 
v Ohara) 2 Ind taa 410 Vanwv WaiiJulla jiC L J O40 

The disturbance of a nght of ferry is in the nature of a nuisance and 
a continuing wrong within the meaning of this section— .VdyoWi y 
Duntte. 1 3 Cal 6 jr 

Wrongful attachment before judgment. if the attachment continues 
lor any length of time, will be a continuous tort and a suit lor damages 
for such art will be governed by this section — Surj/tnal v, Marteckckand. 

0 Bom L It 701 But the Mlahabad High Court is of opinion thit a 
wrongful attachment before judgment is not a continuing wrong, as the 
wrong w complete as soon as the property is wired That the intention 
of tl»e Legislature is not to mate section rr applicable to such a case it 
Indicated by articles ij am! 41 under which limitation it (o be computed 
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from the date of the cessation of the wrong — Ram Naratn v Unirao, 29 
Ml 615 (G18) 

\ wrongful attachment of property bv a Magistrate under section 
146. Criminal P Code is a continuing wrong dunng the time that the 
attachment continues — Brojendra v Saroj nit 20 C W N 481 (dissenting 
from Rajah of Venkatagin v Isakapallt 26 'lad 4 10) , Panna Lai v. 
Pane hu, 49 Cal 544 In Madras however it has been held that such 
an attachment is not a continuing w rong and the penod of limitation 
for a suit for declaration of title runs from the date of attachment — Rajah 
of Vcnkatagxrt v Isakapalh, 36 Mad 410 

Where the mortgagee in possession who is bound by the terms of the 
^mortgage-deed to pay the Government revenue due on the land negects 
to do so, and the mortgaged land is sold held that there is a breach of 
the covenant, and the breach is a continuing one The reason is that by 
the terms of section 92 of the Transfer of property Act, the mortgagor 
on payment of the mortgage-debt is entitled to be put in possession of 
the mortgaged properties, and this obligation is a continuing obligation 
on the mortgagee which cannot cease so long as the nght of redemption 
is not barred , therefore the mortgagee’s failure to put the mortgagor m 
possession of the land after redemption, by reason of the land being sold, 
amounts to a continuing breach of covenant — Siva Chidambara v Hamate hi 
Animal , 33 Mad 71 

\ cahnguta was constructed by the Government for the purpose of 
reducing the flow of water into a tank through a channel The necessary 
effect of the calingula » oulil have been to cause the water diverted from 
the channel to flood the plaintiff s land To obviate this, a small drainage 
channel was formed by Government to carry off the surplus water Plain- 
tiff contended that the drainage channel was not sufficient to carry off 
the water and that the water which flowed over the calingula stagnated 
on Ins lands and made them unfit for cultivation He prayed for a manda 
tory inj unction directing that the calingula be blocked up The defendant 
pleaded limitation Held that the injury was a continuing one and that the 
suit was not barred by limitation — Sankoravadivclu v Secretary *f Stale, 
28 Mad 72. 

222. Suit for restitution of conjugal rights . — The refusal of a wife 
to return to her husband, and allow him the exercise of conjugal rights, 
constitutes a continuing wrong giving nse to constantly recurring causes 
of action — Bai San v Sankla, 16 Bom 714 , Hetnchand v. Shiv, 16 Bom 
715 (note) , Btnda v. Kaunstha, 13 All 12b 

Arts. 34 and 35 of Act XV of 1877 required a suit for the recovery 
of wife or for the restitution of conjugal rights to be instituted within 
two years from the date of demand , but as the personal law of W 
and Muhammadans does not require an antecedent demand in such 
Articles 34 and 35 could not apply to those suits The limitation 
L Ij 
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The interference with the right of irrigation of a person is a continuing 
wrong within the meaning of this section— hanta v Naram, tw8 P W. 
It 177 

An obstruction caused by defendant to the immemorial egress of the 
plaintiff s rainwater over defendants land is a continuing wrong and 
the plaintiff s suit for removal of the obstruction is protected from Iimita 
tion by the express provisions of tins section— * P« ty a V Dai fvuuar 6 
Dom 20 

Where the defendant has not acquired an easement to drain lus water 
on the plaintiff s land or mof the construction of a drain by the former 
on the latter’s land or roof is a continuous u rong giving rise to a continuous 
cause of action— Rampkul v Murer 24 \\ R 97 iViir Wtthunmad v 
Court Skanker 2 Lah I, J 463. 

\n obstruction to a watercourse is a continuous wrong as to which 
the cause of action is renewed from day to day so long as the obstruction 
continues — Rajrup v IbJul 6 Cal 394 (P C ) Ponnuswamt v Collector 
of Madurt 5 M H C R 0 

The obstruction by the defendant of a channel through which water 
fl iwed from a natural stream into the plaintiff s land is a continuing wrong 
even though the stream had not a continuous flow and was dry for tho 
greater part of the \ear — \tahanlh Kruhtu Daval v Bhaoant 3 P L 
J 5i (59) 

Where the right of a suptnor riparian propnetor to have the drainage 
water from Ins lands permitted to flow off in the usual course, was 
obstructed by the defendants (lower npanan proprietors) by biocling 
up the stream, it was hell that their act was actionable whether 
special damage had or had not occurred and so long as the obstruction 
continued there was a continuous cause of action from day to da>— 
Subraniamya v Ila nthandra 1 Mad 335 hausuarv A nnoda Prasad 22 
C W N 066 

Infringement of a right of wa> is a continuous wrong giving nse to a 
cause of action from dav to dav — Soojan v Shamed iC W. V 96 , \ tro-le 
\ Bharat 2 Ind Cas 410 Vomn v H'andulla 21 C L J 640 

The disturbance ol a right ot ferry is in the nature of a nuisance anl 
a continuing wrung within the meaning of this section— Vtiyakart v 
Dunne l3 Cal 652 

Wrongful attachment before judgment if the attachment continue* 
lot any length of time will be a continuous tort and a suit for damages 
for such act will be governed by this section — Surajtnal v 4 /j neckckand 
0 Horn L H 7°4 Dut the Mlahabad High Court is of opinion thit a 
wrongful attachment before judgment is not a continuing wrong as the 
wrong is com j lete as soon as the property is sotted That the intention 
of the Legislature is not to make section 22 applicable to such a case is 
indicated b> articles ty anl 42 under which (imitation is to be computed 
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ables c\cn after the attachment had been set aside the detention was 
held to be a continuing wrong — Yamuna Da » v Solayya 24 Mad 339 
The Allahabad High Court lays down the general rule that wrongful dis- 
t-amt is alw ijs a continuing wrong which is renewed every day that the 
distraint lasts and limitation runs from tho date on which the distraint 
comes to an end — Jhabbu v Batui 4 5 All 2o3 

The principle of this section has no application to a declaratory suit 
(eg a suit for a declaration that properties improperly alienated are the 
subject of a trust) and there is no recurring cause of action for a declaratory 
relief — Voului Vi Tahimul v Jugal Ba’ldbh 2 Pat 391 (403) 

An inamdar gave his permanent tenant notice to pay enhanced rent 
or quit the land on a certain date and more than 12 3 cars after the date 
mentioned in the notice sued the tenant to recover the enhanced rent 
or to eject It was held that the suit was barred and that this section had 
no application to the case — -Gopalrao v Mahadevrao ti Bom 394 No 
reason has been stated in the judgment but it appears from tho argument 
of counsels that the right to demand rent at the usual rate may be a recur- 
ring ngbt giving nsing to a continuous cause of action but the claim to 
demand enhanced rent is not a recurring right 

A rowak or platform was erected by the defendant as an integral part 
of his building and w as in existence for about 50 j ears but the land upon 
which the rowak stood belonged to the Municipality It was held that the 
Municipality lost their right under Article 146A of this Act to that portion 
of the land upon which the rowak stood and that section 23 had no appli 
cation as there was no continuing wrong the injury being complete on 
the erection of the rowak and the mere fact that its effect continued could 
not extend the time of limitation — 4sutosh Sadhukhati v Corporation of 
Cali ulla 28 C L J 494 

Plaintiffs and defendants were joint owners of a courtyard The 
defendants erected certain chappars or thatched sheds in front of the 
plaintiffs' house 'Plaintiffs brought a suit for perpetual injunction direct- 
ing the defendants to remove the thatched sheds and to restore the court- 
yard to its former condition Held that this section was inapplicable 
in as much as the moment the chappars w ere erected the znj ury complained 
of and sought to be removed by the injunction was complete and there 
l was no continuing injury under thrs section — Lai Singh v Hira Singh, 

I 3 Lah L J 128 

1 Where the defeadant threw sulphuric acid on the face of the plaintiff, 
’ the penod ol limitation for a suit for damages for j ersoaal injury 
\ (Art 22) ran from the date on which the sulphuric acid was thrown on 
. the plaintiff, and the continuance of its effects up to a later date resulting 
in loss of one eye did not make the wrong a continuing wrong within the 
? meaning of this section — Abdulla v Abdulla, 25 1 om. L R 1333, A I R, 
J 1924 Bom 290 
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cable to those suits was held to be Article 120 read with section 23. so 
that those suits were practically exempt from the bar of limitation — 13 
All 126 Articles 31 and 35 have been omitted from the present Act, 
so that those suits arc now totally sa\ed from limitation. See notes after 
Article 35 

But a suit for dissolution of marriage or for a declaration that a divorce 
had taken place between the parties is essentially different in cause of 
action from a suit for restitution of conjugal rights Section 23 has no 
application to the former kind of suits — Md IlamiduUah v Fakhr Jahan, 
65 Ind Cas 452, AIR 1922 Oudh 109 

*23. What are not continuing breaches and wrongs — The pur- 
chasers of certain land agreed to pay the vendors certain fees annually in 
respect of such land and further agreed that m default of payment the 
vendors would be entitled to the proprietary possession of a portion of 
such land The purchasers never paid such fees, and more than 12 years 
« after the first default the vendors sued them for possession of a portion 
of the land It was held that there had not been a continuing breach 
of contract, and the suit was therefore barred by limitation — Dhojraj 
v Gulthan, 4 All 493 

Upon failure to pay the principal and interest secured by a bond on 
the day appointed for such payment a breach of the contract to pay 
is at once committal but the fact that no payment is subsequently made 
docs not Constitute a continuing breach — Vansab .lit v Gulab Chand, 
10 All 85 Dhaguanl v Daryao 11 \ 1 ! 416 

Where a mortgage-deed provided that interest should be paid annually 
and that on failure of the payment of any year’s instalment the mortgagee 
should bo entitled to take possession, the mortgagee's cause of action 
accrued on the first failure to pay interest, and there was no continuing 
breach of contract — Aehhar Mai v Hukmait, 28 P. R. 1897. 

A clause in a wajtb ul an of a village ran as follows : “II a resident 
of this village shall leave his residence and go to and settle in another 
village, he shall uot bo entitled to a cultivation and possession " Held 
that though it should be treated as an agreement between the proprietors 
on the one hand and the tenants on tho other that the abandonment by 
a tenant of his residence in Uic village and lus settling elsewhere involved 
a forfeiture of the lease, stall it was not an agreement capable of continuous 
breach within the meaning of this section, and tile period of limitation 
(under Art 143) would run from the ume when tho forfeiture was incurred 
or the condition was broken — D&u* Singh v Mthan Sing, 180 P, U 1883, 
An illegal distress or attachment of tho tenants crops by the lan (lord 
U not a continuing wrong The wrong is complete and tho cause of 
action arise* on the date when the unlawful distress 1 * made — Panut 
San/ ai» v Z/"ii*dw ef Jayjfrur, 33 Mai. 510 j VtnhalJTOmitr v. i’aiUf- 
•*. ji Mad. 633. But where the landlord detained the tenants move* 
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able* even after the attachment had been set aside, the detention was 
held to be a continuing wrong — Yamuna Bax v Solayya, 24 Mad 339 
The Allahabad High Court lays donn the general rule that wrongful dis- 
traint is always a continuing wrong which is renewed every day that the 
distraint lasts and limitation runs from the date on which the distraint 
comes to an end — Jhabbay Batui 45 MI 208 

The principle of this section has no application to a declaratory suit 
(eg a suit lor a declaration that properties improperly alienated are the 
subject of a trust) and there is no recurring cause 0/ action for a declaratory 
relief — t foul 01 Md Tahnnul V Jagut Ballabh 2 Pat 3gr (403) 

An macular gave hi« permanent tenant notice to pay enhanced rent 
or quit the land on a certain date and more than 12 years after the date 
mentioned in the notice sued the tenant to recover the enhanced rent 
or to eject It was held that the suit was barred and that this section had 
no application to the case — Gopalrao v 1 lahadevrao 21 Bom 394 No 
reason has been stated in the judgment but it appears from the argument 
of counsels that the right to demand rent at the usual rate may be a recur- 
ring ngbt giving rising to a continuous cause of action, but the claim to 
demand enhanced rent is not a recurring nght 

A roscak or platform was erected by the defendant as an integral part 
of his building and w as in existence for about 50 > ears, but the land upon 
which the rowak stood belonged to the Municipality It was held that the 
Municipality lost their nght under Article 1464 of this Act, to that portion 
of the land upon w hich the rowak stood and that section 23 had no appli- 
cation as there was no continuing wrong the injury being complete on 
the erection of the rowak and the mere fact that its effect continued could 
not extend the time ot limitation — A calash Sadhukhan v Corporation of 
Calcutta 28 C L J 494 

Plaintiffs and defendants were joint owners of a courtyard The 
defendants erected certain chappars or thatched sheds in front of the 
plain tifls house 'Plaintiffs brought a suit for perpetual injunction direct- 
ing the defendants to remove the thatched sheds and to restore the court- 
yard to its former condition Held that this section was inapplicable, 
in as much as the moment the chappars were erected the injury complained 
of and sought to be removed by the injunction was complete, and there 
was no continuing injury under this section — Lai Singh v Hira Singh, 
3 Lab L J 128 

t There the defendant threw sulphuric acid on the face of the plaintiff, 
the period of limitation for a suit for damages for personal injury 
( \rt 22) ran from the date on which the sulphuric acid was thrown on 
the plaintiff, and the continuance oi its effect'’ up to a later date resulting 
in loss of one eye did not make the wrong a continuing wrong within the 
meaning of this section — Abdulla y Abdulla, 2 j Ponj» L R. 1333, A, I I 
1024 Bom 290 
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21. In the case of a suit for compensation for an act hicli 
docs not give rise to a cause of action 
lion* 1 for C act PCf not unless some specific injury actually result;, 
actionable without thcre*from, the period of limitation shall 
special damage , , , 

be computed from the time when the 

injury results. 

Illustration. 

A owns the surface of a field. B owns the subsoil. B digs 
coa! thereout without causing any immediate apparent injury 
to the surface, but at last the surface subsides. The period of 
limitation in the case of a suit by A against B runs from the 
time of the subsidence. 

224. Specific injury — The principle of this section is this: where, 
an act is rightful in itself 1 1 unless and until damage results from it to 
another, the nght of action is not complete and the time therefore does 
not run unUl the damage — Robert 1 v Read 16 Hast 215 

Hut where tho wrongful act of the defendant itself gives rise (o a 
cause of action, irrespective of any specific injury, this section does not 
apply rtius. where the defendant threw snlphunc acid on the face of 
the plaintiff which resulted in the loss of one of his c>cs. tl e act of the 
defendant was itself sufficient to give nso ton cause of action for damages 
for personal Injury ( \rt 22) as such an act was clearly punishable under 
the I P Code fizne would run from the date when the act of throwing 
sulphuric acid was committed, and not from the date when the specific 
injury (vir loss of eye) resulted — Abdulla v Abdulla, 25 Pom L If. 1334, 
A. L It 1124 Horn roo 

Where the defendant has erected obstructions in a public thoroughfare, 
thereby causing inconvenience to the plaintiff with the rest of tho public, 
a civil action for their demolition cannot bo maintained by tho plaintuf 
alone unless it is alleged and prosed that some special or particular injury 
or damage was sustained by the plaintiff in consequence of such obstruc- 
tions — Rampkat v. RagkunanJjn, 10 AH 4?3 Limitation will run as 
against the plaintiff when some particular injury results to him 

When a municipality caused subsidence of tho plaintiff * house by 
some works earned on under the authority of the Municipal Act and the 
plaintiff claimed damages, held that the plaintiff could not maintain any 
soit unless special damage was proved— Da ark aaoth V Corfotauon if 
Calcutta, |3 Cal. 91. 

Each separate jpeesfio injury constitutes a fresh cause of action, and 
a separate period of limitation will run f°r each. Thus, if the defen I ant 
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excavates m bis oho land and thereby causes a subsidence in the plain- 
tiff s the person injured ought to sac in one action for all the effects, both 
existing and prospective of that subsidence But if m consequence of the 
defendant not supporting the plaintiff s land, another subsidence occurs 
some years afterwards in consequence of the same excavation, the plaintiff 
will be entitled to bring a second suit for the subsidence, and limitation 
will run irom the date on which it occurred — Mitchell v Darley hi am 
Colliery Co, 14 Q B D X2j on appeal rr App Cas 127 

The illustration to this section is based on the case of Backhouse v 
Bottom «, 9 H L C 503 


25 All instruments shall, for the purpose of this Act, be 


Computation of tune 
mentioned in mstru 
meats 


deemed to be made with reference to the 
Gregorian calendar 


Illustrations 

(a) A Hindu makes a promissory note bearing a Native 
date only, and payable four months after date The period 
of limitation applicable to a suit on the note mns from the 
expiration of the four months after date computed according 
to the Gregorian calendar 

(b) A Hindu makes a bond, bearing a Native date only, for 
the repayment of money within one year The period of limi- 
tation applicable to a suit on tbc bond runs from the expiration 
of one jear after date computed according to the Gregorian 
calendar 

225 Native date — la a simple unregisteied bund, the date for re- 
payment of money was fixed as 30th Chait 1286 (nth April 1880) The 
parties computed the tunc according to the Bengali Calendar, and 
30th Chart 1289 being a holiday, the suit to tecover money on the bond 
was instituted on the 1st Baisakh 1290 (13th Apnl 1883) The suit was 
held to be barred , time most be Computed according to the English Calendar 
and the suit ought to have been instituted within nth Apnl 1883 (2gth 
Chait 1289 }— Deh Naratit v Ishan, ijC L R 153 See also Dwatka v 
Raja Ham, 13 A L J 486, 29 Ind Cas 980 

The plaintiff sued on a note bearing a native date. Ashad Vadya 13th, 
Sh»k 1799 (7th August 1877), containing a stipulation for payment of 
the money to this effect —‘In the month of Kartic, Shak 1799,— that 
is to say, in four months, — we shall pay in full the principal and interest " 
The plaint was filed on the 6th December 18S0 It was held that the 
period of four months for repayment of the debt w as to be calculated accord- 
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mg to the Gregorian Calendar , that the mention of Kartic 1799 as the 
time for repayment did not affect the question and the period of four months 
expired on 7th December 1877 (although that date corresponded with 
Margashirsha Shudhi 3rd), and that therefore the suit was not barred — 
Ranga v Babaji, 6 Bom 83 

A mortgage bond was dated 8th Asar 1x83 Fasli (14th June 1876) 
and the money was stipulated to be repaid in the "month of Jeyth. 1x89 
Fash, being a period of six years ” The last day of Jeyth 1289 answered 
to the 1st June 1882 but it was held that the period of six years from the 
date of the bond ended on the 14th June 1882, the time being calculated 
according to the Gregorian Calendar, and therefore a suit instituted on 
X2th June 1894 was in time — Latifunessu v Dhan Kunwar, 24 Cal 382 
If a starting point is to be calculated as so many months or so many 
years from a particular date, that point must be calculated according to 
the Gregorian Calendar But if the starting point is otherwise fixed by 
the stipulation itself, as for instance where the intention was that the 
interest should be payable at the expiry of six months according to the 
Hindi Calendar, (that is to say on a particular date and not at the expiry 
of six months) and that the cause of action should anse on default, this 
section is not applicable — Roshan Lai v Chowdhury Bashir Ahmed, 22 
A L J 902. 82 Ind Cas 330. AIR 1925 All 138 



PART IV 


Acquisition of Ownership by Possession 

26 (i) Where the access and use of light or air to and 

for any building have been peaceably 
3as«aeiits 0nO<n8httO en J°y ed therewith as an easement and as 
of right without interruption and for 

twenty 5 ears 

and where any way or watercourse or the use of any water 
or any other easement (whether affirmative or negative) has been 
peaceably and openly enjoyed by any person claiming title 
thereto as an easement and as of right without interruption 
and for twenty years 

the right to such access and use of light or air way water 
course use of water or other easement shall be absolute and 
indefeasible 

Each of the said periods of twenty jears shall be taken to be 
a period ending within two years next before the institution of 
the suit wherein the claim to wluch such period relates is contested 

(2) Where the property over which a right is claimed under 
sub-section (1) belongs to Government that sub section shall 
be read as if for the words twenty jears the words sixty 
jears were substituted 

Explanation — Nothing is an interruption within the meaning 
of this section unless where there is an actual discontinuance 
of the possession or enjoyment by reason of an obstruction by 
the act of some person other than the claimant and unless such 
obstruction is submitted to or acquiesced in for one year alter 
the claimant has notice thereof and of the person making or 
authorising the same to be made 

Illustrations 

(«) V suit is brought in 1911 for obstructing a right of wa\ 
The defendant admits the obstruction but denies the v 
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nant tenement — Chundee v Skib, 5 Cal 945. Hill & • Co v Sheoraj, 1 
Pat 674, 64 Ind Cas 346 (The case of Parb illy v Madho, 3 Cal. 
276, in which the Contrary view was held, was decided under Act IX 
of 1871) 

229 Air and light — The Indian law, unlike the English Prescrip- 
tion Act places light and air on the same footing — Delhi and London 
Bank v Hem Loll, 14 Cal 839 (855) 

The only amount of light for a dwelling house which can be claimed 
by prescription or by length of enjoyment without an actual grant, 13 
such aa amount as is reasonably necessary for the convenient and com- 
fortable habitation of the house— lbtd (at p 8^4) following Bagram v 
A»etlranaik, 3BLROC41 {46) Uodhoosooiun v BtssonUh, 15 B 
L R 361 The amount of light cnjo>ed during the period of prescription 
should not be taken into consideration in measuring the amount of light 
to which the dominant owner is entitled He does not obtain by his 
easement a right to all the light he has enjoyed He obtains a right to 
so much ol it as will suffice lor the ordinary purposes of inhabitancy or 
business according to the ordinary notions of mankind having regard to 
the locality and surroundings — Jolly v Kxne 1907 A C 1 Colls v. 
Horn* and Colonial Stores 1904 \ C 179 followed in Patti v Robson, 
42 Cal 46 (P C ) 

229A. Peaceably —Repeated obstructions or interruptions by or on 
behalf of the servient owner show that the enjoyment has not been peace 
able — Eaton v Swansea Water Works Co 17Q B 267 

230 Openly enjoyed — There is a difference between the mode of 
enjoyment of air and light on the one hand and of the other casements 
on the other It is sufficient if the air and light have been enjoyed peace- 
ably, but the other easements must have been enjoyed openly and 
peaceably The reason of this difference is that every one can see 
what light and air his neighbour is enjoying by looking at the outside of his 
neighbour 3 house but other casements such as nght of way may be used 
clandestinely 

Where a party in the course of acquiring a nght of way by user, himself 
blocks up the passage permanently, which renders the enjoyment of the 
easement impossible so long as the obstruction continues, there cannot 
be said to be an open enjoyment of the way within the meaning of this 
section — Sham Churn v Tam try 1 Cal 422 

Under the English law a nght of way cannot be gained by presenp- 
tion unless with the knowledge of the owner of the servient tenement 
’ In order that such user may confer an easement it follows that the owner 
of the servient tenement must have known that such an easement was being 
enjoyed and also have been in a position to interfere with and obstruct 
its exercise, had he been so disposed ' — Gale on Easements , Dalton v 
lngus ,6 App Cas 828 But this rule seems to be inapplicable to ’ 
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because nothing is said in the Indian Limitation Act as to the knowledge 
of the servient owner being necessary for the acquisition of the nght The 
words "peaceably and openly" have been introduced into the Indian Act 
for the purpose of preventing those rights being acquired by stealth or by 
a constantly contested user, but actual knowledge of the user on the part 
of the sennent owner is not necessary — Arzun v Rakhal Ckundtr, 10 Cal 
214 (218) 

231 As an easement ’ —A nght of ownership and a nght of case- 
ment are incompatible If a person claims a site as owner, he cannot claim 
a nght of way or user of watercourse over the same as an casement — 
Jalaluddut v Asad, 1883 AWN 66 , Chunxlal v Mongol Das, 16 Bom 
592 The words ‘as an easement* show that the acts relied upon as 
evidence of the existence of a nght must be done by one person upon 
the land of another The acts must not be done by him upon his own 
land or land in his possession While unity of possession lasts, no question 
of easement can ame — Anderson v Juggodumba, 6 C L It 282 (284) 
A person as dominant owner cannot enjoy an easement against himself 
as servient owner — Modhoosooduit v Btssonalh, 13 B L R. 361 On 
this principle, an easement is extinguished when the ownership of the 
dominant and the servient tenement vests in the same person 

A nght of easement cannot be acquired against the landlord by the 
tenant in other lands of his landlord , since the landlord cannot enjoy 
a nght of casement as against himself, so his tenant would not be able 
to have such a nght as against him — Mont Chunder v Baikantha, 29 
Cal 363 

232 Enjoyment "as of right” — The enjoyment described by the 

words "as of nght does not mean user without trespass, but it means 
user in the assertion of a nght — Alunoodecn v Wuzecr Alt, 23 W R 52 
The words as of nght connote that the person claiming the right must 
have exercised it as if he had been the true owner without permission or 
license from any one — Sunder v Nag 4 P R 1917 , Fuiteh All v Asghar 
Alt, 17 W R 11 . Diwati v Jagla, 1 Lah 206 (209) ; Askar v, Ramanntah, 
13 W R 344 , Aukhoy v Molla Nobbu, 13 W R 449 To become an 
casement, the enjoyment of a nght must be often peaceable and as of 
nght . therefore the ability of the servient owner to stop the enjoyment 
Irrespective of the dominant owner s will is inconsistent with the idea of a 
real easement existing— Sunder v 4 P R 1917 

The expressions ‘as of nght openly* etc have now been judicially 
interpreted, and it is now settled that in order to establish a nght of ease- 
ment \t is enough for the plaintiff to prove that he has been exercising 
the nght without interruption, without express or implied permission of 
the owner of the do m i nan t (? servient) tenement and without secrecy or 
stealth— Behan v Asutosh, 41 C L J. 379, A. I R. 192500! 788,87 
Ind.Cas 19. 
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The burden lies on the plaintiff to shew that he has been enjoying the 
easement as of nght— flaroda v Srcenath, 18 Ind Cas 21 1 Sheikh Khoda 
v Shctkk Tjjuiiin, 8 C W N 359 But where long user is proved, the 
presumption 13 that the enjoyment is as of right until the contrary is 
proved — Kunjawmal v Rathinam Filial, 45 Mad 633 (637) 

When the cajoymcnt of an easement is open and manifest, and when 
it is not had m such wise as to involve the admission of any obstructive 
right in the owner of the servient tenement, the enjoyment is as of ngbt ’* 
The phrase does not imply a right obtained by grant from the owner of the 
servient tenement — Malhuradoi v Dai Amthi 7 Bom 512 

In questions regarding user of way as of ngUt the Court should consider 
the character of the ground the space for which the nght is claimed, the 
relation between the parties and the circumstances under which the user 
took place The mere fact of frequent or constant user of the defendant s 
uthan (courtyard) by the plaintiff the parties being relations and neigh- 
bours, does not amount to proof of user as of nght — Meier v Hafi-uddi, 
13C L J 316 

The nature and character of the servient land the fnendship or relation 
between the dominant and servient owners and the circumstances under 
which the user had taken place may indue* the court to hold that the 
user was not as of ngbt but permissive — Sheikh Khoda Buksh v Sheikh 
Tajuddin, 8 C W N 359 

Where the pathway claimed by the plaintiff lay through the court • 
yard of the defendants house close to their kitchen and not far from a 
tank used by the female membets of the defendant s family it was held 
that the inference might be drawn that the user was permissive and not 
as of nght — Doroda v Sreenalh 18 Ind Cas 211 

plaintiffs and defendants were co sharers of a well To gain access 
to tins well from the road it was necessary lor the plaintiffs to go across 
certain fields belonging to the defendants Plaintiffs had used this road 
without let or hindrance for a period of so years and this road was the 
only road they could use to gain access to the well It was held that 
having regard to the habits of the people of this country, the enjoyment 
of the road as of nght would be presumed — Divan v J agta, 1 Lah 206 (209) 
Where the plaintiffs had been enjoying the nght to work a watermill 
on the land of the defendants for nearly 50 years and it was found that 
they had been paying Rupee one per annum m lieu of the pnvffege of 
working the null it was held that the fact of payment was fatal to the 
plaintiffs case because they failed to establish their enjoyment as of 
nght — Sunder v Nag, 4 P R 1917 

The defendant, who had been using the water of the plaintiff s tank 
for imgatioa purposes for more than forty years had paid a sum of 
to the plaintiff for repair of the embankment of the tank about y> 
ago . it was held that since as the defendant was interested in * 
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suit was instituted on the 25th November 1895 It was held that as 
there was no enjoyment of the right of way on the part of the plaintiffs 
within two years before the institution of the suit, the suit must fail— 
Jahnaut v Bindu Bastm, 26 Cal 593 

235 Easement again t Governm*nt — Since subsection (2) did not 
exist in the Act of 1877, a title could be acquired as against the Crown 
by twenty years' user see Arzan v Rakhal Chunder, 10 Cal 214 at p 219 
But under sub-section (2) of the present section the period has been ex- 
tended to sixty years 

Compare section 15 of the Easements Act (V of 1882) which provides . 
“When the property over which a right is claimed under this section 
belongs to Government this section shall be read as if for the words 
'twenty years' the words 'sixty years' were substituted ” 

236- 'Explanation'— Obstruction — The plaintiff continued to use 
a water-course for a period of 19 years, 6 months and 19 days, when his 
enjoyment was interfered with by the defendant Before one year from 
the date of interference had expired, the plainbfl instituted the present 
smt for an injunction restraining the defendant's interference It was 
held that as the suit was brought after the expiration of 20 years from 
the date of the commencement of the enjoyment and within one year 
from the date of obstruction and as the statutory period had expired 
within two years next before the institution of the suit the plaintiff had 
established his nght to easement It was further held that as the ob 
struction in this case lasted for less than a year, the obstruction should 
be ignored for the purpose of calculating the period of 20 years, with the 
result that an casement could be acquired after an enjoyment of 19 years 
and a fraction, and that the requisite period of 20 years is curtailed by 
the Explanation to this section — Sawan v Chattar, 48 P R 1918 

237. Acquiescence — Acquiescence in the sense of mere submission 
to the interruption of the enjoyment does not destroy or impair an case- 
ment To be effectual for that purpose, it must be attributable to an 
intention on the part of the owner to abandon the benefit before enjoyed — 
Pomttsami v Collector of Madura, 5 M H C R 6 

238. Other easements — The right of the owner of a high land to 
drain off it 3 surplus surface water through the adjacent lower grounds is 
incident to the ownership of land in this country — Abdul v. Gonesh, 12 
Cal 323 Where the defendants had erected a dam across a natural 
water course which was found to interfere with the natural drainage or 
the surplus rain water of the adjacent lands of the plaintiff, it wa3 held 
that the plaintiff was entitled to have only so much of the dam removed 
as interfered with his right — Ibid A certain 'al' formed the boundary 
of two pieces of land belonging to the plaintiff and the defendant res- 
pectively. The plaintiff’s land was on a higher level than that of the de- 
fendant, and from time immemorial the surplus water used to flow from 



SrC. 26] TOE INDIAN LIMITATION ACT 207 

the plaintiS s land through certain passages in the 'al and across the 
defendants land It was held that the defendant could not do anything 
which would interfere with the egress of the water — Imam v Parish, 8 
Cal 46S 

\ plaintiS who seeks to enforce the right to discharge surplus water 
or to establish the existence of an easement in respect thereof is required 
to prose the acquisition of the easement under this section — Jifaung Tha 
v Ko Shut 10 Bur L T 38 35 Ind Cas 394 

Where the surplus w ater of the plaintiff s tank used to be discharged 
01 er the land of the defendant openly and uninterruptedly year by year, 
for more than twenty years the plaintiff will be presumed to have ac- 
quired an easement — Poorno Chundur v Shurut •’4 \V R. 228 

Where a right to discharge dirty water is claimed as an easement the 
onus is on the dominant owner to prove all the points which are necessary 
to establish his right under this section to discharge dirty water from his 
house on the servient owners house — Bija Ram v Brtj Lai 26 P L R 
42 84 Ind Cas 676 AIR 19*5 Lah 297 

A right to the uninterrupted flow ol water along a defined channel 
over the lands of others may exist ndependently of the provisions of sec 
26 and when such a right is claimed as a customary and hereditary nght 
and evidence is given in support of long user such evidence may be sufficient 
to justify the Court in presuming a grant of the easement and a Court 
is not justified in dismissing the suit on the ground that there had been no 
user by the plaintiS within two years pnor to suit — -Srinivasa v Secretary 
of Stale 5 Mad 226 

An easement of the supply of water from a natural stream may be 
acquired by 20 years user under this section — Abdul Rahman v Muham 
madAlam 57 P R 1918 

Right to discharge rat 4 water — A nght to discharge rain water flowing 
from the roof of the plaintiS s house upon the roof of the defendant s 
house can be acquired by prcscnption — Mohan Lai v A mrallal, 3 Bom 
174 Where rain water from the plaintiff s buildings used to flow on to 
the defendant s land from time immemorial the plaintiS had by long 
user acquired a prescriptive right independently of the Limitation Act — 
Pun; a v 2?at Kuvar 6 Bom 20 

Pasturage — \ tenant may have a nght of pasturage on his land- 
lord s waste lauds by immemorial user — Bkolanaih v Mtdnapore Zemin- 
dary Co , 31 Cal 503 (P C ) 

Fishery — A nght of fishery can only be claimed when the same person 
or persons are shown to have exercised it for a particular length of time 
Where the defendants alleged that they in common with all the inhabitants 
of a zammdan had all along exercised a nght of fishing in certain bhils, 
it was held that their act amounted to mere trespass not to dispossession 
of the plaintiS, and that no prescriptive nght of fishery could be acqui 
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by an uneaeerta.it ed mass of persons such as the inhabitants of a zammdan 
— Lalchmeepui v Sadula 9 Cal 698 A nght in the nature of a profit a 
prendre cannot be claimed by prescription by a large and indefinite class of 
persons such as owners and occupiers — Tilbury v Silva 45 Ch D 98 

A distinction should be drawn between an exclusive nght of fishery 
involving an ouster of the real owner and a mere nght to fish not excluding 
the rightful owner An exclusive nght of fishery is an interest m immove 
able property (see notes under Article 144) and may be acquired by 1* 
years adverse possession by operation of Art 144 read with section 38 
But a mere nght to fish not excluding the real owner is a profit a prendre 
and falls within the definition of an easement under sec 2 (5) and may be 
acquired only by 20 years possession under section 2G — Hill &-Co v Sheo- 
raj I Pat 674 3 P L T 53 64 Ind Cas 346 

In order to establish an exclusive nght of fishery m a tidal navigable 
nver it is necessary to prove that the plaintiff s user was in assertion of 
a nght other and higher than the general nght of the public to fish- — 
Abhoy v Dwarka 39 Cal 53 It is doubtful whether an exclusive nght 
of fishery in a tidal and navigable river can be acquired by proof of mere 
enjoyment in the manner provided by section 26 such a nght can only 
be acquired by a grant from the Crown — Ibid Prosunno v Ram Coomar 
4 Cal 53 

Ferry — The nght to maintain a ferry over the property of another 
is a nght of easement which can only be acquired by user for ->o years — 
P irdi Singh v Secretary of Stale 5 P L J 500 Loch neshwar Singh v 
Manouar Hossatn 19 Cal 253 (P C) Parmeshart v Mahomed 6 Cal 608 

Cornice —Where the roof of one person overhangs the land of another 
for more than thirty y cars such enjoyment will v cst in the former a pro 
pnetary nght m the space covered by the overhanging roof - — Mohan Lai 
v Aniratlal 3 Bom 174 

2 39 Acquiring easement in other ways — The mode of acquiring 
an easement provided by this section is not the only way m which an ease 
ment may be acquired and vvh ere an easement is acquired otherwise than 
by 20 years user as for instance by grant express or implied the rule 
as to obstruction for more than two years does not apply — Rajrup v 
Abdul 6 Cal 394 (P C ) Charu v Dohoun 8 Cal 956 Pan) a v Bat 
Kuvar 6 Bom 20 A person claiming a nght of way based on custom 
need not rely on section 26 of the Limitation Act Such a nght may be 
established by proof of custom — Ah Mahomed v Sheikh Kata 70 Ind 
CaS 263 AIR. 1923 Cal 200 Section 26 of the Limitation Act vs not 
exhaustive and does not exclude or interfere with other modes of acquiring 
easements and therefore it is open to the plaintiff to show if he can that 
he Is entitled to a nght w Juch may be of the nature of aa casement although 
not actually within the strict meaning of the term Thus in Bengal where 
the mode of dedication of tanks to the public for bathing and dnnking 
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purposes is well known when one finds that a tank exists for a long tune 
past, and the public that is the people of its neighbourhoo l have enjoyed 
the u»e of the water of such a tank it is open to the Court to presume 
that the water of such a tank was dedicated by the owner for public u»e 
Such a defecation can be inferred from the manner and the duration of 
such u»c It is not necessary therefore to seek the aid of sec 26 of the 
Limitation Vet for the acquisition of such a right — Bhabadev v D hits an 
Chandra 01 Ind Ca» 71* V I R 1926 Cal 507 

240 Issu-5 m eas-m-nt suit —In a suit to establish an ea»ement 
when limitation is pleaded the proper issues to be framed under this section 
are — 

(i) whether the easement in question was jenjoyed peaceably, openly 
and as of right by the plaintiff or those through whom he clatm> within 
two jears of the institution of the suit and 

(11) fn the event of the above l^sue being found m the negative, whether 
there is evidence of enjoyment on the part of the plaintiff or those through 
whom he claims of such a character and duration as to justify the pre 
sumption of a grant or other legal origin of the plaintiff s right, independent 
of the p ovi*ions of this section — 4 c ' idv Rijun 6 Cal 812 

27 Where any land or water upon, over or from which 
any easement has been enjoyed or derived 
r xctusion m favour has been held under or by virtue of any 
servienVbenement ° interest for life or any term of years ex- 
ceeding three years from the granting 
thereof, the time of the enjoyment of such easement during the 
continuance of such interest or term shall be excluded in the 
computation of the period of twenty years in case the claim is 
within three years next after the determination of such interest 
or term, resisted by the person entitled on such determination 
to the said land or water 

Illustration 

A sues for a declaration that he is entitled to a right of way 
over B s land A proves that he has enjoyed the right for twenty 
five years , but B shows that during ten of these years C, a Hindu 
widow, had a life interest in the land , that on C‘s death B became 
entitled to the land, and that within two years after C’s death 
he contested A s claim to the right. The suit must be dismissed, 
as A with reference to the provisions of this section, has only 
proved enjoyment for fifteen years 
L. 14 
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241 This section is similar to section 8 ol the English Prescription 
Act, and is almost word for word the same as section 16 of the Indian 
Easements Act It may also be compared to sec 7 of the English Pres- 
cription Act which lays down that the time during which an infant, an in- 
sane person or a married woman is the owner of the servient tenement is 
excluded from the penod during which a prescriptive right is m course of 
acquisition 

28 At the determination of the period hereby limited to 

any person for instituting a suit for posses- 
Extinguishment of - . , , , 

nght to property s,on of an y property, his right to such 

property shall be extinguished 

242 Application of section — In cases where a special penod of 
limitation is prescnbed by a special or local law, it has been held that 
although this section may not apply to suits under special or local laws 
yet the general principle embodied in this section may be applied to such 
suits Thus the Calcutta High Court applied the principle of this section 
to a case under Schedule III Art 3 of the Bengal Tennancy Act — Natida 
Kumar v Ajodhya 16 C W N 351 See also Dahp v Deoht. 21 All 
2O4 (suit under NT W P Rent Act) And indeed the Judicial Committee 
of the Pnvy Council has laid down that if a person suffers his right to be 
barred by limitation the practical effect is the extinction of his title— 
Gang a Govtnda v Collector, 7 W R si (P C) 

Where no penod of limitation is prescnbed, this section does not apply 
Thus, the Madras Regulation (VI of 1831) does not presenbe any penod 
of limitation for a suit under that Regulation, nor does the first Schedule 
to this Act Drescnbe any limit for suits under that Regulation Conse 
quently such suits are not barred by any lapse of time, and there can be 
no extinction of title by operation of section 28 of the Limitation Act, 
nor an acquisition of title by prescription — Pichuvayyan v Velakhundayan, 
21 Mad 134 

This section does not apply unless there is some one in adverse posses- 
sion of the property Until some one is in adverse possession, the owner 
of the property does not lose fui nght to the property merely because he 
happens not to be in possession of it for 12 years Under this section his 
right is only extinguished at the determination of the period limited by the 
Act to him for instituting a suit for possession of property , that penod 
cannot be detemuneJ unless it has comm need to run, and the penod will 
not commence to run until the owner is aware that some one else m po»ses 
| s( on is holding adversely to him>elf — -S-vamirai v Dhimaba 1, 45 Bom 
' tozo (1023) . Sukhdea v Ham Dutart, 29 O C. 131, 92 Ind Cas 825, \ 

I IL 1926 Oudh 313 

This section applies only to suits and not to applications , it does not 
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say that at the termination of the penod of limitation for an application, 
an> tight shall be extinguished — Bhatga Panda v Gannalh, 3 P L J. 
47S USI) 

This section only applus. to persons out of possession , to persons who 
are in possession and have no occasion to sue for it, this section can have 
no application and docs not prevent them from making use of any legal 
defence open to them in order to maintain their possession Thus, the 
plaintiffs induced the defendant by fraud and misrepresentation to execute 
in their favour a deed of sale of the property in dispute They did not 
pay the purchase monej , nor obtained possession of the property Within 
twelve jeais from this transaction the plaintiffs sued for possession of the 
property on the sale-deed the defendant impeached the deed as fraudulent 
The plaintiffs contended that as the defendant had not sued to set aside 
the deed on the ground of frauJ, within 3 jears under Article 91 or 95. or 
within 12 jears from the date of sale, his plea of fraud was barred by 
limitation Held that the plea of the defendant is not barred , this section 
applies only to a plainly/ instituting a suit for possession and does not 
apply to a defendant who relies on actual possession whch has never been 
disturbed The plaintiffs in this suit cannot seek to get a wider meaning 
put on section 28 so as to get it treated as a law of limitation applicable 
to the defendant, and the law of limitation cannot therefore be taken 
to have barred the nght of the defendant to make use of any legal defence 
open to him (r g to impeach the sale on the ground of fraud ) — Hargauandiis 
v Bajibhai, 14 Bora 212, Ore v Sundra, 17 Mad 255, Knshnachtirya 
v Liitgaaij, 20 Bom 270 , Gokulchand v Stadarmal, 1 P R 1916 See 
also Note 7 at page 5 ante under heading "Suits " 

243 Suit for possession of prope ty . — This section contemplates 
that the person whose nght i> extmgusihcd by lapse 0/ time is a person 
entitled to institute a suit for possession of the property. Thus, if after 
the grant of a simple mortgage the mortgagor is dispossessed, what 13 
the effect of the dispossession upon the title of the mortgagor and of the 
mortgagee ? The mortgagor is the person who is entitled to recover 
possession against the trespasser, and if he docs not sue within twelve 
jears, his nght (1 e. the equity of redemption) is extinguished But does 
it affect the title of the simple mortgagee ? Obviously not The simple 
mortgagee ts not entitled to institute a suit for possession 1 consequently 
the dispossession 0/ the mortgagor docs not extingush Hie title of the 
mortgagee by lapse of time liis nght to bnng the property to sale re- 
mains unaffected — Pnya Sa&hi v. Manbodh, 44 Cal. 425 Where the 
property of which there has been adverse possession is subject to a mortgage, 
the adverse possession does not affect that mortgage, if such possession 
has been (and usually it will be) consistent with the continuance of the 
mortgage — Banning, 3rd Edn , p 85 

Similarly the fact that a Hindu widow's nght to recover property 
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has become barred does not make this section applicable so as to extinguish 
the light of the reversioners because they are not entitled to institute a 
suit for possession during the lifetime of the widow See Note 589 under 
Art 14 1 

Section 28 of the Limitation Act is limited to cases in which the bar 
of limitation applies to suits for possession of properly Therefore, where 
a property was attached by the Magistrate under section 146 Cr P Code, 
such attachment did not amount to dispossession and a suit brought 
by the real owner for a declaration of right to the lands was not a suit 
for possession of property And although the declaratory suit if brought 
more than six years was barred under Art 120, such bar only affected 
the remedy or the relief by way of declaration, but did not extinguish 
the right and title of the true owner to the property, however long the attach- 
ment continued and the attachment did not work a forfeiture in favour of 
Government — Rajah of Venkatagm v Isahapalli, 26 Mad 410 

Similarly the act of the Government in possessing the land of the 
plaintiffs and maintaining a ferry over it when there is no intention to 
oust the plaintiffs from the ownership of the land, is merely an act in the 
exerase of a right of easement and does not constitute adverse possession 
so as to bring into operation the rule of 12 years' limitation , consequently 
the plaintiffs are not required to bring a suit for possession within 12 years, 
on pain of losing their property under this section , they can bring a suit 
for injunction against the Government within 20 years (1 1 before the 
Government acquires an easement) — Pardtp Smgh v Secretary of State, 
5P L J 500 

This section applies to all property for the possession of which a suit 
can be instituted whether the property be moveable or immoveable— 
Kanharamkutti v UthoUi, 13 Mad 491 But it does not apply to suits 
for property which cannot be recovered in specie, e g, debts, whether 
ordinary or judgment debts — Ganda Mai v Nanah Chand, 3 P. R 1887 
A suit for recovery of a debt is not a suit for possession of property , there- 
fore limitation only bars the remedy, but does not extinguish the nght 
to the debt — Nursingh v Hurryhur, 5 Cal 897 , Mohesh Lai v Busunt 
Kumar ee, 6 Cal 340 (overruling Nocoor v Kally, 1 Cal 328, Krishna v. 
Okhxhnom, 3 Cal 333, and Ram v Jagotmonomohim, 4 Cal 283) , Adminis- 
trator General v Hawkins, 1 Mad 267 , Ganda Mai v Nanah Chand, 1887 
P R 3 Therefore though an attorney s action for costs under Art 84 
may be barred by limitation, his nght to get the costs is not extinguished , 
so that if he has any form of hen upon any property m respect of his bill 
of co:>ts, he can enforce that hen, notwithstanding that he cannot bnng 
a suit to recover the costs — Narendra Lai v Tarubala, 25 C W. N. 800 
Though a vendor s suit to recover purchase money may bo barred, still 
if he retains possession, he can claim pajment before giving up possession 
— Subrxmama v Poosan, 27 Mad 28 
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VI though a mortgagee may be barred after 12 years under Vrticle 
13S from suing for possession of the mortgaged property that does not 
prevent him from suing for foreclosure and from getting possession under 
the foreclosure decree In the first case his right to possession is as mart 
gage* after foreclosure he takes possession as ojjner — Italha Ra n v Sundar, 
83 P R 1883 

Where the plaintiff as the agent of the defendant (landlord) let out 
the land to a tenant who was m possession and the plaintiff for more 
than 12 years appropriated to himself the rents collected and asserted 
a title in himself and then brought a suit for possession on the ground 
of acquisition of title by adverse possession held that so long as the tenant 
held possession under the tenancy he was the tenant of the defendant 
(landlord) and so long as actual possession was with the tenant the pos 
session must be taken to be legally with the defendant who could not 
(and need not) have brought a suit for possession the defendant s title 
was not therefore extinguished under this section — Knsh ladixit v Bal 
dtxtl 38 Bom 53 This section does not apply where there is no question 
of instituting a suit for possession against the party claiming title by 
prescription — Muhammad Uumtaz Alt v Mohan Singh 45 Vll 419 (P C) 
74 Ind Cas 476 21 A L J 757 

244 Extinguishment of right — Wnen the adverse possession of the 
corporal hereditament has continued for the appointed time the title 
of the true owner to that hereditament is extinguished and a new title 
in lieu thereof arises in the adverse possessor — Banning on Limitation 
3rd Edn p 84 If a plaintiff in a plaint states facts with regard to his title 
which shew that the period within which he could bring his suit for posses 
sion has elapsed he states 111 law that his title is extinguished unless he 
can bring himself under some of the exceptions under which the law allows 
his title to continue — Dawkins v Lord Peurhyn 4 App Cas 58 

The Indian Limitation Act lays down a rule of substantive law m 
section 28 It declares that after the lapse of the period provided by 
this enactment the right itself is gone and the title ceases to exist, and 
not merely the remedy Therefore unless the plamtiS in a redemption 
suit gives pnma facie evidence to show that his suit is brought within 
the time allowed by the Act he fails to show that he has a subsisting 
right to the property in suit or in other words he fails to prove his title — 
Parmanandv Sahib Ah 11 All 438 (F B) 

Want of possession for 12 years after the date of purchase would ev 
tinguish the purchaser s title — Lahhman v Visa 1 1 5 Bom 261 Where 
in spite of an auction sale the judgment debtor remained tu possession 
for more than twelve years after the confirmation of sale and thereafter 
the auction purchaser obtained a sale certificate and obtained formal deli 
very held that the auction purchaser s title had become extinguished 
and that the subsequent obtaining of formal delivery of possession 
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ci no a.v*.l, as Li, ng lit conaeaced from the dale of caa-a:»io3 of tit 
*a> and not from the date of the sa!e-certi£caie— 3/ajwaiao*^ r S; / 
Rom, ii OLJ ^56. tO WX 139. L It. 1925 Ouii 20 
V suit to rtco/er the a face of trustee of a temple involves a cLcato 
the of the temple properties , ar.A if such suit l> band by W. 

U|, the nght to the possession of the properties is loot — GsesniissKi * 
Dakkutamurtht. 35 Mad 92 . flam ihari v .\and La/. 39 AH 636. Anisia 
ffauan v lltura Begum, 32 C L J Xj i 

Twelve years adverse possession of land bv a wrong-doer not only 
bars the remedy and extinguishes the title of the rightful owner bat confers 
a good title upon the wrong-doer— Gossam v Issue, 3 Cal 224 M*** 11 
Kalty 5 Cal 9 19 The title which is acquired by adverse possession u 1 
new title in strictness of law it is not the old title which is transient! 
to the new owner, but only a title corresponding in quantity and quality 
to tin* old title Therefore if the property of which there has been advene 
fxisscasion 13 a leasehold subject to a rent and to covenants, the new owner 
1* not liable as an assignee of the lessee to that rent or to those covenants 
but he \a liable on the ground that the lessor’s right to the rent and hu 
right also to re enter under the proviso for re-entry are not prejudiced 
by the idvcrsc possession which has only been between the lessee and the 
idvcrrc po«M mor — Banning 3rd Edn . pp 84-85 

Adverse poiicision for more than 12 years not only extinguishes the 
lltle of the true, owner and debars him from suing for its recovery but 
also ere lies a title by negation in the occupant which he can actively assert; 
If ho lo < « posses. ion even igainst the true owner— Nawab Bahadut v 
Nalh 13 C L J 62 5 Budesab v Hanmanla, 21 Bora 5°9 Th * 
principle Is that when the title of the true owner has been extinguished 
by prescription Ins title is not revived by re entry In other word. «' cn 
If the I iwful owner should r«. acquire possession, he is not thereby remitted 
to his origin il title |f t W1 » ^ trcated M a trespasser— Kassim 
V I last a Ilf gum ,iLLJ ,5, Drassinglon v Llewellyn, (.858) 27 L J 
Kx i')7 

A | inpirly icijutrixl untcr this section by adverse possession by a 
widow who cl dins an I hoi u 1 widow s estate enures to the estate of her 
tin dike liunbuid mu descends u ,>on her death accordingly She d«s 
l.ol mqiiliu the pio|H.rly „ , 1Lr slrtdhan but ihc makcs lt good to her 

" V* ’ iW,HU v A«/*W 5 Lai, ,92 (PC) 

A light lo oil, co In u temple ind to the possession of the lands attached 
tin or Its 1 iiioltiiiicnU can bo acquired by adverse possession for more 
>* M-UitMutuni v Sundareswara. 21 Mad 278 Where the 
Iiicmlfi* Of ono ol tho two branches of a family of hereditary trustees 
• lull lrm| lo tlUiimllmutl I*,*,, o[ tho llropcrtic3 a3 a ] so the perl crraioco 
„l llio ililllixil ll» l.milo lur ,„„ t0 u, a „ „ ch0 )cl „ 3nl i the mcmUn 
„l 11,0 ullur bl null luvo bto, holding , ho ^d e nJ „„nie»ts 
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the period the rights of the former brooch os a body would be wholly 
extinguished by operation of see 28 — Itai tanathan v ^Iurugappa 27 Mad 

When the land in suit was alleged to have formed an endowment 
it was held that the plaintiff (purchaser) by his twelve vears occupation 
had acquired a title even though his vendor had not had power to ai en 
the propertj — Vurstngh v Mooskaroo 25 W R 282 

Where an insolvent has been m possession ol land from before the 
date of insolvent) and for mote than 1. )ears after the insolvency the 
official assignee not having taken possession held that the insolvent has 
acquired a tight by adverse possession — Siijti Hossci 1 v Moiohar Das 
-4 Cal 244 

Where a suit brought b) a ward after attaining majority to set aside 
an alienation made by his guardian and to recover the property alienated 
is barred under \rticle 44 the right of the ward to the property is 
also extinguished by the operation of this section See Note 331 under 
Article 44 



PART V 


Savings and Repeals 

29 , (i) Nothing in this section shall 
affect section 24 of the Indian Contract 
Slvlng5 Act. 1872 

(2) Where any special or local law prescribes for any suit, 
appeal or application a period of limitation different from the 
period prescribed therefor by the first Schedule, the provisions of 
section 3 shall apply as if such period were prescribed therefor in 
that schedule and for the purpose of determining any period of 
limitation prescribed for any suit, appeal or application by any 
special or local law — 

(a) the provisions contained in section 4 sections 9 to 18 and 
section 22 shall apply only m so far as and to the extent to which 
they arc not expressly excluded by such special or local law , and 

(b) the remaining provisions of this Act shall not apply 

(3) Nothing m tins Act shall apply to suits under the Indian 
Divorce Act 

(4) Sections 26 and 27 and the definition of "easement ' 
in section 2 shall not apply to cases arising m territories to which 
the Indian Easements Act 1882, may for the time being extend 

245 Chang’ in Ih- law — Sub section (2) has been recently amended 
by the Indian Limitation Amendment Act (X of 1922) 

It originally stood thus — 

Aothmgm this Act shall affect or aftir any period 0/ limitation specially 
prescribed for any suit, appeal or application by any special or local law now 
or hereafter in force in British India 

The effect of this change and the cases overruled or modi fie I thereby 
have been pointed out in the notes to sections 3 4, 5 6 12 14 15 and 18 

The phrase the remaining provisions of this Vet shall not apply 4 can 
only mean that the remaining provisions of this \ct shall not apply unless 
they are expressly made applicable by the special or local Vet To hold 
otherwise is to hold that it is a prohibition of the future as will as the past 
application of those provisions by a s|>ccia] or local Vet, winch is obwously 
impossible The amendment of see 3j of the Limitation Vet in 1922 did 
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not restrict its scope but extended it Under the old section 29 none 
of the provisions of the Limitation \ct were applicable unless they were 
expressly included bv the special or local \ct Under the new sec 29 
some of them are applicable without being cxpresslv included unless they 
are expressly cxd uejet! the rest remain os before applicable only when they 
arc express)} included — MadKo Rao v Bala) 1 9! Ind Cas 563 A I R 
19.6 Nag -36 

History of the amendment —It should be noted m this connection 
that the above subsection suffered many vicissitudes at the hands of the 
Legislature before it was final!} amended into its present form In Bill 
4 of 1921 it was orjginalh intended to be amended as follows 
Nothing in this \ct shall — (a) • * * 

(l>) affect or alter anv period uf limitation specially prescribed for any 
suit appeal or application by any special or local law now or hereafter 
in force in British India 

Provide 1 that nothing contained in any of the folio ving sections namely 
4 0 7 8 9 10 t ij h i 3 16 17 or 18 shall be deemed to affect or 
alter within the meaning of clause (6) any penod of limitation prescribed 
by a special or local law unless special provision to the contrary is made 
therein {Gazette of India Extraordirurj 'i 2 1921) 

Plus provision ( cc 29) has been the subject of conflicting decisions by 
High Courts The Calcutta (’4 C W N 1) and Madras {39 Mad 393) 
High Courts have in effect held that the general provisions of the Act cannot 
be applied in computing the period of limitation specially provided by any 
special or local law whereas the Mlahabad High Court has taken the 
contrary view on the ground that the special or local lav is not in itself 
a complete code of limitation The object of the gill is to make it clear 
that the provisions in certain sections of the \ct apply to the penod of 
limitation prescribed by any special or local law unless they are sped 
fically excluded — State 1 lent of Objects and Reasons (Gazette of India 
Extraordinary dated 31 st February 192O 

This Bill was referred to a Select Committee and at the hands of the 
Committee it assumed the following shape — 

Nothing in Section 3 shall be deemed to affect or alter any period of 
limitation specially priscnbed for any suit appeal or application by any 
special or focal law now or hereafter in force in British India but the 
rest of the foregoing provisions of this Act shall apply lor the purpose of 
determining any such period of limitation except in so far as and to the 
extent to which such la v may expressly exclude the operation of the said 
provisions (Ga cite of India Part V 10 3 19 1) 

The report of the Select Committee was as follows — We arc unam* 
mously of opinion that section 1 j should provide that all the preceding 
provisions of the Act other than section 3 should be applicable for the 
purpose of determining the period of limitation fixed by any special or 
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local law, except m so far as any of those provisions may be expressly 
excluded by such law Section 3 should obviously not be deemed to 
a licet or alter a period of limitation specially fixed by any such law We 
have therefore re drafted this Bill and we think that the re draft precludes 
as far as possible the nsk of conflicting decisions by the vanous High 
Courts [Gazelle of India, Part V, 19 3 1921) 

But this re draft did not meet with the approval of the members of the 
Legislative \ssembly, and at the motion of Sir William Vincent was again 
referred to another Select Committee, at whose bands it finally assumed 
the present form 

The Select Committee gave the following reasons for the present 
change — We have carefully considered each section in parts II and III 
of the \ct for the purpose of deciding whether it should apply to periods 
of limitation prescribed by special or local laws or not We think provi 
sion should be made that section 4 sections 9 to 18 and section 2 2 should 
apply, unless they are expressly excluded by the special or local law and 
that the remaining provisions of the Act should not apply This will, 
of course not preclude amendments of special or local laws with a view 
to the application of such provisions — Gazette of India, 1922, Part V, 
page 74 

30 Notwithstanding anything herein contained, any suit 
for which the period of limitation prescribed 
by this Act is shorter than the penod of 
Limitation prescribed by the Indian Limi- 
tation Act, 1877, may be instituted within 
jhc period of two years next after the 
passing of this Act, or within the period prescribed for such suit 
by the Indian Limitation Act, 1877, whichever period expires 
first 

246 This section applies only to suifs and not to applications, eg an 
application to set aside an ex parte decree — Chidambaram v Karuppan, 

33 Mad 678 or an application for substitution — A ray it v Sanharan, 

34 Mad 292 (fully cited under Art 177) 

This section applies where there is a period of limitation prescribed’ 
both by the Act of 1877 and by the Act of 19 08 It docs not apply where 
no j>cnod of limitation was prescribed for a suit of the same nature under 
the Act of 1877 Thus, a suit by a shebart in 1910 to recover possession 
of lUbultor property held by the defendant under a permanent lease granted 
by a previous shcbait in 1834 is now barred by Art 134 of the present 
Vet, the suit not being brought within 12 jears from the date of the lease 
Section 30 will not save the suit from being barred, because under the Act 
of 1877, such a suit was not governed by Art 134 (that Article not applying 


Provision for suits 
for which the penod 
presenbed is shorter 
than that prescribed 
by the Indian 1 lmita 
tion Act. 1177 
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to a transfer bv lease) and there was no other Article applicable to the 
case so that no period of limitation was prescribed for the suit under 
the Vet of 1877 — Rameskar v Srt Srt Jxu Thakur 43 Cal 34 (f) 

The operation of section 30 is not limited to eases in which the period 
of limitation has been express)! altered but it applies also to a case where 
the period of limitation has been altered as the result of the alteration 
of the description of the suit Thus Article n of the present Act is wider 
in its scope than Vrticle 1 1 of the Vet of 1877 and covers a suit by a claimant 
whose claim petition has been dismissed for default of appearance Such 
a suit did not fall under Vrticle 11 of the \ct of 1877 and was not governed 
b\ the one 3 ear s rule The present Act lias therefore cut down the period 
of limitation and the suit brought within 2 3 ears of the passing of the 
Vet is in time — Uma Charon v Ht>o»mo>cf 18 C \V N 770(771) 

31 . (1) Notwithstanding anything contained in this Act 
or in the Indian Limitation Act, 1877, m 

Provision for sui s the territories mentioned in the Second 
I17 certan raortga 

gec» in territories Schedule a suit for foreclosure or a suit 
“cond^hcd'ule the for b y a mortgagee may be instituted 
within two years from the date of the passing 
of this Act or within sixty years from the date when the money 
secured by the mortgagee became due whichever period expires 
first and no «uch «uit in the said territories instituted within the 
said period of sixty jears and pending at the date of the passing 
of this Act, either in a Court of first instance or of appeal, shall be 
dismissed on the ground that a twelve years rule of linutation is 
applicable. 

(2) Where in the aforesaid territories, the claim of a mort- 
gagee for foreclosure or for sale has been wholly or m part dis- 
missed or withdrawn after the twenty second day of July 1907, 
and before the passing of this Act, either in a Court of first instance 
or of appeal, on the ground that a twelve years' rule of limitation 
applied to such claim the case mav be restored on an application 
in writing to the f ourt by which the claim was dismissed or in 
which it was withdrawn, provided the application is made within 
six months from the date of the passing of this Act , and on 
such restoration the provisions of sub section (1) shall apply 

247. Object of this section — The object of the Legislature in fra 
this section was to obviate the hardship that would otherwise have re« 
to mortgagees m consequence of the period of limitation being • 



220 THE INDIAN LIMITATION ACT. [SEC. 3 1 . 

to be only twelve years, instead of sixty, which was the penod previously 
applicable to suits of this kind m the scheduled tern tones — Sruttvasa v. 
Vasudeva, 32 Mai 312 

"One immediate circumstance which has moved the Government of 
India to undertake legislation in connection with the Indian Limitation 
Act, 1877, is the hardship which has been caused to the holders of mort- 
gages of immoveable property, m forms other than what is known as the 
English form, over a large part of India, by reason of the recent decision 
of the Judicial Committee of the Pnvy Council in the case of Vasudeva v 
Srinivasa (30 Mad 426) In that case their Lordslups, overruling the 
decisions of the High Courts of Bomba>. Madras, and Allahabad, have 
advised that the penod of limitation presenbed by the Indian Limita- 
tion \ct, 1877 for suits to enforce payment of money secured by such 
mortgages is twelve jean, as provided in article 132 of the Second Schedule 
of that Act, and not the larger penod of sixty jears presenbed by Article 
147 In the opinion of the Pnvy Council the latter article applies only 
to the class of mortgages in wrhicli a suit may be brought for ‘foreclosure 
or sale, * that is, only to English mortgages Previous to this decision, 
for nearly a quarter of a century, the law had been held by the High Courts 
of Bombay [13 Bom go 20 Bom 408] and of Allahabad [0 All 550 to 
be that every suit by a mortgagee cither for foreclosure or for sale was 
governed by tlic sixty jears rule of limitation enacted in Article 147, 
and the same view of the law had been accepted by the High Court of 
Madras and by some other High Courts [3 O C 156 , 2 C P L tt 57] 
The effect of the decision of the Pnvy Council has been that in the tem- 
toncs witlun the jurisdiction of the above High Courts a number of suits 
for the enforcement of mortgages, which, before the decision of the Privy 
Council would have been within time, have been and must be dismissed 
by the Courts on the ground that they are barred by limitation, and that 
the claims under a still larger number of mortgages have become unenforce 
able owing to the construction thus put on the Statute of Limitation This 
result 13 undoubtedly hard on mortgagees who have relied on the view 
of the law taken by the High Courts of their Provinces and now find them- 
selves debarred of all remedy because that view has been decided to be 
incorrect The Government of India arc of opinion that some provision 
should be made to meet these cases, and it is accordingly proposed in the 
Bill to allow to these mortgagees a penod of two jears within which to 
bnng their suits, provided that the whole period from the date when the 
money secured by the mortgage became due does not exceed sixty jears 
m all Provision is also made for the continuance of pending suits and 
for the restoration of suits which have Lx.cn dismissed on the ground of 
limitation since the date of the 1 'nvj Council decision ’‘—Statement of Ob- 
jects and Seasons 

Subsection (2) of this section u intended to provide for the restoration 
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of suits of the description mentioned above which have been dismissed on 
the ground of limitation since the date of the Pnvy Council decision 
It proceeds on the lines of Sec r» Act Will of 1 SGi — Statement of Objects 
ard Reasons 

248 Mortgage — \ document is a mortgage within the meaning 
of this section if it satisfies the requirements of section 5S of the T P 
Act even though it is executed before the passing of that Act and though 
it does not contain an express transfer of interest or an express agreement 
conferring a power of sale— l eni alarum a v Suppanandan 27 M L J 58 

249 Extension of the period of grace — The period of limitation 
prescribed bv this section cannot be extended by the application of section 
6 cf the Vet — hhanjau \ Bhtkan 18 Ind Cas 306 (Oudh) 

It can however be extrnded by section 4 so that if the period of grace 
expires on a holiday a suit brought on the ro*opemng day would be in' 
time Sec Murugesa v Itamaswamy 6 M L J 23 Heera v A marts, 
34 All 345 and other cases ated in Note 34 under section 4 

The penod of grace allowed by this section cannot be extended by 
excluding the penod taken for obtaining a conciliator s certificate — Daya 
ram v Laxnian 13 Born L R 284 

The penod of two years mentioned in this section ended on Monday 
the 8th August 1910 (the Act being passed on 7th August 1908 and the < 
7th of August 1910 being a Sunday) The fact that the Act was made 
applicable to Berar from the 28th August 1908 would not extend the penod 
of two years up to 28th August 1910 in the case of Berar The express 
words in the section are within two years from the date of the passing 
of this Act — Sonba v MomruddtH 9 N L R 49 

250 Appeal — The words whether in a Court of first instance or 
of appeal show that this section applies tp a suit which is pending in the 
stage of appeal in an Appellate Court— Bir] Mohan v Ram Sarup, 2 Ind. 
Cas 632 

251 Pending — In a suit for sale on a mortgage instituted in 
1899 the High Court held that the sixty years rule of limitation under 
Art 147 of the Act of 1877 applied and the suit was not barred On 
appeal the Pnvy Council in August 1907 reversed the decision of the 
High Court and declared that Art 132 was the proper Article (see Vasu - 
deva v Srinivasa 30 Mad 426 P C ) and the case was remitted to the 
High Court to bo disposed ol 10 accordance with such declaration So 
remitted the case came before the High Court on the 16th August 1903 
after the passing of the Limitation Act of 1908 and the High Court 

that section 31 applied disposed of the suit in favour of the plaintiff 
defendant therefore appealed to the Pnvy Council and contended 
section 31 was not applicable m as much as the suit could not t 
be pending at the time of the passing of the Act of 1908, J 
judgment of the Pnvy Council remitting the case to the High ■ 
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the suit It was held, overruling the contention, that the suit was 'pending' 
at the time of the passing of the Act of 1908, and therefore covered by 
section 31, and that the judgment of the Pnvy Council remitting the 
case to the High Court did not end the suit nor finally determine it, but 
it was remitted for further procedure and enquiry on allegations of fact, 
and at the time of the passing of this Act that procedure was not con- 
cluded and the enquiry not entered upon , so that the suit was neither 
adjudged upon nor ready for judgment at the time of the passing of the 
Act of 1908 — Vasudeva v Sadagopa, 35 Mad 191 (P C ) 

252 Revival of right — No right which had already become barred 
under the old Limitation Act was revived by the introduction of section 
31 (1) into the Apt of 1908 Where therefore a suit on a mortgage of 
1863 was barred under the Acts of 1871 or 1859 this section did not revive 
that right — Jat Sing v Surja 35 AH 167 , Ram Dawar v Dhxrgu, 10 A 
L J 538 

32 [Repealed by the Amending and Repealing Act XVII 
of 1914] 



THE TIRST SCHEDULE 


( w ce Section 3) 

riRST DXMSIOV SUITS 

233 The periods of limitation prescribed in tins schedule are to be 
computed subject to the provisions contained in the body of the Act — 
Dhonrssur \ Hoy Goodtr 2 Cal 336 (P B ) 

If a suit falls under two Articles of the Limitation Act the one more 
general and the other more particular and specific the latter Article will 
apply on the principle Geiiera/ia spcciahb is no t deroganl (the special 
excludes the general} — Sharoop v Jogcssur 26 Cal 564 567 (F B) 

Madras Shan \ajigation Co v Shall mar IVorks 42 Cal 85 (108) Ven 
kalasubba v Astatic Sham Navigation Co 39 Mad 1 (12) Manga v 
Dothm 25 Cal 692 Municipal Board v Goodall 26 All 482 See Note 6 
at p 5 ante 

Part I — Thirty days 

Description of Suit Period of Time from which period 

limitation. begins to run 

1 — To contest an Thirty When the notice of the 

award of the Board days award is delivered to 

of Revenue under the the plaintiff 

Waste Lands ( Claims ) 

\ct, XXIII of 1863 

Part II — Ninety days 

2 — Tor compensation for Ninety When the act or omis 

doing or for omitting days Sion takes place 

to do an act alleged to 
be in pursuance of any 
enactment in force for 
the time being m 
British India 

234 Application of Article —This section applies where the defendant 
professes to do an act bona fide «n pursuance of an enactment it does not 
apply where the defendant know s that he has not under a statute autho 
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nty to do a certain thing and yet knowingly and intentionally does that 
thing in contravention of the provisions of the Statute — Ranchordas v 
Municipal Commissioner 25 Bom 387 Mating Kyaw v Maubm Mum 
cipaltly 3 Rang 268 4 Bur L J 139 AIR 1925 Rang 311 The inten- 
tion of this Article is to meet those cases where the defendant docs an act 
injurious or possibly injurious to another under powers conferred or 
honestly believed to be conferred by some \ct of the Legislature It 
does not apply to a case where the damages arise not from the doing of the 
act or from the failure to do it but from doing it in an improper manner 
o it of malice and carelessness Such a case would be governed by Article 
3<i — WalutUa v Raj Bahadur 16 O C 211 A suit for damages against 
a Municipality for malicious prosecution will be governed by this Article 
if the defendant Municipality has acted in the honest belief that it was 
empowered to institute the prosecution by the Municipal Act if at the time 
it instituted those prosecutions the defendant Municipality knew that 
it had no power to prosecute then the suit would be governed by Article 
23 — Maung Kyaw v Maubm Municipality (supra) 

In order to enable a defendant to take advantage of the shorter period 
of limitation prescribed by this Article he must allege and shew that he 
had reasonable grounds for justifying his action under the particular enact 
ment relied upon by him and not that he arbitrarily asserted or thought 
so He must have assumed to act in the honest exercise of a supposed 
statutory power — Ganesh v Elliot 124 P R 1881 Narpat Rat v Sardar 
Knpal 65 P R 1886 Punjab Colton Press Co v Secretary of Stale 4 
Lali 428 The reasonable less of the belief is immaterial if he honestly 
bebeved m the existence of those grounds though it is an important element 
in determining the question of honesty — Ganesh v Elliott 160 P R 1883 
A person acting under statutory powers may erroneously exceed the 
powers given or inadequately discharge the duties imposed by the Statute 
yet if he acts bona fide in order to execute such powers or to discharge 
such duties he is to be considered as acting m pursuance of the Act 
and is to be entitled to the protection conferred upon persons whilst so 
acting— Smith v Shaw to B & C 277 

This article is not intended to apply only to those cases in which the 
defendant at the tame of doing the act informs the other party m so many 
words that he is acting under such and such a provision of law The 
article being evidently intended to allow protection to persons doing acts 
in pursuance of some enactment in force it is sufficient for them to show 
that in doing the act they were at the time under the honest belief that 
their act was authorised by some Statute — Richard Watson v Municipal 
Corporation of St nla 72 P R 1909 

This Article^SyWide and general in its terms and must be read subject 
to the provisions of any specific Article 1; it should not be applied where 
there is a more specific Article applicable to the case Thus it is not 
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Applicable to i suit against a Municipal Board for compensation for illegal 
or excessn e distress such 3 suit would bo more properly governed b> Art 
28 — Municipal Board v Gooiatt '•6 AH 48 

255 Compensation — For the meaning of this word see Note 305 
under Article 29 In the cases ated therein it has been pointed out that 
according to some High Courts the term compensation should be applied 
<0 those cases in which the plaintiff does not claim onlv the specific amount 
realised by the defendant but a much larger sum bj way of damages 
to be assessed by the Court whereas according to some other Courts 
the word should be interpreted tn a much wider sense and would cover 
atl cases whether the plaintiff asks only for a refund of the specific sum 
of money realised bj the defendant or for damages to be assessed b> the 
Court for the defendants wrongful act 

In Rajputana Malted Railway Stores v Ajmere Municipal Board 32 
All 491 the word was applied in the former sense and it was held that \ 
suit to recover the excess amount of dut> realised b\ the defendant Muni 
opahty from the plaintiff (and not to recover any damages) was not a suit 
for compensation under this Article but would fall under Article 62 
This case was followed in Municipal Board v Deohirtandan 36 All 553 
i;A LJ 952 25 Ind Cas 9*3 

356 Case* — Where a certain Municipality asked the Magistrate 
to direct the removal of a hut under section 144 of the Cnminal Procedure 
Code on the ground that it was dangerous and insamtarj and the Magis 
trate after a full inquiry on the spot passed an order for demolition it was 
held that a suit for compensation for damage caused by the order of the 
Magistrate purporting to be under sec 144 Cnminal Procedure Code fell 
under this Article — Hart v Surendra 18 Ind Cas 84 (Cal J 

A suit for damages- against a Municipality for an alleged omission to 
repair a road quickly and for closing the road at both ends which injured 
the business of the plaintiff is governed by this Article — Municipal Board 
v Behan Lai 24 A L J 682 AIR 1926 All 538 05 Ind Cas 1030 
Ip execution of a simple money decree certain immoveable property 
belonging to the plaintiff was advertised for sale On the date fixed 
for sale the a«n» came to self the property Before the sale the plaintiff 
tendered tl e decretal amount to the a nm but the latter w rongfully refused 
to accept the money and went on with the sale The sale was subsequently 
set aside on plaintiff s application under O XXI r 89 C P Code The 
plaintiff brought this action for damages against the araw 19 months 
after the date of sale It w as held that the suit fell undf r Article 2 (and not 
36) because the whole foundation of the plaintiff s claim was the alleged 
omission by the defendant to perform a duty imposed by the C p Code 
1 1 the omission to accept the decretal amount and stop the sale The 
suit was therefore barred — Mukat Lai v Gopol Sarup 41 AH 219 16 A 
L J 1017 48 Ind Cas 815 
L IS 
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Where bricks were wrongfully seized and used by a Municipal Com- 
mittee. but not in the exercise of any powers conferred upon them by 
the Municipal Act, a suit to recover the value thereof need not be brought 
within three months — Harbhaguan v Hass an, 79 P K 1884 

257 Any enactment m force; — It is not enough for the defendant 
pleading the Article in bar of a suit to assert that he honestly believed 
that the Act in pursuance of which the alleged acts were committed, 
was in force He must show that the Act was actually in force at the 
time and place of the acts complained of — Jat Ham v Gurmuhh, 105 
P. R 1886 

258 Starting point of limitation — II the damage results to the 
plaintiff's estate not immediately but after the lapse of some months 
after the acts of the defendant the accrual of the cause of action is post- 
poned under section 24 until such time as the damage occurs , in such a 
case the plaintiff s suit must be brought within 90 days from the time 
when damage accrued to the plaintiff from the defendant s acts — Richard 
Watson v Municipal Corporation, 72 P R 1909 The terminus a quo 
in calculating limitation is the date of the damage and not the date of 
construction of the work which caused the damage — Punjab Cotton Press 
Co v Secretary 0 f State, 4 Lah 428 (430) and 4 Lah 432 

Pari III — Six months 

3— Under the Specific Re- Six When the dispossession 
lief Act, 1877, section months occurs 
g, to recover possession 
of immoveable pro- 
perty. 

259 Section 9 of the Specific Relief \ct contemplates summary suits 
to recover possession, independently of any question of title , if a question 
of titte is raised, the suit will not fall under section 9 — Ramasami v Par am an, 
25 Mad 448 , and will not be governed by this Article 

Therefore, a summary suit to recover possession independently of 
the question of title must be brought within six months from the date 
of dispossession — Grant v Bunshee, 15 \V H 38 If the plaintiff comes 
in after six months, he can succeed onfy on proof of some title — Nand 
Kishore v Sheo Dyal, 11 W R 168 

Where a non-occupancy raiyat has been dispossessed of his holding 
by his landlord otherwise than in execution of a decree, a suit by the 
raiyat to recover possession by establishment of fus title is not a suit under 
section 9 of the Specific Relief Act , consequently Article 2 cannot apply 
but either Art 120 or 142 — Tamuuddm v AshrubAlt, 31 Cal. 647 (F. B.) 
(oicmiling Bhagabati v Luton Mandat, jC W N. 218} 
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-} — Under the Employ- Si\ When the wages, hire or 
ers and Workmen months price of work claimed 
(Disputes) Act, I'C of accrue or accrues due. 

1S60, section 1 


Part IV— One 

5 — Under the summary One 
procedure referred to year 
m section 128 (2) (/) 
of the Code of Civil 
Procedure, 190S, . vhere 
the provision of such 
summary procedure 
does not exclude the 
ordinary procedure m 
such suits, and under 0 
XXXVII of the said 
Code 

Change — The italicised words have been added in Article 5 and 
the penod ol limitation has been extended from six months to one jear 
by the Indian Limitation Amendment Act XXX 0/ 1925 The reasons 
have been thus stated 'Article 5 of the First Schedule to the Indian 
Limitation Act 1908 (IX of 1908) provides a penod of limitation of six 
months for a suit under the summary procedure referred to in section 
128 (2) (/) from the date on which the debt or liquidated demand becomes 
payable or when the property becomes recoverable As the Article stood 
in the Act of 1877, it referred to suits on negotiable instruments under 
Ch 39 of the Code of Civil Procedure of 1882 In the Code of igo8 powers 
were given in section 128 (2) (/) to High Courts to extend the summary 
procedure, and a reference to that section was substituted for Chapter 
39 of the Civil Procedure Code, when the Limitation Act was consolidated 
in 1908 The fact that the provisions of chapter 39 of the Code were 
also retained in Order 37 of the new Code of Civil Procedure seems to 
have been o vet looked Accordingly if Article 5 is stnctly construed, it 
applies now only to suits under the summary procedure made by rules under 
see 128 (2) (/) of the Code since the Code was enacted The Bill proposes 
to make the intention clear, and to make a similar consequential change 
in \rbcle 159 of the same Schedule The Bill further proposes to extend 
the penod of limitation now fixed in Article 3 tor suits to which the sum- 
mary procedure applies from six months to one year, as the existing penod 


When the debt or liquidated 
demand becomes payable 
or when the property be- 
comes recoverable 
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has been represented to be too short — Statement of Objects and Reasons 
(Gazette of India 1935 Part V page t 8 j) 

This amendment has been made as a result of the recommendation 
made bi the Ciwl Justice Committee See the Civil Justice Committee 
Report pp 489 490 

This amendment overrules Rabindra v Abdul Ahad 52 CaJ 954 29 
C W N 589 AIR 1925 Cal 781 88 Ind Cas 400 in which it was held 
that suits under O 37 C P Code were not governed by Article 5 

6 — Upon a Statute Act, One When the penalty or for 
Regulation or Bye law year feiture is incurred 

for a penalty or forfei- 
ture 

.. 60 A suit for the recovery of a fine imposed under the terms of a 
contract or agreement is a suit based on contract: and is governed not by 
Article 6 but by Article 68 or 115 — President of Taluk Board v Lakshmt 
narayaita 31 Mad 54 see also Alert Lai v Mukhta 3 P R 1875 

A suit for recovery of profession tax under the Towns Improvement 
Act (III of 1871) is not governed by this Article the same not being a 
penalty or forfeiture — President of Municipal Commission v Padmara u 
3 Mad 124 

This section applies to a suit for penalty under a Statute Act etc 
a penalty in a bond does not fall under this Article 

This section applies to pecuniary penalties and forfeitures therefore 
a suit for possession of immoveable property to which the plaintiff is en 
titled by reason of any forfeiture or breach of contract is not governed by 
this Article but by Article 1 43 

A clause in a lease from the Government entitling the plaintiffs to 
certain grazing fees and authorising them to impound and levy an extra 
fee m the case of cattle grazed without permission is a bj e law within 
the meaning of this Article — Men Lai v Mukhta 3 P R 1875 

7 — Tor the wages of a One When the wages accrue due 
household servant, year 

artisan or labourer 
not provided for by _ 
thisschedule, Article4 

261 Scope — This article is applicable only to a suit for wages brought 
by a servant against the master and not to a suit brought by one servant 
against a superior servant who has drawn the wages of the whole estab- 
lishment from the master and has failed to pay therefrom the portion due 
to the plaintiff — Siva Ram v Turnbull 4 M H C R 43 Abhaya Charan 
V Haro Chandra 13 W R 150 
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262. Wages — The term wages is confined to the earnings ol labourers 
and artisans and the word salary is used lor pa> meat ol servants of a 
higher class — Gordon v Jennings, (18S2) 9 Q B D 45 A suit by a painter 
lor the pnee when there is an agreement to pay a certain pnee for the 
whole work done upon deli\ery and acceptance, is not a suit for wages 
under this article — -t'l rasantt v Styambabay, 2 M H C R 6 • 

263 Household servant — This section does not apply to all servants, 
but only household servants A bisardar in Oudh is not stich a servant 
— GkastRamv Uma Dali, 26 O C 327, 9 O LJ 346 A cook, is a domestic 
servant, although he may be an expert in cooking , and a suit for wages 
brought by him is governed by this. Article — Kuppu Itao v Narasicr, 2 
L W 723, 28 Ind Cas 956 

A wet nurse is not a domestic servant and a suit by her to recover 
her wages falls under Art 102 — Mohan v Jumtrat, 10 A L J 395 

A weighman employed to do work in a shop is not a household servant 
nor an artisan nor a labourer — Mutsaddi v Bhagwan, 48 All 164, 23 A. 
L. J 1059 (cited below) 

A person whose duties are to sweep and clean a temple, provide flowers 
lor daily worship and garlands for the idol is not a household servant — 
Bhavathradon v Rama, 7 Mad 99. Baradwoja v Irunachala, 41 3Iad 
528 , nor u one so whose duty is to instruct in fencing and wrestling — 
Pylwan v Jtnaha, 8 M H C R 87 

Where a servant is appointed on a fixed monthly salary, the limitation 
commences from the end of each month and not from the date of the 
dismissal of the servant — Kali Churn v Mahomed Saleern, 6 W R Civ. 
Ref 33 

264. Artisan — A mechanical engineer is not an artisan within the 
meaning of t hi s Article The word 'artisan in this Article means a mechanic 
or a workman who has acquired some manual skill, and docs not mean 
persons undertaking higher classes of work which involve responsibility 
and intellectual training A suit by an engineer for wages would be 
governed by Article 102 — Navahnal v Mongol das, 12 S L R 140 

265. Labourer — A workman or labourer is one who enters into 
a contract to emply his personal services and to receive payment for that 
in wages — Riley v Ward, 2 Exch 59 A labourer is a man who digs and 
does other work of that kind with his hands But a carpenter is not a 
labourer because though he works with his hand, his work requires skill and 
training — Morgan v London General Omnibus Co (1884”) 13 Q B O 832 
A labourer is a servant in husbandry or manufacture not living 1 ntra 
manna, who labours in a toilsome occupation and does work that requires 
little skill, as distinguished from an artisan (Bouvier s Law Dictionary, Vol 
2, p 1819). A person who is a contractor or sub contractor and ivho engages 
to get work done but does not engage in any work himself is not a workman 
or labourer — Gilby v Subbu Pillai, 7 Mad. 100 A man who agrees, in 
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consideration of the use of the land and a share of the produce for the 
season, to provide seed and labour and carry on the cultivation of the land 
is not a labourer — Andt Konan v Venkata Subbatyan, 2 M H C It 387 
A wcighman employed to work at a shop cannot be treated as a mere 
labourer employed to do task work, that is to hold the scales and weigh 
goods in a shop for a monthly salary He can be asked to do other work 
of the shop when fre? He has to count and add up and calculate the pnee 
on the total quantity weighed and his work cannot therefore be treated as 
purely manual labour He may be regarded as a shopkeepers assistant 
and Article 102 applies to a suit by him to receive bis dues from the shop 
keeper — Mutsaddt v Bhagwan, 48 All 164 23 A L J iojO AIR 1926 


All 172 



8 — X or the price of food 

One 

When the fpod or drink js 

or dnok sold by the 
keeper of a hotel, 
tavern or lodging 
house. 

year 

delivered. 

9 —For the price of 

One 

When the price becomes 

lodging. 

year 

payable 

10 —To enforce a right of 

One 

When the purchaser takes 

pre emption, whether 

year 

under the sale, sought to 

the right is founded 


be impeached, physical 

on law or general 


possession of the whole of 

usage, or on special 


the property sold or, 

contract 


where the subject of the 
sale docs not admit of 
physical possession, when 
the instrument of sale is 
registered 


266 Scope — In certain earlier Allahabad cases it was held that 
the sale referred to in this Article was a sale ab tnitio t e , an abs lute sale 
having immediate effect and operation and that this Article did not apply 
to a mortgage by conditio jal sale which became a sale only on foreclosure 
A suit for pre eruption in the latter class of sale was held to be governed 
by Article 120 See Nath Prosad v Bam Paltan 4 All 218 Rasih Lai 
v Gajraj 4 All 414 and Auk Ah v Mathurakunda 3 All 187 But this 
view has been disapproved of m the Full Bench case of Balul Begum v 
Utansur 4 It 20 All 315 and should not be taken as correct Tins section 
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therefore applies to a suit for pre emption when a mortgage by conditional 
sale is transformed into au absolute sale upon foreclosure 

267 Pre-emption — The right to pre emption arises when the sale 
becomes complete t t when there is an entire cess at. 011 of right on the 
part of the aendor — Buisha v Tofer, .0 \\ R 216 Therefore no nght 
of pre-emption can arise on a mere 1 conditional sale or mortgage so long 
as the right of redemption remains with the mortgagor — Goordyal v Rajah 
Teknaratn, 2 W R 

The word pre-emption' m this \rhcle refers only to those cases m which 
the \endor has actually purchased the property and not to those cases 
where the intending purchaser has not yet computed his purchase because 
the third column of this Article does not provide a starting point of Iimita 
Uon for a case in which the sale has not taken place Where the intending 
purchaser has only intended or contracted to purchase the property, a suit 
for pre-emption {* e , to enforce the plaintiff s claim to purchase) is governed 
by Article 120, and the nght to sue accrues under that Article when the 
plaintiff first became aw are that the vendor did not intend to sell the land 
to him — Rat v Sidakalt, 63 Ind Cas 959, AIR 1922 Nag 14 

Where a property has been mortgaged by conditional sale and the mort 
ga„e has been foreclosed, the nght of pre emption anses on the expiry of the 
penod of grace, if the case is governed by Regulation XVII of 1806 — Alt 
Abbas v Kalka Prasad, 14 AU 405 F B {over ruling Prag Chaubey v 
Bhajan, 4 All 291, Rastk Lai v Gajraj, 4 All 414 and Udtt v Padarath, 
8 All 54) , Batul v Mansur, 20 AH 315 (F B) Sec also Suba Singh 
v Mahabtr Singh, 39 All 544 In cases governed by the Transfer of pro- 
perty Act, the nght of pre emption anses when the mortgagee obtains an 
order absolute under section 87 of that Act (— O 34, rule 3, C P Code of 
1908) — Rahant Ilaht v Ghasila, 20 AU 375 

When a document was reaUy a deed of sale but was therein called 
a htba-btl-twat, it was held to be an instrument of sale within the mean- 
ing of this Article — Wtlayal v Amarn, 3 Ind Cas 590 

A perpetual lease is not a sale , and a suit to enforce a nght of pre 
emption (or pre lease) in respect of such lease does not fall under this 
Article but under Article 120 — Mukhlal v Htranand, 19 A L J 442, 
Gopal v. Lachmt, AIR 1926 All 549 95 Ind Cas 138 * 

The vendee of a house covenanted to give the vendor and lus heirs the 
first option to purchase the house at a certain price, if he were to self the 
house at any time In a suit to enforce this cov enant it was held that it 
was not a suit to enforce a nght of pre emption, but one for specific perfor- 
mance {Art 1 13) — Khtmchand v Mohan. 80 Ind Cas 962 (Nag) 

268. Physical possession — An undivided share of Zemmdan mahal 
is not capable of phj sical possession the word physical possession’ m this 
Article means personal and immediate possession, regard being had to 
the form m which the property may exist at the time of the sale , the 
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period of limitation therefore for a suit to enforce pre emption in respect 
of such share must be computed from the date of the registration of 
the sale deed — Batul v Mansur 24 All 17 (P C ) affirming 20 All 315 
(F B) Unkarv Naratn 4 All 24 Bhoh v Imam 4 All 179 The 
constructive possession by receipt of rents from the tenants is not 
physical possession within the meaning of this Article — Batul v Mansur 
20 All 315 (F B) 

A property consisting of a share in a joint estate is not capable of 
physical possession for until a partition takes place no one has a 
definite share which he can call lus own — Lahra v Bhagat 68 P R 1918 
Sohan v Honinat 61 P R 1885 Maluk Sughv Muhammad 65 P R 
1889 Kan 1 V Fast 10 P R 1881 Jowala Singh v Tckchand 23 P R 
1882 Sardar All v Fa l 68 Ind Cas 895 (Lah) 

Property (e g house shop or agricultural land) which is in the possession 
of tenants is not capable of immediate and personal possession at the date 
of sale and therefore limitation commences from the registration of the 
sale deed — Panna Lai v Bhaguandas 16 P R 1902 Shartf Hussain v 
Muhammad Yusuf 88 P It 1905 Gaihn v Jam It 73 P R 1885 
Ganga Ra n v S at data 60 P W It 1916 Ganwa v Joti Prosad 73 Ind 
Cas 903 A I R 19 4 Lah 302 Parlab Singh v Gulab 26 P L R 780 
The words capable of physical possession must be construed with reference 
to the tune of sale and has nothing to do with the question whether physical 
possession is easy of attainment or otherwise or with the nature of the 
obstruction to the taking of such possession Therefore property held 
by a tenant at will or a tenant by sufferance cannot be said to be in the 
physical possession of the vendee although it is easy to take possession 
from the tenant — Ghulam Mustafa v Sahabuddm 49 P R 1908 (F B ) 
And hence when the subject of sale is in the possession of tenants it must be 
held to be property which is not capable of physical possession at the date 
of sale and it is immaterial that the property afterwards became capable 
of physical possession — Ganwa v Jolt Prasad (supra) 

If the property admits of physical possession the period of limitation 
will commence to run only when the physical possession is actually taken 
whether the possession is taken at the time of the sale or at some time 
later# The above rule (viz that the words physical possession must he 
construed with reference to the date of the sale) must be applied only to 
property such as an undivided share in a mahal w hich is by its nature not 
capable of physical possession and cannot be applied to houses and shops 
over which physical possession is always possible and practicable There 
fore where a house was sold in 1921 but was in the possession of a tres 
passer at the time of sale and the vendee had to sue him in ejectment and 
obtained possession in execution of the decree in the ejectment suit in 192 
the period of limitation in resjwct of a suit for pre eruption of the house 
commenced to run when the vendee obtained actual possession in 1922 
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by virtue of the decree in the ejectment suit, and not when the sale-deed 
was registered »n J921 — Jagamaya v Tulsa, 48 AU 12, 23 A L J 885 
A. I R 1926 All 70, 89 Ind Cas 444 

An equity o£ redemption is not capable of plivsic.il possession therefore, 
on a sale of the mortgagors equity of redemption to the mortgagee in 
possession, the pre-emptor s cause of action arises on the date of the regis 
txation of the sale-deed — SAmm Sundar v Atuanaitl 9 All 234 . Bhawani 
v A liar. 68 P 11 1884 Cajfarkhan v Satar, 160 P R 1889 The word 
‘possession* means possession as purchaser and not in some other capacity 
as mortgagee, lessee etc therefore, where a mortgagee in possession pur- 
chases the mortgaged property he obtains physical possession within the 
meaning of this section when the sale to him is actually completed (* e 
when the sale deed is registered) as then his possession which was previous- 
ly that of a mortgagee becomes that of an ow ner — Lachmt v Sheoamber, 
2 All 409 

•Physical possession means tntmtdtale physical possession , therefore 
where a certain zemindary property in the possession of morgagees is sofd 
to the sendee subject to the mortgage, it is not capable of immediate 
physical possession at the time of sale . limitation for a pre eruption suit 
runs from the date of registration of the sale deed, and uot from the date 
when the vendee subsequently tat.es possession from the mortgagees 
— Sartndra v Wall Muhammad, 28 Ind Cas 208, 2 O L J 109 , Tthaya 
Rant v Dharam Chand. 45 P R 1895 , Vtswanalhan v Ethirajulu, 45 M 
L J. 389 

Where the property, at the date of sale, is in the possession of the 
holder of a particular or intermediate estate eg an usufructuary mort- 
gagee or a tenant for a time, the property is not capable of immediate 
physical possession by the purchaser — J air am v Sitaram, 16 N L R 
.37<F B) 

Where the whole of the property is not capable of physical possession 
at tlie time of sale, the period of limitation commences from the date of 
registration of the sale-deed — Umar Baksh v Choghalta, 156 P R. 1882. 
The words 'takes physical possession’ must be construed as meaning ‘takes 
physical possession of the whole land’ , where the vendee takes possession 
of the different portions of the property at different periods, time runs 
from the last date, when he obtains possession of the whole of the property 
—Dewa v. Dia Ram, 98 P R. 1876 

Symbolical possession is not tantamount to physical possession — Achu 
tananda v Biki Bibi, 1 Pat 578 (581), AIR 1922 Pat Cot, 4 P, L T 
* 77 * 

Where the property, which was the subject matter of sale, consisted of 
fractional shares of zemindarics situate in several different khatas, it 

held that the pioperty was not capable of physical possession U 

Beg v. Mukhtar, 17 A L J. 269. 
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When the property is not capable of physical possession limitation 
runs from th registratio of the sale deed and not from any subsequent 
date on which the parties have by mutua consent rectified the wrong 
description given in the sale deed of the property sold — Ga ga Rat iv 
Sardara iqiO ! W H 60 Thu where at the time of mutation the 
parties to the sale deed agreed that the khasm i umbers different from 
those entexedin the deed numbers were inte dcil to be sold and mutation 
was accordingly effected the starting point of limitation was the date of 
registration of the sale deed and not the date of the mutation — Ibid Kali 
Sha kar v Raghubir 9 Ind Cas 309 (All ) 

269 Registered sale deed —A sale certificate granted under sec 
31G C P Code (1882) is not an instrument of sale for the purposes of 
this Article as it does not apply to a sale m execution of a decree even 
if it be so regarded still a copy of the certificate forwarded to the regis 
tenng officer in accordance with sec 89 of the Registration Act and duly 
fled in the register of non testamentary documents relating to immoveable 
property prescribed in sec 51 of the Act is not a registered document 
within the meaning of this Article — Fateh St gh v Dropodt 142 P R 
1908 

It is immaterial for the purposes of this Article whether the rcgistra 
tion was effected with or without the consent of the vendor In cither 
case the starting point of limitation is the date of registration — Nagi la 
Sivgh v Dutn Chand 62 Ind Cas 797 (Lahore) 

Date of regtslratio 1 — Limitation for a suit for pre eruption depending 
on registration begins from the date when the certificate required by 
section 60 of the Registration Act is signed and dated by the registering 
officer on the document and not from the date on which the document is 
picscnted for registration nor from the date when the registering officer 
signs under sec 59 the endorsements made under sections 52 and 58 of the 
Act embodying admission of execution — Kar 1 v FaJ 10 P R 1S81 
Bhanjan Ram v Gopal Rati 92 P R 1906 

The sale deed was registered at G on 6th October 1921 Only a very 
small portion of the property sold was situated in G The rest of the 
property was situated in B After registration at G the registration office 
at B was informed of the registration and an entry was made by the Sub* 
Registrar of B in his register on the 24th November 1921 Held that 
limitation began to run from 6th October which was the date of registration 
and not from 24th November 1921 on which a mere entry was made in the 
register of B — Shcoptjaiv Mai gu .3 A L J 104 AIR 1925 All 
324 8(1 Ind Cas 130 

270 Possession by vendee or pre emptor before sale — Where prior 
to the execution and registration of the sale deed actual possession of 
land was taken by one of the vendees under a convenient arrangement 
limitation for the purpose of the pre emption suit ran from the date of 
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the actual sale (• e , execution of the sale-deed) . and the prior posses- 
sion of one of the \ endecs must >n law be referred to the subsequent deed 
of sale — Rant Peara v Rup L d, So P II 1918 Where the pre-emptor 
had already been in possession o( the land (originally under art agreement 
and afterwards as a trespasser) and there was no registered deed of sale, 
a suit for pre-emption was held to be governed by Article 120 and not by 
this Article — I 'ilayudhan v China Vtfoyudkan, 40 AI L J. 443, 62 Ind 
Ca» 27 

In the Punjab, if there is no registered deed of sale, and physical posses- 
sion is not gii cn because the sendee bad already been in possession of the 
property, but there is mutation of names, the suit for pro eruption is not 
governed by Article 10 or no, but by the Punjab Pre eration Act {sec. 
30) and time runs from the date of mutation — Tola Rant v Lortndra Ram, 

3 Lah. sot 

*7 1. Where Article does not apply — "’here the subject of sale is 
not capable of physical possession and there is no registered deed of sale, 
a suit for pre eruption is governed by Art 120. and not by this Article. 
Thus, a suit to enforce a right of pre-emption against a mortgagee by 
conditional sale who has foreclosed '* governed by Art uo, when the pro- 
perty sought to be pre erupted is a share in an undivided zeromdan mahal, 
and there is no registered d'ed of sale Bat id v Mansur, 20 All 315 (F B ). 
aiiirme.l 011 appeal to the Privy Council in Batut v Mansur, 24 AH 17 . 
. 11 * Gaufiar v Jawohtr, 30 P It 1892 

Where the property does not admit of physical possession, and being 
under rupees one hundred in value is convejed by an unregistered instru- 
ment, this article does not apply See Whitley Stokes’ i ugh Indian 
Codes, Vol ll, p 977 Where the purchaser has obtained only symbolical 
possession but no physical possession. and there is no registered deed of 
sale, the property having been sold Hi execution of a decree, this Article 
does not apply — Achutananda v &ik\ Btbt, 1 Pat 578 (581) 

A suit by one pro emptor against another for the determination of the 
question as to whether the plaintiff or the defendant has the better right 
to pre empt the property, » not governed by this Article but by Art 120— 
Vurga v Haider, 7 All 167 , Haiti Bn * v Muhammad Rob Nawaz Khan, 
80 P R 1912 , Ham Per shad v Gartga Dali, 20 P It 1908 , Mulsadda v 
U amir a, up K 1 893 Thu. Article applies to a suit by the pre emptor 
against the vendee A suit against a transferee of the vendee falls under 
Article 120 and not under this Article— ICaramdad v Alt Muhammad, 
31 I*. R 1913 (F B) 

372 . Right not extinguished— Defence of pre-emption A suit 

by a pre emptor is not a suit for possession of property in respect of which 
he has the right ol pro eiapbon, and therefore, the right is not extinguished 
by operation of section 28 Consequently, a defendant may plead his n"ht 
of pre emption by way of defence, though asuit by hua to enforce such n®htf 

V 
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would then be tunc barred — Kanharam Kulti v Utholli, 13 Mad 490 J 
Krishna Menon v Kesauan 20 Mad 305 Contra — Vtswanalhait v. Cthira- 
Jttlu, 45 M L J 389 Ramasamt v Chinnan Asan, 24 Mad 449 

11 — By a person, against One The date of the order, 
whom any of the fol- year 
lowing orders has been 
made, to establish the 
right which he claims 
to the property com- 
prised in the order 

(1) Order under the Code 
of Civil Procedure, 

1908 on a claim pre 
f erred to, or an objec- 
tion made to the 
attachment of, pro- 
perty attached m exe 
cution of a decree , 

(2) Order under section 
28 of the Presidency 
Small Cause Courts 
Act, 1882 

This Article and the one following correspond to Art 11 of tfie Act 
of 1877 The old Article ran thus . — 'Ey a person against whom an 
order is passed under section 280 z8i, 282 or 335 of the Code of Civil 
Procedure, to establish his right to, or to the present possession of, the 
property comprised in the order — One year — The date of the order " 

273 Scope of Artide — This Article is wider in its scope than the 
corresponding Article of the old Act A suit contemplated by Article 
1 1 of the old Act was a suit by a person against whom an order was passed 
under secs 280 — 282 of the C P Code 1882 (O XXI, rr. feo — 62 of the 
new Code) But Article 1 1 of the new Act speaks of suit by a person against 
whom an "order on a claim or objection” was passed, t e any order passed 
in claim proceedings, and is not restricted to an order passed under O 
XXI, rr 60—62 of the Code Therefore, where upon attachment of the 
properties o£ the judgment debtor, a simple mortgagee of the judgment- 
debtor preferred a petition praying that the properties should be described 
in the sale proclamation as being subject to the simple mortgage in favour 
of the petitioner, and the petition being dismissed, he brought a regular 
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suit to enforce his mortgage more than one j ear after the order of dismissal 
it was held that although the objection did not purport to be put m under 
rule 58, and the order of dismissal was not under rules 60 62 still it was an 
"order on an objection" and therefore one contemplated by this Article , 
and the suit by the mortgagee to enforce his mortgage against the execu- 
tion purchasers and their representatives brought more than a year after 
the order of dismissal is barred by this \rticle — Laksh uina itan v Parastvan, 
37 M L. J 159 Velu Padayacht v 4 rumugam 38 W L J 397 Mitlhxa 
Chetty v Palamappa 45 Mad 90 41 M L J 594 70 Ind Cas 432 Con- 
tra— Gann A v Dantoo 41 Bom 64 (decided under the old Act) m which 
under exactly similar circumstances it was held that the suit did not fall 
under this Article 

A property mortgaged to A was attached and brought to sale by exe- 
cution by the defendant and after the sale had taken place A preferred 
a claim petition that the sale proceeds should be kept in Court deposit 
to satisfy his mortgage and not be paid over to the defendant The Court 
dismissed the application holding that as the sale had taken place, it had 
no jurisdiction to hear the petition In a suit by the plaintiff to enforce 
his mortgage and recover the mortgage money from the defendant it was 
held that the suit did not fall under Article r 1 but was governed by Article 
132, because in this case there was no ‘order on a claim or objection * within 
the meaning of Art 1: The claim was preferred after the sale had already 
taken place, so that the proceeding was not one under O 2 r and the Court 
had dismissed the claim on the ground that it had no jurisdiction to hear it 
— Abdul Kadtr v Sontasundaram 43 M L J 467 70 Ind Cas 648 AIR 
1923 Mad 76 (distinguishing 41 Mad 985 F B 37 M L J 159 and 38 
M L J 397) 

This Article applies, even though there had been no attachment in the 
execution proceedings Thus, in execution of a money decree the Court 
had ordered the attachment of the property of the judgment debtor, but \ 
no attachment was actually made, and it is curious that neither the Court 
nor the parties were aware of the absence of the attachment The sale- 
proclamation was duly issued, and a mortgagee of the judgment-debtor 
preferred a claim petition that the sale should be subject to his mortgage 
The claim having been dismissed, he brought a suit for sale on lus mortgage, 
more than one year after the date of dismissal, and contended that the 
claim proceedings being illegal for absence of attachment the order of 
dismissal of his claim was a nullity and was not required to be displaced 
by a suit under Article 11 Held that it was the fault of the mortgagee 
himself not to have satisfied himself by enquiry as to whether there had 
been an attachment , that the attachment not being essential to the juris- 
diction of the Court, its absence was at most an irregularity , that whett 
or not there has been an attachment, if claimants subject the merits of t 
claims to the Court for investigation, any order passed against 1 
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relief prayed for in the suit (i inz a declaration) does not take the case out 
of this Article, as this Article is applicable to all cases in which the mam 
relief {viz to estabish his nght to proceed against the property) asked for 
falls within its scope — Vent, ateswara v Somasundaram, 1918 M W N 244. 

Upon attachment of a property, the claimant preferred a claim that 
he was in possession of the property under a mokaran lease granted by the 
judgment debtor This claim was allowed and the property was ordered 
to be sold subject to the mokaran More than a year after this order, 
the decree holder who purchased at the execution sale, brought a suit 
lor a declaration that the mokaran was fraudulent and benamt, and for 
possession and mesne profits Held that the order of sale being a judicial 
determination under sec 280 of the Civil Procedure Code, the present suit 
ought to have been brought within one year from the date of the order, and 
was barred under this Article — Rajaramv Raghubansman 24 Cal 563 

A claimant whose objection is disallowed is bound to bring a suit within 
one year notwithstanding the fact that he retains his possession , andi f 
he fails to bring a suit, he will be liable to be evicted by the auction-pur- 
chaser — Badri v Muhammad 1 All 381 (F B ) See also Khub v Ram 
Lochun 17 Cal 260 

A certain property being attached »n execution, a mortgagee of the pro- 
perty objected to it on the ground that the Court should allow his mortgage 
to the extent of Rs 164 The Court allowed only Rs 64 It was held that 
the mortgagee was bound to establish his nght to the full amount within one 
year from the date of the order — Yashvant v Vtlhoba, 12 Bom 231 

When in execution of a decree against a widow in respect of a mortgage 
executed by her, the property was attached, and the reversioner's objection 
to the attachment of the property mortgaged by the widow was disallowed 
and he sued to have it declared that the mortgage was invalid as against his 
reversionary interest it was held that this Article applied and the suit 
was maintainable — Sant Ram v Gatiga Ram 1904 P L R 122 But 
it should be noted that if the reversioner had brought no suit under this 
Article within one j ear, his nght would not have been lost, because under 
Article 1 41 the reversioner s right to sue accrues only on the death of the 
widow During her life time, he is not bound to make any application for 
possession, and the fact that he has made an unsuccessful application 
for possession in the execution proceedings and has not sued under this 
Article, does not debar him from filing a regular suit after the widow's 
death — Ta» v Ladu, 20 Bom 801 

Where, on the date of hearing the claimant failed to produce evidence 
and wanted time but the Court refused to grant time and dismissed the 
claim petition, a suit to challenge the validity of the order of dismissal must 
be brought within one j ear under this Article , if this is not done, the order 
would |become conclusive — Gokul v Mohrt Bill, 40 All 325 . Rahim Bux 
v Abdul Kader, 32 Cal 537. 
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275 Parties to the suit — Judgment-debtor — This Article docs not 
apply to a suit by a person who was not a party to the proceedings irt 
which the order sought to be set aside was made The judgment-debtor 
is not necessarily a part} to the claim proceedings and unless he is a party 
to the proceedings an order passed therein is not conclusive against him 
Therefore a judgniet debtor who is not a party to the claim proceedings 
is not bound by the one year s rule of limitation of this Article m respect 
of any suit which he raiy bnng for the purpose of establishing his right 
to the pr petty — hnbiek* v Upakk 1 1 Maxi 301 hedar v Rakhai 15 
Cal 674 Sadaya v Amurthachan 34 Mad 533 (-,34) Gurova \ Subba 
rayudu 13 Mad 366 

Claimants and decree holders — This Article applies to suits not only 
by claimants but by decree holders as well Where after investigation 
under sec "’So of the Code the release of the property attached was 
ordered as against the decree holder he is limited to one year within which 
to sue for a declaration that the property is that of his j udgment debtor— 
Sardhan v Ambika 15 Cal 521 (PC) Where the clatm proceedings 
were decided ex parte by reason of the decree holder s non appearance 
notwithstanding that he was given opportunity to appear and produce 
evidence and an order was made for the release of attachment after an 
investigation under section 280 it was held that there was an adjudica 
Uon as to the merits and a regular suit by the decree holder for esta 
bhshmg that the property was that of his judgment debtor must be 
brought within one year from the date of such order — J twain v Nathumal 
8 p R 1010 1 Ind Ca* 897 

Assigtees — K person who is an assignee of the judgment creditor 
purchaser in court sale is bound by an order against the j udgment creditor 
in the claim proceedings and a suit by him must be brought within the 
penod prescribed by this Article — Rama Axyar v Palantappa 35 Mad 33 

Vn assignee from the claimant who has been successful m the claim 
proceedings in releasing the property from attachment must be made 
a party in a suit to set aside the order of release if it is intended to bind 
him by the result of the suit — Pratap Cha tdra v Sarat Cka idra 25 C W 
N 544 

276 Property — The word property includes a debt and other 
intangible property When a debt not secured by a negotiable instrument 
is attached a claim can be preferred by a third party and investigated under 
sec 278 C P Code and an order disallowing the claim is subject to the ope 
ration ol section 283 C P Code and Art 11 of the Limitation Act The 
words possess and possession in the claim sections of the Code include 
constructive possession or possession in law of debts and other intangible 
property and are not restricted to properties which are capable of tangible 
or physical possession— Cltdainbara v Ramasamy 27 Mad 67 

277 Where Article does not apply — This Article does not apply 
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to a case where subsequent to the order disallowing the claim, the decretal 
amount is paid off by the judgment-debtor and the attachment released, so 
that the claimant's interests are not affected The reason is that as soon 
as the attachment is removed, there is no longer an attachment or any 
other proceeding m execution in which the order disallowing the claim 
could operate to the prejudice ot the claimant As soon as the attachment 
is released, the parties are restored to their status quo ante The claimant 
in such a case need not bring a suit under this Article to establish his nght 
to have the property released or a suit under Article 13 to set aside the 
order passed in the claim proceedings , he can sue to recover possession on 
ground of title within 12 years — Mantlal v Nath a! at, 45 Bom 561 (565) . 
Krishna v Bipin, 31 Cal 228 (231) , Umesh v Rajbulhtbh, 8 Cal 279 , 
Ibrahimbkax v Kabulabhat 13 Bom 72 , Gopal v Rax Divah, 18 Bom 
241 See also Rati Ram v Beihmajxt, 46 All 45 (47) Similarly, a claim 
preferred to the attachment of property was dismissed for default m 19 it. 
Nevertheless the decree holder took no further steps to bring the attached 
property to sale, and the execution proceedings were dismissed very soon 
afterwards for default, whereupon the attachment ceased In 1918 the 
decreeholder issued execution against the same lands and purchased them 
at the auction sale Thereupon the claimant brought the present title 
suit It was contended that the suit was barred under Article n as it was 
not brought within one year after the order of dismissal of the claim case 
in 1911 Held that the object ot making a claim in execution being to 
remove the attachment, that object was gained when the attachment was 
withdrawn, and if there existed no attachment or proceeding in execution 
on which the order m the claim case could take effect, the claimant was 
not bound to bring a suit complaining of the order of dismissal of the 
claim, within a year after the order of dismissal This Article did not apply 
and the present suit was not barred — iV«;imKn»Mta v Nacharuddw, 51 
Cal 548,39 c L J 418, A I R 1924 Cal 744 Whether the decree is satis* 
fled or set aside or reversed, or whether the decretal amount is paid into 
Court under rule 55, or whether the attachment is voluntarily withdrawn 
by the decree -holder, or whether the order of attachment is discharged, in 
all these cases the same result follows, viz the attachment of the property 
is released and the parties are put back in the same position in which they 
were before the execution proceedings were lodged, and the claimant is not 
bound to institute a suit under rule 63 within a year after his claim has been 
rejected, when the object sought by him in making the claim has been attain* 
ed by the release of the property from attachment within the time limited 
by this Article — Ibid. 

Where a mortgagee having attached the mortgaged property in execution 
of his decree , the property is released at the instance of a third party, the 
mortgagee is bound to bnng a suit within one year for establishing his 
nght to attach and sell the property in execution of his decree , but a suit 
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by him to establish lus hen on the property and to bnng it to sale 5 n exe 
cution of his decree alleging that the title set up by that third party is 3 
fraudulent one may be brought even after one year as 1 1 is not a suit contem 
plated bj sec 283 C P Code and therefore does not fall under this Article 
— Buksht v Sheo Perkash 12 Cal 453 

Where a Court refuses to investigate the claim on the ground that 
the proper Court for its adjudication is a Court of a higher grade and 
dismisses the claim petition such an order is not one under O 2r rule 63 
and need not be set aside by a suit brought within one y ear — LaJtshmt 
Amuial v Kadersan 41 M L J 198 

A debt due to A from B was attached before judgment and A was there- 
after adjudged an insolvent The attached debt was paid into Court and 
the Official Receiver of A s estate applied to the Court for payment of 
the money to him and to the attaching creditor by virtue of sec 34 of the 
Provincial Insolvency Act (1907) The application was dismissed More 
than a > ear afterwards the Official Receiver filed a suit to recover the money 
Held that at the time of attachment the Official Receiver had no interest 
in the money within the meaning of O 21 rule 30 his application therefore 
was not a claim petition under rules 38 to 63 of Order 21 nor was it an 
application under any other provision of the C P Code but was a statutory 
claim under sec 34 of the Prov Insolvency Act Article 1 1 therefore did 
not govern the present suit — Official Receiver v Veeraraghavan 45 Mad 
70 It should also be noted that Article 11 was inapplicable on the further 
ground that the Official Receiver s claim was made in proceedings before 
judgment and not in proceedings in execution of a deciee 

This section does not apply to a case where the claimant (who is a pur 
chaser from the judgment debtor) having failed to set aside the attachment 
of the property claimed by him subsequently brings a suit not against the 
auction purchaser for the recovery of the property but against the judgment 
debtor for refund of the consideration monej paid by him (claimant) for 
its purchase — Rah Ram v Berhmajtt 46 All 45 

Claim in attachment before judgment — This Article applies only to 
an order passed ori a claim or objection made to the attachment of property 
at*ached in execution of a decree it does not apply where the order is 
passed on a claim to properties sought to be attached before judgment 
Such an order on a claim (passed before execution) falls under O 38 rule 
8 and need not be set aside like an order under O 2 1 r 65 and the party 
against whom such an order is passed is not precluded from asserting 
his rights to the property in any other proceedings I* either Art 11 nor 
Vrt 13 has any application to such an order — Ramanamma v Kamaraj 1 
41 Mad 23 (this case has been overruled by 41 Mad 849 on another point) 
But if the property is attached before judgment in a suit and is ordered 
to be sold in execution of the decree subsequently passed in the suit the 
property may be said to be attached in execution of the decree and a 
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suit to contest an order passed on a claim preferred in the execution pro 
ceedings falls under this Article — Arunachalam v Pen as ami 44 Mad 
002 (F B ) 70 Ind Cas 430 41 M L J 252 

On an attachment before judgment being ordered a claim petition was 
put in but dismissed on the 28th Feb 1914 Subsequently the proceedings 
in which the attachment was obtained ended adversely to the attaching 
creditor in the Court of first instance on the 22nd January 1913 but was 
reversed on appeal m 1918 thereupon he again attached the property 
in 1921 Again an objection to the attachment was put in and being 
dismissed on the 2nd Aug 1921 a suit was filed on the 3rd August 1921 
challenging the order Held that the suit was not barred The attach 
ment before judgment was withdrawn upon the dismissal of the proceedings 
by the Court of first instance on the 22nd January 1915 and the reversal 
of the judgment of dismissal on appeal in 1918 did not operate to revive 
the attachment which had been cancelled in 1915 And therefore when 
in the execution proceedings of 1921 a fresh attachment was effected the 
plaintiff had a right to prefer a fresh claim which was dismissed on 2nd 
August 192 1 and the penod of one year should be counted from this date 
and not from 28th February 1914 — Satlesh v Joy Chandra 87 Ind Cas 
756 AIR 1925 Cal 1147 

278 Starting point of limitation — The penod of limitation runs 
from the date of the order A suit by the claimant for declaration of his 
title to the property and for recovery of the value of the property where 
it has been sold pnor to the order on the claim petition is in time if brought 
within one year from the date of the order though after more than one x ear 
.from the date of the attachment and sale of the property — Basiv* Reddl 
v Ramayya 40 Mad 733 Where there has been an appeal against an or 
der passed on the claim petition time runs from the date of the order 
passed on appeal The word order should be construed as meaning 
the only subsisting order m the case which is the appellate order when there 
has been an appeal — Venugopal v V enhalasubbiah 39 Mad 1196 

A suit in respect of an adverse order passed under O 21 r 63 against a 
minor must be brought within one year alter attaining majority If turn* 
ever the guardian files a suit within one year of the order and that suit is 
dismissed St cannot extend the penod of limitation for a suit by the minor 
— -Siiitia v Arunachela 80 Ind Cas 992 

11A • — By a person against One The date of the order 

whom an order has year 
been made under the 
Code of Civil Proce 
dure, 190S, upon an 
application by the 



Art iiA] 


THE INDIAN LIMITATION ACT 


245 


holder of a decree for One The date of the order 
the possession of 1m year 
moveable property or 
by the purchaser of 
such property sold in 
execution of a decree, 
complaining of -resist- 
ance or obstruction to 
the delivery of posses 
sion thereof or upon 
an application by any 
person dispossessed of 
such property in the 
delivery of possession 
thereof to the decree 
holder or purchaser, to 
the right which he 
claims to the present 
possession of the pro 
perty comprised in the 
order 

In the Act of 1877 this Article was included in Article 11 in the present 
Act it has been separated from that Article and framed more elaborately 
See the old Article cited under Article 11 ante 

279 Ap,l cation t f A tide — It has been held by the Patna High 
Court that the language of Article 11A is much more comprehensive than 
Article ir of the old Act that this Article is sufliciently wide to cover 
cases in vilitch the order is passed without iniesligation and there is no justi 
fication for restricting the operation of this Article only to those cases 
where investigation has taken place Therefore where an application 
under O XXI rule 100 has been dismissed (without investigation) on ac 
count of the applicant s failure to adduce evidence on the date of hearing, 
a suit for declaration of title falls under this ArticIe-'-Sa»y«d Rajiuddm 
v Btndcshn Prasad 5 P L J 652 {655) 

Cut the Calcutta High Court is of opinion that although Article 11A 
of the Limitation Act does not refer to any section or rule of the Civil Pro 
cedure Code and is general in its terms still the order referred to m this 
Article must be an order under Order 21 rule 103 of the C P Code That 
rule expressly refers to lules 98 99 and 101 and these rules provide for 
investigation into a petition of objection The right of suit is given by rule 
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103 only when there is any order under rules 98, 99 and lot, and Article 
11 A provides for limitation applicable to such suits Article it A therefore 
does not apply where the petition of objection had been dismissed for 
default of appearance, without any investigation, for an order of dismissal 
of such petition without investigation is not contemplated by rules 98, 99 
and 101 of the O 21 of the Code — Nitode Baram v Momndra 26 C W N 
853 35C L J 537, AIR 1922 Cal 229, 68 Ind Cas 524 In this case 
the Judges further pointed out that although the language of O 21, rule 
63 of the Code of 1908 has been altered from that of sec 283 of the Code 
of 1882, the language of secs 332 and 335 of the old Code has been retained 
in O 21 rule 103 of the Code of 1908, and therefore although Article 11 
governs a case in which the claim petition had been dismissed for default of 
appearance (45 Cal 785), Article 11A cannot apply where the petition of 
objection made under rule 100 had been dismissed for default of appearance 
See also Sarat v Tamil, 34 Cal 491 and Kunj Behary v handhu Prasad, 
6 C L J 362 {both decided under the old Act) in which it was similarly 
held that this Article did not apply to a suit brought by the unsuccessful 
applicant whose application for possession had been dismissed for default 
of appearance See also Meeruddm v Rahtsa, 27 Mad 25 (under the old 
Act) where this Article has been held to be inapplicable where the Court 
had refused to » nvestigale the matter of resistance 

It has been held in another Calcutta case {under tho old Act) that where 
the decree holder gets possession under the decree and is then dispossessed 
by reason of an order under sec 332 C P Code, a subsequent suit by him 
for recovery of possession is governed by Article 142 and not by this Arti- 
cle as it contemplates only an order passed under sec 335 C P Code — 
\Iaindi v Gora Chand, 16 C \V N 971 

Where a purchaser at an auction sale instituted proceedings under 
s 269 of the Code of 1859 (O 21, r 103 of the present Code) against the 
defendant who resisted to his taking possession of the property, and the 
proceedings were dismissed on the ground that the property belonged to 
the defendant, a subsequent suit to establish the title must be brought within 
one year under this Article — Bai Jamna v Bai Ichha, 10 Bom 604 Un- 
der similar circumstances a suit to recover possession must also be brought 
within a year after the order — Gaupat Rat v Husami, 19 A L J 53, 60 
Ind Cas 9°5 

A purchaser of a coparcener’s share at 3 ‘Court sale, having been obs- 
tructed, applied for removal of the obstruction and for possession and lus 
application was rejected More than a year after the order of rejection, 
he filed a suit praying that the order in the miscellaneous proceedings might 
be set aside and that a partition might be directed, and that the whole of 
the plot of land which he purchased might be allotted to the share of his 
judgment debtor and that he might be placed m present possession of it 
({eld that the suit though in name a suit for partition was in substance 
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a suit for possession of that ver\ property under the self same nght put 
forward without avail in the miscellaneous proceedings, and so it was a 
suit to establish his nght to the same property covered by the order, and 
having been brought more than a >ear after the date of the order in the 
miscellaneous proceedings which he ashed to have set aside, it was barred 
— Bhunappa v Irappa 20 Bom 146 But the Madras High Court holds, 
under similar circumstances that the Sint for partition is not barred by the 
one >ears rule of Article H\ because the claim for partition asked for 
in the smt is different from the claim for declaration of his title to actual 
possession which was ashed for in the miscellaneous proceedings The 
plaintiff in the present smt is exercising the equitable right of the coparcener 
whose share he has purchased to demand a partition at any time The 
Bombay case was distinguished on the ground that in Bombay even before 
partition the purchaser of the interest of one coparcener is a tenant in com- 
mon with the others, but in Madras the purchaser is not a tenant in-com- 
mon but has only an equity to enforce his nghts by partition — Shanmugan 
v Panchait, 49 Mad 596, 50 M L J 681, A I R 1926 Mad 683. 95 Ifld 
Cas 209 

If an execution purchaser ashs to be put in actual possession when he 
is not entitled to such possession, and his application is dismissed under 
O XXI. r 99 of the C P Code, a suit for actual possession must be brought 
within one > car under this Article — Baldeo v Kanhatya Lai, 16 N L R 
toj (P C ). 24 C \V N xooi, 58 Ind Cas 21 

This section applies only to a suit to recover present possession If 
an objection under section 335 C P Code, preferred by a murtgagte of the 
property sold 111 execution is rejected, a smt by the objector to enforce 
hts mortgage hen over the property docs not fall under this Article but 
under Article 132 Such a smt is not a smt to establish the plaintiff s right 
to the property, but only to recover a debt which is owing to him and as 
security for which he has got a charge upon the property — Bhiku v Shujat 
Ah, 29 Cal 1 5 (29) 

This section applies to a smt by a person who has been disturbed tit his 
possession by reason of the auction purchaser taking possession of the 
property If his possession has not been disturbed, and the auction purcha 
ser has obtained only a symbolical possession of the property, he is not re- 
quired to make an application under O XXI rule 100 asking for possession 
of the property, when as a matter of fact he remains in possession thereof, 
and on the dismissal ol the application, to bring a suit under this Article 
Thus, A purchased a property sold in execution of a decree in 1913 and 
obtained only symbolical possession in 1914 R, who was in possession of 
the property made an application in 1914, purporting to be under O XXI, 
rule 100 C P Code, for recovery of possession of the property Hus appli 
cation was dismissed on 17th April 1913 on the ground that in as much as 
the applicant had not been disturbed in his actual possession and in as 
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much as the auction purchaser had obtained only a symbolical possession, 
the application was useless In July 1915. A, the auction purchaser, took 
away certain crops from the property Thereupon in July 19x7 R insti- 
tuted a suit for recovery of possession of land, alleging that his possession 
has been disturbed by the defendant taking away crops from the land 
The defendant contended that the suit fell under Article nA and was bar 
red Held that the plaintiff was not bound to institute any suit under 
Article nA vnthm one year from the order dated 17th April 1 }i 5, as his 
possession was not then disturbed by the defendant , that the present suit 
is not of the nature contemplated by this Article, because the taking away 
of the crops by the defendant is a cause of actioa winch has arisen subsf 
quo A to the date of the order, and that the present suit therefore did 
not fall under this Article and was not barred — Alannont v Ramananda. 
jO Cal 311, A I R 1923 Cal 6oi, 84 Ind Ca$ 876 

The plaintiffs purchased certain property m execution of a decree 
and were put into possession The defendant applied under O XXI, rule 
100 that the property belonged to him and objected to the plaintiffs’ 
taking possession This application was dismissed for default on two 
different occasions and was ultimately allowed 00 the 5th August 191C 
In 19 o the plaintiffs brought a su‘t for possession of the property and 
urged that as the order of 5th August 1916, allowing the plaintiffs’ appli 
cation after it had been previously dismissed for default was without juris- 
diction and a nullity, they could disregard that order and bnng a suit for 
possession within 12 years Held, overruling the contention, that O IX 
rule 4, which provides for restoration of suits previously dismissed for 
default of appearance was applicable to a proceeding under O XXt mlc 
100 and the order restoring and allowing the application (made under O 
XXI, r 100) previously dismissed fof default was not a nullity and could 
not be ignored and that therefore the present suit fell under this \rhcle 
and was barred — Sheonaiidan v Debt Lai, 2 Pat 372, 4 P L T 93 71 Ind 
Cas 484, AIR 1933 Pat 239 

The words resistance or obstruction' in this Article imply that it applies 
to those cases where an order has been passed 011 an application made 
by the decree holder or purchaser under O zi, rule 97, C P Code, and not 
whe e an order has been passed on an application made under rule 95 
Thus, on an application by the purchaser at an execution sale under O 
zi, rule 95 for delivery of possession of property, impleading the sons of 
the judgment debtor as parties, the Court found that the sons were in 
possession 111 their own right and not on behalf of the judgment debtor, 
and dismissed the application of the purchaser In a subsequent suit by 
the purchaser for possession, it was held that as the order dismissing tho 
application of the purchaser was not an order under rule 99 {as there were 
no allegation and complaint of obstruction or resistance) but was an order 
passed on au application made under rule 95, the present suit was not one 



Art ii A ] 


THE t'CDlAN LIMIT VT10N ACT 


2^9 


under rule 103 because rule 103 referred onlv to m order passed under rules 
>>S, 99 and 101 and not to orders passed under rule 05 and that since rule 
103 did not applv the present suit b\ the purchaser did not fall under 
Vtticlc 11 V and was not governed bv the one years rule of limitation — 
iofc*j Ram v Tttrski Ram 4b VII 0<13, 22 V L J 6-6, V I R 1924 
Ml 49, 

The plaintiff obtained a rent dccne against his tenants, and in execution 
ol that decree purchased and took possession of the holding in suit Mean- 
while the tenants had sold awav their holding wrongful!} to the defendants , 
and the defendants claiming to possess the property on their own account 
and not on behalf of the judgment-debtors made an application under 
O 21 r 100 for restoration of possession In 1917 order was passed in 
their favour under O Ji r 101 The plaintiff instituted the present 
suit in 1920 for ejectment of the defendants on the ground that the tenants 
had parted with the holding wrongfully Held that the present suit was 
not one under O 21 rule 103 and was not governed by the one year's 
rule under Vrticle 11 V of the limitation Vet The suit contemplated by 
O 21, r 103 is a suit bv a pcison who is kept out of possession of the pro- 
perty purchased in execution of the decree and claims possession under Ms 
auction purchase It does not concern itself with any other cause of action 
which such person apart from his character as auction purchaser may hav 
against the defendant In the present case the suit is brought by tb 
plaintiff not 111 his character as auction purchaser but as landlord Th 
cause of action is not based on the adverse decision against him in pre 
ccedmgs under r too, but on the transfer by the tenants of their non tram 
(crable occupancy holding The present suit is totally unconnected wit 
the execution proceedings and it does not fall under Vrticle 1 rA — Ambik 
Charatt v. Ram Pro>ad, 30 C W. V 163, 42 C L J 578, A I. K 192 
Cal 377 

280, Parties — -The suit contemplated by tins Vrticle is a suit insti 
tuted only against the person i« whose favour the order was made There 
fore, where a suit was filed in lime against the party in whose favour tl» 
order was made, the mere fact that other per sous were added as defen 
dants after the period of limitation on the representation of the defendan 
that lie was only a benamidar for those persons, would not make the sui 
liable to be dismissed as barred by limitation — 4 » yyam v Poongavanan. 
18 U L J 464 

Sitmlaily, where the suit was brought m time by the person agalm 
whom an order under sec 335 was made, and at the hearing it was foun 
that he was only a benamidar, and the second plaintiff was brought O 
the record as the real owner after the expiry of the penod of limitation 
it was lield that the suit was not barred, and that the hist plaintiff, thou" 
a benamidar, was entitled to sue as the person against whom the onJ« 
under sec 335 was made — Vcnhatackala V Subramaiua, 8 M.L. T. 377. 
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The words "any person against whom an order has been made ' include 
the decree holder (either in Jus capacity as decree holder for khas possession 
or as purchaser in execution of his own decree) — Bkikhan v Abdulla, 
44 AH 607, 20 A L J 578 68 lad Cas 241 GanpalRa tv Hit saint Begum, 

19 \ L J 53 
Ji2 — To set aside any of 
the following sales — 

(a) sale in execution of a 
decree of a Civil Court , 

(b) sale in pursuance of a 
decree or order of a 
Collector or other 
officer of revenue , 

(c) sale for arrears of Gov 
ernment revenue, or 
for any demand re- 
coverable as such 
arrears 

(d) sale of a patrn taluq 
sold for current arrears 
of rent 

Explanation — In this 
article * patm' includes 
any intermediate te 
nure saleable for cur- 
rent arrears of rent 
281 Application of Article — This Article applies only to those 
cases in which the sale would be binding on the plaintiff if not set aside — 
Vishnu v Ram Chandra 11 Bom 130 (132) Payxdanna v Lakshmmara- 
samma 38 Mad 1076(1081) Parekh v Bat Vakkal, 11 Bom 119(123) 
Article 12 does not therefore apply to void sales Where a sale is 
in its inception void it is not necessary for the plaintiff to have it set 
aside as he is not bound by it — Ram Naram v Bn] Nath, 3.9 Cal 36 at 
p 42 Puma Chandra y Duiabandku 34 Cal 811 (819) T B , Ahmed Var 
Khan v Dtnanalh, 42 C L J 69 A I II 1923 Cal 1 148 , Khtarajmal v 
Diam 32 Cal 296 (315) P C The words set aside * arc inapplicable to 
the case of a sale which is null and void That which is a nullity cannot 
from its very nature be set aside — Shinn Begum v Aghastikhan, 18 All 
141 (143) Arts 12 and 14 refer to orders and proceedings of a public 


One When the sale is confirm- 

year cd, or would otherwise 

have become final and 
conclusive had no such 
suit been brought 
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functionary to which by law is given a particular effect in favour of one 
person or against another subject in the regular course to a further judicial 
proceeding having for its object to quash them or set them aside When 
an order docs not fall within the authority of an official who makes it it is 
legallv a nutlit) and therefore need not be set aside — Si aji v Collector 
11 Bom 420 (432) 

Thus where the Court or ofheer ordering the sale had no jurisdtclto t 
to do so as for instance where the Collector brought to sale any property 
in excess of that which was covered b\ the decree the sale of the excess 
share was null and void and the plaintiff s suit for possession of the excess 
share would not be governed b> this \rticle — Ua ar -f/i v hedar 19 All 
308 Where a property was sold in executioi of a decree in 1882 and 
there was no interest left to be sold to another purchaser but still it was 
sold again in execution and thereupon the first purchaser brought a suit 
for a declaration that the second sale was invalid it was held that there 
was no occasion for setting aside the second sale which did not at all affect 
the right of the first purchaser and that therefore this Article did not apply 
— Mali v harrab tldiit 3 Cal 179 (P C) 

The debtor having died the creditor sued ttie debtor s mother in the 
character of heir whereas the real heir was the debtor s widow In 1878 
the creditor obtained a decree ex parte upon which execution took place and 
the debtor s property was sold kfterwards m 1881 the son adopted 
by the debtor s widow brought a suit to recover the land Held that the 
sale being a nullity there was not necessity to set it aside and the suit 
did not fall under Article 12 — Basuianluppa v Ita 1 u 9 Bom 86 

Under see 49K of the Bengal Tenancy \ct tin. right of an aboriginal 
tenure holder or laiyat in his tenure or holding cannot be sold 111 execution 
of any decree or order the sale of such a tenure is a nullity and an apph 
cation to set aside such a sale is not governed by \rtide 12 — Jogeshwar v 
Jhapal 51 Cal 224 28 C W N 5^6 V 1 R 1) 4 Cal 638 Where a sale 
takes place under the Public Demands Recovery \ct (Bengal) without any 
previous notice to the defaulter the sale is an absolute nullity and a suit 
to set aside the sale and to recover possession of tile property sold is governed 
by \rt 142 and not by this \rtidc or \rt 120 In such a suit the plaintiff 
need not ask that the sale should be set aside he is entitled to recover 
possession upon the footing that the sale has not affected his title — Purna 
v Dusabandhu 34 Cal 811 at p 821 (I B) (practically overruling Hart 
Outran v Chandra Kunar 34 Cal 787) see also Syeun Lai v Wtlmoney 
34 Cal .4: where the suit was held to be governed by Article 95 or 1.0 
and not by \rticle 12 

Tins \rticle has no application wl ere the suit is to set aside a sale on 
the grouud of fraud Such a suit is governed by \rt 95 — Venkatapa 
v bubramanya 9 Mad 457 Ktsten v Roghoo 1 mdun 6 W R „ 
Bhoobun Chunder v Ram bunder 3 Cal 300 Syat 1 Lai v Nil money 
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Cal i\i Bajaji v Pirchand, 13 Bom 221 , Parckh v Ba * Vahkat. 11 
Bom 119., 'ialha v Jodka, 6 VII 406 But sec Raj Chandra v Kxnoo 
Khan, 8 Cal 329 where it has been held that a suit to set aside a sale falls 
under this \rticle even though fraud is alleged 

Where the sale of a property attached takes place subject to a person’s 
claim to the property, he can sue to establish his right to the property 
at an} tune within it 3 ears, this Article not applying to such a case-— 
Rutncswar v Majeda, 7 W R 252 

Where the plaintiff, a puisne mortgagee, did not seek to set aside the 
sale held at the instance of the first mortgagee but only sought to partici 
pate in the sale proceeds on the ground that the first mortgagee was not 
entitled to draw the whole amount, the suit did not fall under this Article— 
Stvafama v Subramanya 9 Mad 37 

This Article docs not apply if the plaintiff was not a party to, and 
therefore not bound by the proceedings in which the sale w as held — Kally 
Mohun v A nandmom, 9 C L R 18 Venkata v Subbatnma, 4 'lad 178, 
Sadagopa v Jamunabhai D Mad 34 The Court has no jurisdiction to sell 
the property of persons who are not parties to the proceedings or properly 
represented on the record As against such persons the decrees and sales 
purporting to be made will be a nullity and may be disregarded without 
any proceeding to set them aside — Khtarajtnal v Daim, 32 Cal 296 (312) 
P C Thus, where property belonging to the plaintiff has been sold in exe 
cution of a decree against a third part}, a suit by the plaintiff for recovery 
of the property is not governed by Vrt iz but by Art 144 — Jwalav Masatl, 
26 All 346 Narastmka v Ramasami, 18 Mad 478 , Natha v Badri, 5 All 
614 Hadar Hussain v Hussain Sahtb. 20 Mad 1 18 F B (overruling Sur 
yawtav Durgi, 7 Mad 258) . Sarfuddin v Hansraj, 15 P R 1912 Where 
the plaintiff had been a minor at the time of the sale, and had not been 
properly represented in the proceedings in which the sale was held, a suit 
by the plaintiff after attaining majority to set aside the sale and to recover 
the property docs not fall under this Article — Vishnu v Rama Chandra, 
II Bom 130 , Daji v Dhtrajram, 1 2 Bom 18, Payxdanna v Lakshmmara - 
sauima, 38 Mad 107O See also Rashidunmssa v Muhammad Ismail, 31 
All 57-= (P C) 

Where a suit was brought to recover money from the defendant who 
was the karnavan of a tarward, but it was not alleged in the plaint that the 
defendant was sued as karnauin or that the debt was a tarwad debt, a sale 
of the larwad property in execution of the decree was not binding on the 
members of the tarwad, and this Article does not apply to a suit brought 
by them to recover the land sold in execution of the decree — Haji v. Alhara 
mail, 7 Mad 51 2 

Voidable sales Vs observed before, this Article will apply to case' in 
which a sale would be binding on a plaintiff if not set aside, 1 e , where the 
sale is merely toidable and not void ab initio Thus, it applies to a suit to 
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set aside a sale when there was a defect in the sale notification— Baijnath 
v Ifoiarjjj 6C L J 163 or where the sale took place within 30 dais 
from the sale proclamation — Tasaddukv Alined 21 Cal 66 (P C) Koktl 
v Edal 31 Cal 3R5 or w here the plaintiff s lands were sold bv the Revenue 
Court for arrears of assessment whereas in fact the lands were exempt from 
payment of assessment — \fahade 1 \ Sadashtt 2 Bom L R 1082 If 
a Court erroneously holds that an application for execution is not barred 
and orders a sale such orler though erroneous an 1 liable to be set aside is 
not a nullity but remains in full force until set aside and a sale held there 
under would be salid till set aside A suit to annul such a sale falls under 
this Article — \f oh anted Hossetn v Purundur 11 Cal '’87 ('•92) Where 
a decree was passed against the judgment debtor and after his death an 
application for execution was made against his estate and against a person 
as heir who was in fact not the heir but the Court erroneously decided that 
he was the heir and the property was sold without notice to the proper 
heirs held that though the execution proceeded against a wrong person 
still since it was made against the estate of the deceased judgment debtor 
and since the Court decided though wrongly that the person proceeded 
against was the real heir the sale was not <y nullity and could not be treated 
as invalid notwithstanding this irregularity though a material one The 
jurisdiction of the Court was not destroyed by this error Therefore the 
sale was merely voidable and a suit to set aside the sale falls under this 
Article — Maiharjun v Nathan 25 Bom 337 (P C) 

If a decree holder having been refused permission by the Court to 
bid for or purchase the property to be sold under his decree nevertheless 
purchases it through a btnamdar its effect is to render the sale voidable 
and not void Consequent] 1 a suit to set aside the sale must be brought 
within one year under this Article — Rat Radha Krishna v Btsheshar 1 
Pat 733 (PC) 3 P L T 529 67 Ind Cas 914 

Where a house not included in the mortgage was sold by mistake in 
execution of a decree on the mortgage the sale is not an absolute nullity 
but voidable only therefore a suit to set aside the sale falls under this 
Article — Nagahhatta v Nagappa 46 Bom 914 24 Bom L R 423 67 Ind 
Cas 857, AIR 1923 Bom 62 

Where notwithstanding the attainment of majority pendente life by 
the minor defendant the suit was continued as if he was still a minor 
and a decree was passed against him and his property was sold in execution 
it was held. that neither the decree nor the sale was a ouLUty aud a suit 
to set aside the sale must be brought by him within a year after the date 
of the sale under this Article— Seshagin v Hanumanlha Ran 39 Mad 
1031 

282 Suit for declaration, possession or other relief — Where the 
real object of the suit is to set aside an exec ltion sale though os tens 
there is a prayer for possession and declaration of title this Article wf 
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apply — Ram Kant v Kalee 22 \V R 84 The one year a limitation pres- 
cribed by tins Article is not confined only to suits brought to set aside a 
sale, but applies also to suits where other relief is sought which can only 
be granted on annulment of the sale — Malharjun v Nathan, 25 Bom 337 
(P C) at page 352 

If a suit is not expressly brought for setting aside a sale, but if it is of 
such a nature that it cannot succeed without the sale being set aside, it 
will be governed by this Article, e g a suit by an auction purchaser for re ' 
fund of the purchase money — Mahomed v Nabro; 1 10 Bom 214(217) A 
suit for possession of property sold in execution of a valid decree is governed 
by this Article because the plaintiff cannot ignore the decree but must get 
it set aside before he can recover possession — Imam Dm v Putan Chand, 

I Lah 27 , Pars kadi v Mohammad Zamulabdm, 5 All 573 

A property was sold by auction in execution of a decree ; but before 
confirmation of sale the judgment-debtor sold the property to another 
(the plaintiff) who paid the decree money and got the sale set aside In 
appeal the sale was confirmed and the auction-purchaser obtained pos 
session Thereafter the plaintiff sued the auction purchaser for possession 
of the property It was held that this Article governed the suit because 
he must first get the sale set aside — Nagina Singh v Pitran, ti 
P R 1906 

Where plaintiff’s land having been sold by the revenue authorities 
for default of payment of assessment due thereon, he instituted a suit for 
possession, held that the sale being in pursuance of an order of a Revenue 
Officer, the plaintiff was bound by that sale unless and until it was reversed 
His suit for possession was governed by this Article, since he coufd not 
get possession without setting aside the sale — Bajaji v Pirchand, 13 
Bom 221 

A decree was obtained upon a mortgage against a Mitakshara father 
(mortgagor), but his sons were not made parties in the suit The mort- 
gaged property was purchased by the mortgagee who obtained possession 
in 1900 In iqn, the mortgagor s sons sued for accounts and for redemp- 
tion It was held that as the suit for redemption was not maintainable 
without first getting a declaration that the sale should be set aside, and the 
(mutation for the latter suit was one year under this article, the present 
suit was barred — Bhola v Lola Kali Prasad. 1 P L J. i$o, following 
Ra>n Taran v Ram ts war, 11 C W N 1078 Where a mortgagee purchases 
the mortgaged property at an execution sale held under a money decree 
of a third person, and the sale is liable to be set aside for some irregulantj, 
a suit for redemption of the mortgage is not maintainable before getting 
the sale cancelled by a suit under this Article — Malkarjun v Nathan, 25 
Bom 337 (P. C) 

Where the plaintiff s interest in a certain land has been sold under 
the Madras Rent Recovery Act, a suit for possession of the same cannot 
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succeed without setting aside the sale and would therefore fall within this 
Article — Ruga nidra v haruppa .o Mad 33 

233 When the sale is confirmed — If the sale is not confirmed 
this Article does not apply — NarasiwAa > Ramatattn 18 Mad 478 
( 479 ) 

Where the Board of Revenue discharged an order of the Commis 
sioner dated January 1S84 which had confirmed a sale by the Collector 
held in 18S but afterwards on the .1st August 1886 reversed its own 
order and revised that 0/ the Commissioner it was held that the confir 
matioii of sale dated only from August 21st 1886 and that a suit to set 
aside the sale brought within one year from that date was not barred — 
Baijnath v Bangui 23 Cal 775 (P C) 

A sale having been effected by order of a Deputy Collector an appeal 
was made to the Collector who set aside the sale The Commissioner, 
however set aside the order of the Collector It was held that the sale 
did not become confirmed or final and conclusive before the date of the 
Commissioner s order — Pran Nath v Troylucko 14 W R 284 

Under this Article time begins to run from the date of the confirmation 
of the sale only in those cases in which such confirmation is required by the 
law under which the sale is held and in other cases from the date on which 
the sale becomes otherwise final and conclusive by the law under which 
it is held Thus a sale held under the Bengal Pattu Taluq Regulation 
(VIII of 1819) does not require confirmation it becomes final and con 
elusive on payment of the full amount of purchase money Thereto: e 
a suit to set aside such a sale must be brou a ht within one year from the 
date of the payment of the purchase money and not from the date of a 
superfluous order of confirmation nor from the date of the issue of a certi- 
ficate of payment — Bhuban v Ginsh 13 C L J 339 10 Ind Cas 87 In 
the Madras Estates Land Act, there is no provision for the confirmation 
of a sale held under that Act consequently the period of limitation is to 
be counted from the date when the sale would otherwise have become 
final and conclusive A sale under the Madras Estates Land Act becomes 
final 30 days after the date of sale, in the absence of any application 
made under sec 131 of that Act to set aside the sale — Kamulammal 
v Chohhahngani 45 M L J 840 A I R 1925 Mad 278 76 Ind 
Cas 840 

284 Effect of limitation — Though the right of a person to set aside 
the sale of a property (which is still in his possession) may be time barred 
under this Article still there is nothing to present him from setting up the 
invalidity of the sale as a defence to a suit brought by the plaintiff to recover 
possession of the property from him— Venkatachaiapalht v Robert Fischer , 
30 Mad 444 1 fahadevv Sadashtv 45 Bom 45 The Calcutta High Court, 
however, holds that such defence is not available — Ramsona v Nabohumar, 
16 C W N 805 
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13 — To alter or set aside One 
a decision or order of 1 year 
Civil Court in any pro 
ceeding other than a 
suit 


The date of the final deci- 
sion or order in the case 
by a Court competent 
to determine it finally 


285 Scope of Article — A suit for recovery of the proceeds of a sale 
m execution alleged to have been drawn out by the defendant by virtue 
of an order of a Civil Court js governed by this Article — Dwarka Nath v 
Roy Dhuvput 17 W It 227 

Where the suit is framed as one for possession but the plaintiff cannot 
get a decree for possession without first having the order set aside the suit 
js rcaJJy a suit to cancel the order and is governed by this A tide — Ktshort 
I alv Kuber 33 All 93 7 A L J 937 7 Ind Cas 503 

If the order is passed by a Court which is not competent to pass it 
it is a nullity and the plaintiff need not bnng a suit under this Article for 
cancelment of the order but may sue for a substantial relief — Rani htshatt 
v Bhawam Das 1 All 333 (F B) 

If a Court passes an order releasing certain properties from attachment 
before judgment a suit by the plaintiff for a declaration that the properties 
are liable to attachment is not governed by this Article because it is not 
necessary for the plaintiff to set aside the order before he can sue for thede 
claration prayed for — Ramanamma v Kaniaraju 41 Mad 23 

Where the order of the Court had already ceased to have any binding 
effect, no suit is necessary to be brought under this Article to set aside 
the order Thus during the course of an execution proceeding the Court 
decided that the attached property belonged to the defendant, and that 
it was attachable in execution of a money decree against the defendant 
and that the plaintiff had no title to the property as the purchase of that 
property by the plaintiff was invalid Then the plaintiff deposited the 
decretal amount in Court and the property was released from attachment 
Thereafter he instituted a suit for a declaration of his title to the property 
based on the ground that the purchase of the property by him was valid 
and not void Held that the suit did not fall under this Article the deci 
Sion of the Court ceased to have any valid and binding effect when the 
attachment was set aside by payment into Court of the decretal amount 
by the plaintiff therefore it is quite unnecessary for him to have that order 
set aside and the suit for a declaration is not barred by this Article— Lai 
Shaha v Kada Mahto 6 P L J 85 (r B) 

A suit to set aside a sale of ancestral property, made by the plaintiff s 
guardians alter taking the sanction of the District Judge, and for recovery 
of plaintiff s share therein, is not a suit to set aside an order of a Civil Court 
under Art 13 (because the sanction of the Judge is not an order), but is 
governed by Art 14, — Sikhcr v Dulpully, 3 CaJ 3O3 
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A suit not to set aside an order but for an injunction restraining the 
defendant from enforcing the order, on the ground of error and illegality 
in the proceedings, is not governed by this Article — Dhuromdhar v Agra 
Bank, 5 Cal $6 

\ certificate of heirship only confers the right of management of the pro- 
perty and does not determine the title to the property , therefore if the 
person to whom such a certificate has been refused seeks to recover the 
property on the basis of bis title, he need not bnng a suit under this Article 
to set aside the order granting the certificate to the defendant, but he may 
sue the holder of the certificate for the possession of the property, and the 
suit will be governed by the rule of limitation respecting the possession of 
property — Bat Kashi v Bat Jamna, 10 Bom 449 If the party who fails to 
get a succession certificate seeks to set aside the order granting the certi 
ficate to the defendant, he must bnng his suit within one year from the date 
of that order But if he does not care to disturb that older, a suit to obtain 
possession of the property of the deceased upon proof of his title need not 
be brought within one year from the date of the order — Katee Prosumo 
v. Koyla.sk Monte, 8 W R 1 26 The same remarks apply also to orders 
passed under Act XlX of 1841. If a party seeks to set aside a summary 
order passed by a Civil Court under Act XIX of 1841, he must bring his 
suit within a year from the date of the Judge s order, but if he prefers to 
leave that order alone, he is not debarred from bringing a suit for pos- 
session upon proof of his title within the penod prescribed for the institution 
of suits for immoveable property nr 12 years — Momeedunnissa v Mahomed 
Ah, 1 W. R 40 , Lokenaratn v Rant Moyna Koer, 7 W R 199 (r B) 

A receiver appointed by the Conrt under the provisions of the Pro- 
vincial Insolvency Act is not a Court , he is merely an officer of the Court , 
consequently this Article does not apply to a suit to set aside the Receiver's 
order — Basodi v Lala Muhammed, 13 N. L R 210 

286. Proceeding other than a suit - — All proceedings in execution 
are proceedings in sud ; this Article is therefore inapplicable to a suit to 
set aside an order passed in such proceedings — Ayyasami v. Sanuya, 8 
Mad. 82 , Sital v. Mohan, 3 O. C 84 , Official Receiver v. Veeraraghavan, 
45 Mad 70 at p 76 (dissenting from Kishon Lai v Kuber Singh, 33 All 
93 where an execution proceeding was held to be a proceeding other than a 
suit) Orders passed in miscellaneous applications in the course of execution 
proceedings are not governed by Article J3 This Article relates to orders 
passed in disputes which did not begin with the filing of plaint in a suit, 
such as disputes initiated by applications under the Guardians and Wards 
Act, the Succession Certificate Act, and so on, such applications and the 
proceedings connected with such applications being not proceedings in suit — 
Shankur v Me)o Mol, 23 AU 313 (P. C ) A suit by the plaintiff to recover 
the sale proceeds paid to the defendant under an order of the Court passed 
under section 295 of the C P Code, i33a (section 73 of the Code of 1908), 
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is governed by this Article because the order for distribution is an order in 
the suit itself and therefore a proceeding a suit — Shankur v Mejomal 
23 All 313 (P C) Vishnu v AcJut 15 Bom 438 (dissenting from Gaun 
v Rant Ratan 13 Cal 159) Stvaratna v Suhramaniya 9 Mad 57 Sohan 
Lai v Baldeo 1895 P R 65 

287 Final decision of a competent Court — Order by a Court com- 
petent to determine it finally means the final decision of a Court which 
has competent jurisdiction to decide the case finally and does not include 
the order of an Appellate Court rejecting an appeal on the ground of want 
of jurisdiction — Oleoumssa v Buldeo 7 W R 151 

14 — To set asule any act One The date of the act or 
or order of an officer of year order 

Government m his offi 
cial capacity, not here 
in otherwise expressly 
provided for 

£88 Void act or order — This Article does not apply to a case where 
the ord r of the officer is null a> d void T 1 is Article refers to acts or 
orders done in the exercise of powers legally exercisable by the execu 
tive in other words the Article applies to those acts or orders which 
require to be set aside It has no application where jurisdiction has 
been usurped and the order is ultra vires An order made without 
jurisdiction is a nullity and need not be set aside to an order of this 
description Article 14 has no application — Peary Lai v Secretary of Slate 
39C L J 454 AIR 1924 Cal 913 83 Ind Cas 446 Sbvaji v Collector 
11 Bom 429 Bhatji v Secretary of Slate 45 Bom 920 Rasulkhan v 
Secretary of State 39 Bom 494 Balva> t v Secretary of State 29 Bom 48° 
Malkaieppa v Secretary of State 36 Bpm 325 Secretary of State v Out a 1 
Mahabub 42 Mad 673 Ananda Ki shore v Datp Thakurain 36 Cal 7 z6 
\faqbul v Hara Govt it da 8 C L J 4,0 Btrbar Narayan V Secretary of 
Stale 14C L J 151 WasifAli Mina v Saradmdu 29 C W N 839 There 
fore where a Collector who can under sec 48 of Bengal Act VI of 18,0 
only settle Chatthidart Chahran lands with I he Zemindar within whose es 
tate the lands he ordered the lands to be settled with the defendant who 
was the Zemindar of adjacent lands and the plaintiff who was the pro 
pnetor of the estate in which the lands lay brought a suit for possession it 
was held that this Article dul not apply as the order was an absolute nullity 
and need not be set aside — Bijoy Ckand v Knslo 1 /oAim 21 Cal 626 
The power of a criminal Court with regard to property dealt with 
under section 524 of the Criminal Procedure Code is limited to making 
arrangements for the custody and protection of the property That 
section docs not empower the Goiernment to confiscate the property 
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Such an order of confiscation being illegal and without jurisdiction, the 
plaintiff's suit for recovery of possession »s not barred by reason of his 
omission to institute a suit under this Article w ithin one > ear of the order 
for the purpose of setting it aside — Secretary of State v Loan Karan, 5 
P L J 321 

Where a person who w as entitled to the possession of a village, in pur- 
suance of an order of the Collector, was put into possession of a wrong 
Milage, by reason of a mistake having been made as to the village mentioned 
m the order, the act done under a mistake of fact was a nullity , and a Suit 
by the plaintiff for possession of the right village was rot gosemed by this 
Article— Maharaja of I'tji anagram v Satrucherla. 30 Mad 280 Where 
land belonging to the plaintiff was entered as Government waste land m the 
Revenue Survey Register by order of the Revenue Commissioner who 
afterwards gase the land to the defendant, purporting to act under sec 37 
Bombay Land Revenue Code, a suit by the plaintiff to recover possession 
was not governed by this Article as the order was ultra vx res (because sec, 
37 does not give power to dispose of lands of private individuals) and the 
plaintiff was not bound to set »t aside — Suraunaitna v Secretary of Slate, 
24 Bom 435 Where a Collector passes an order under section 37 
of the Bombay Land Revenue Code with reference to land which is prxtna 
facte the property of a private individual, and not of the Government, the 
order is a nullity because sec 37 of the Land Revenue Code does not give 
power to deal with the lauds of private individuals The Collector is acting 
ultra ii res and there is no occasion lor this Article to apply — Malkajrppa 
v Secretary of Slate. 36 Bom 3 2 5 

Where the notice required under sec 10 of Bengal Act VII of 1880 
(Public Demands Recovery Act) was not served, and in execution of the 
certificate the judgment debtor’s property was sold, it was held that the 
whole of the proceedings which resulted in the sale was invalid and that 
a suit to set aside such a sale did not come under this Article but was 
governed by Art 120 — Soroda v Kxsto, 1 C W N 5x6 A Collector in a 
partition proceeding under the Bengal Estates Partition Act (VIII of 1876) 
can only adopt one of two courses, if an objection is taken that a certain 
plot of land does not appertain to the estate under partition . he may either 
stnke oS the partition, or proceed with it treating the disputed land as part 
of the estate So, where a Collector merely passed an order excluding 
the disputed lands from the partition, the order of the Collector was ultra 
vires, and therefore a nullity, and a suit brought by the plaintiff for a decla- 
ration of his nght to those lands was not subject to the limitation under 
Art 14 — Atxmuddxn v I than, 33 Cal 693, Where a Collector purporting 
to act under the Bengal Estates Partition Act (V of 1897) passed an order 
refusing to put a party to a partition in possession of the land allotted to 
him, held that the order was one for which there was no provision of the law, 
and consequently Article 14 did not apply to a suit to set aside the order 



260 THE INDIAN LIMITATION ACT. [ART I-} 

and recover the land — IV as if Ah Mtrza v Saradtndtt, 29 C W N 839, 
AIR 1925 Cal 933 

A temporary alienation of a portion of the mam lands by a trustee, 
although it is beyond the power of the trustee, does not amount to a 
violation of the conditions of the grant, and does not justify an order of 
resumption of the grant by the Government Such an order of resumption 
is a nulhty and does not require to be set aside under this Article, and a 
suit by the trustee for a declaration that the resumption is invalid and 
for recovery of possession of the inam properties from the Government 
would be governed by Art 144 — Secretary of State v Gtilain Mahabub, 42 
Mad 673 

Where the order of the Collector, not being referable to any statutorj 
provision or any rule which has the force of law, is ultra vires, the plain- 
tiff need not bring* a suit for Setting aside the Collector s order, but may 
sue for a declaration or other relief, and this Article docs not apply — 
Patdayav Secretary of State 48 Bom 61, 25 Bom L R 1160 

An order by which land belonging to the plaintiffs was given by the 
Collector to others without any warrant of law, is an absolute nulhty. and 
need not be set aside under this Article The plaintiffs can bnng a suit 
for possession of the land — Rajanx Kant v Ram Dulal, 1 7 C W N. 55 

289 Suits under this Article — This Article applies where the order 
is binding on the plaintiff if not set aside Thus, in a partition proceeding 
before the Collector under the Estates Partition Act, the plaintiff contended 
that certain land measured as part of the estate under partition was not 
part of the estate but appertained to his howla The Revenue authonties 
enquired into his contention under sec 1 16 of the Act and decided it against 
him More than a >ear afterwards, the plaintiff brought a suit for a decla- 
ration that the disputed land was part of his howla Held that the Revenue 
authonties had jurisdiction to enquire into his plea, hence the plaintiff was 
bound by their order and the present suit not being brought within one 
year from the date of the order was barred under this Article — ■ Parbatx v 
Raj Mohan, 29 Cal 367 A suit for cancellation or modification of rent 
settled by a Settlement Officer having junsdiction to settle the rent, is 
governed by this Article, although the suit is in the guise ol one lor the 
modification of the certificate of rent granted by the officer— Askniosh v 
Abdul,. 28 Cal 67G. Where the act or older of the Government officer is 
not a nullity, it is binding on the plaintiff unless and until it is set aside, 
and a suit by the plaintiff, even though it is framed as a suit for possession 
or for declaration, would be governed by this Article Thus, a suit for 
a declaration that the plaintiff is entitled to hold the land free of 
the assessment and for recovery of the assessment collected by the 
Government, is governed by this Article, as the plaintiff is not entitled 
to the declaration without getting the Collector's order set aside— 
Subannav Secretary of State, 1915M.W. N. 91 5. Where on an appli- 
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cation b\ the i lain tit! for redemption under the Punjab Redemption 
of Mortgages \ct (II o( 1*113) the Collector passed an order that the 
mortgage had ceased to c\ist and redemption was barred a suit by 
the plaintiff to redeem the mortgage is event uall\ a suit to set aside the 
Collectors order and (alls under \rticlc 14 therefore it is barred if 
brought more than a > ear after the date of the Collector s order — A aura v 
Ram CkanJ 0 Lah .06 6 P L It 383 88 Iud Cas 045 Where 

an auction purchaser at an execution sale held by a Collector which was 
subsequently ordered to be set asile bro ight a suit for a declaration that 
the order setting aside the sale be Related ineffectual and for possession 
of the proj)crt> it was held that the suit vas in efiect one to set aside the 
order though there were not the precise words in tie prayer and that it 
was governed b> \rt 14 — llaghuiiathv Kait 24AII 467 Asuit under sec 
83 of the C P Land Revenue tet for the amendment of settlement entries 
is not a suit for a declaration that the entries are erroneous but a suit for 
nullify mg something which an officer ofGovernraent has done and is govern 
ed by Article 14 and not by Vrticle tzo — Oitkar Lalv Shahgram 5N L J 
190 AIR 1922 Nag ,6 A suit lor possession of land on the ground that it 
was plaintiff s property and that the grant of a lease thereof by the Col 
lector to the defendant for building purposes under section 37 of the Bombay 
Land Revenue Code was not proper is governed by this Article because 
the Collector s order leasing the land to the defendant is binding on the 
plaintiff unless it is set aside — Vagu v Salu 15 Bom 4-4 

On the 6th May 1911 an order was made by the Collector declaring 
that a survey number belonging to the plaintiff be forfeited to Govern 
ment for arrears du*oa the hhata \gainst the order of forfeiture the 
plaintiff preferred an appeal to the Commissioner The appeal being 
dismissed the plaintiff filed a suit on the 14th October 191 j to get the 
order of forfeiture set aside It was contended that the time taken up 
■n appealing to the Commissioner be excluded in reckoning the period 
of limitation Held overruling the contention that the suit was barred 
by limitation as it was not brought wthin one year from the date 
of the Collectors order of forfeiture — Ganesh v Secretary of Slate, 44 
Bom 451 

290 Suits not under this Article — Where the object of a suit is not 
• to have any of the orders of the Revenue officer set aside but the plaintiff 
merely asks for a declaration aud it is not necessary for bun to have any 
oxdcr set aside to cnuYAc Yarn to get icYici ArticYe 14 can have no applica 
tion eg a suit under section 109 of the Bengal Tenancy Act for a 
declaration that an undisputed entry in the Khawati and Kh iliaii 
is erroneous — Agm Bmdk v Mohan Bikrain 30 Cal 0(27) 

The demarcation of land as perambohe does not necessarily interfere 
with the possession of the owner consequently the order under which 
such demarcation is made need not be set aside under this Article, but 
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the plaintiff can sue for possession within 12 years from the date when he 
is actually dispossessed — Krtshnamma v Achayya, 2 Mad 306 

Where the plaintiff was not a parly to the order of the Collector passed 
under sec 116 of the Bengal Estates Partition Act, he will not be affected 
by the order, and is not bound to set it aside by a suit brought under this 
Article , he can sue for possession of the land — Laloo Singh v Purna Chandet, 
24 Cal 149 

Where the Revenue Officer rejected the plaintiff s application for parti- 
tion of a shamilat, a suit for a declaration of his title to a share therein is 
governed by Art 120 As the Revenue officer had no jurisdiction to decide 
the question of title, and as this suit is not one for setting aside his order. 
Art 14 is not applicable to the suit — Kalu Khan v Umda, 47 P. R 1916, 

The Civil Court has no power to set aside an order passed by the Revenue 
Authorities under the Land Registration Act , therefore no suit lies in a 
Civil Court to set aside such order If. however, a suit is brought to have 
such order set aside and for a declaration of the plaintiff s right and title 
to a certain property, held that the prayer to have the order set aside must 
be treated as a surplusage, that the suit is one simply for declaration of the 
plaintiff s title in respect of the property, and that this Article does not apply 
— Luchmon Sahai v Kanchun, 10 Cal 525, 

In a partition proceeding under the Bengal Estates Partition Act a dis- 
pute arose as to whether certain plots of land were included in the property 
to be partitioned, and upon enqniry the Collector passed an order under 
sec 1 1 5 of that Act, directing that the partition proceedings be struck off 
Four years after, the plaintiffs brought a suit for possession of certain 
plots of land on declaration of title thereto Held that the suit was not 
governed by tlus Article, as it was brought not to have the order of the 
Collector set aside but to obtain possession of certain lands The order 
of the Collector staying and striking off the partition proceedings until 
the parties had had the matter in dispute between them decided by a 
Court of competent jurisdiction, could not be regarded as in any way 
standing in the way of the plaintiffs obtaining the relief which they claim 
in the suit, and it was therefore unnecessary for the plaintiffs to have that 
order set aside — Rajchandra v. Faztjuddtn, 32 Cal 716 The plain- 
tiff attempted to take possession of certain lands allotted to him in Batwara 
proceedings (under the Bengal Estates Partition Act, 1897) but he was • 
resisted by the defendant who was in possession of those lands, and this led 
to criminal proceedings in the Magistrate's Court The plaintiff was referred 
to assert lus right in the Civil Court anti he brought a suit for possession 
of those lands. Held that the suit did not fall under this Article, as it was 
not a suit to set aside any order of the Revenue Officer (on the other hand 
it was a suit based on the order of the Revenue Officer allotting certain 
lands to the plaintiff) It was simply an action in ejectment, its main 
purpose being to recover possession of certain lands allotted to the plain- 
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US — Dkahes A war v Gulab Kocr, 7 P L T 483 (PC) 53 I A 176, A 
I R 19.6 P^C 60 

291. Act or. order of Government officer —A Judge exercising Ins 
judicial functions is a Cml Court and not a Go\ eminent Officer acting 
in his official capacitv within the meaning of Art 14 — Gobmdabala v Ganu 
10 Bom L R 749 

Where an objection under section 103A of the Bengal Tenancy Act 
to an entry in the Draft Record of Rights has been rejected by the Revenue 
Officer, such rejection lias no finality and cannot be said to be an older of 
a Government Officer within the meaning of this \rticle — Ram Golam v 
BisAnu. 11 C W hi 48 

So also an order of the Collector under sec 3 ( 3 ) of the Madras Estates 
Land Act is a temporary or provisional order and no finalita is given to it 
The order wall ipso facto be vacated whenever a Civil Court pronounces 
on the rights of the contending parties and need not be set aside within 
one > ear under this Article — Vanmsami v CheUasami 1921 M W N 193 
62 Ind Cas 276 

Certain lands in a village were held on Moll tenure by the defendants, 
and the plaintiffs were the hhols of the village A Survey Settlement Officer 
decided in 1882 that the lands held by the defendants were dhara lands 
of the defendants and in 1889 an entry to that effect was made in the Survey 
Register Meanwhile in 1887 the plaintiffs brought the present suit for a 
declaration that the lands in dispute were their kholi lands Held, that the 
decision of the Survey Settlement Officer in 1882 was not an order because- 
section 2r of the Khoti Settlement Act (Bombay Act I of 1820) does not 
contemplate an ' order * being made by the Survey Officer between the par 
tics Even if the framing of the register be regarded as an act of the 
Survey Officer, that act was not done until 1889, nearly two je%rs after 
the suit The suit is rfot therefore affected by Article 14 of the Limitation 
\ct It falls under Article 120 and is not barred, being brought within six 
years from 1882 — Fa/ti v Sajnak, 18 Bom 244 

292 When time runs — Time runs from the date of the order, and 
not from the date of the final order in appeal confirming the original order — 
Chalurbhitj v Secretary of Slate, 22 Bom L R 146 See also Ganesh v 
Secretary of State, 44 Bom 451, cited ante 

15 —Against Government One When the attachment, 
to set aside any attach- year lease or transfer is 

ment, lease or transfer made 

of immoveable pro- 
perty by the revenue 
authorities for arrears 
of Government revenue. 
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2gzA When a ghatwal becomes a defaulter, the Government can trans- 
fer the tenure to some other person A suit to set aside the transfer in such 
a case is governed by this \rticle — Chittra Nay am v Atstslanl Commis- 
sioner, 14 W K 203 

16 — Against Government One When the payment is 

to recover money paid year. made 

under protest m satis- 
faction of a claim made 
by the revenue autho 
ntics on account of 
arrears of revenue or on 
account of demands 
recoverable as such 
arrears 

293 Application of Article — Where penal assessment was levied 
for unauthorised occupation of Government land, and this amount had 
been paid under coercion, a suit to recover the amount so paid would be 
subject to the one year s rule of limitation under Art 14 or Art 16 — Metro. 
v Secretary of State 13 M L J 269 

Where a person pays water ccss under protest on a demand being made 
by the Government for alleged unauthorised use of water belonging to 
Government and then brings a suit for the recovery of the water ccss ille- 
gally levied by the Government the suit docs not fall under sec 59 of the 
Madras Revenue Recovery Act, because the mere demand of the water- 
cess by the Government does not amount to a proceeding under that Act, 
and the person making the payment cannot be said to be a person 'aggriev- 
ed by a proceeding within the meaning of sec 59 of that Act The suit falls 
under Article 16 of the Limitation Act — Secretary of Stale v Vcnkatratnam. 
46 Mad 488 (at pp 501 502) 45 M L J 12, A I R 1923 Mad 652 (dissen- 
ting from Orr v Secretary of Slate 23 Mad 571) , Secretary of Stale v 
Nagaraja, 44 M L J 645, 74 I nd Cas 281, A I R 19^3 Mad 665, Ram 
la Veil gala Redd* v Secretary of State, 46 Mad 502 (Foot note) 1 5 Ind Cas 
328 , Pachalapall* Pick* Rcddi v Secretary of Slate. 70 Ind Cas 884, 46 
Mad 503 (Foot note) . Rawala Naganmia v Secretary of Stall, 1913 M W 
N 75 18 Ind Cas 699 . Secretary of Slate v Raiigarayakaniina is L W, 
334.59 Ind Cas 98 , Pitchayya v Secretary of Slate, 21 L W 1 55, A I K 
1925 Mad 474 

Actual formal protest is not necessary every time the payment is made 
\n objection to the Collector against payment of Revenue assessment, 
followed by a fruitless appeal to the Commissioner would constitute suffi- 
cient protest , and subsequent payments, though made without any further 
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protest wool I fall within the description of money paid under protest — 
hebui Rant v Got eminent S \\ R 47 (per "?<■/<? 1 here J ) But Maepherson 
J held in this c»\c that the subsequent payments did not amount to pay 
ments made under protest 

Where a person has paid several \cars assessment under protest he 
can only recover the payment for the last of such jears under this Article 
— Bkujaigv Collector of Bclgauit 11 B H C R 1 Kebul Ram v Govern 
men! 5 \V It 47 Secretary of Stale v fin ganoya&aimna 12 L W 334 
59 Ind Cas 98 But he nia\ sue to set aside the order of the Collector 
within six vears under Article i-*o — hebui Rain v Got eminent 5 W R 
47 or he can bring a suit to establish his right to hold the land free of 
assessment within r* >ears from the tune when his nght was first inter 
fered with — . Bkujatg v Collector of Belgam 1 11 B II C It 1 

17 — \gainst Government One The date of determining 
for compensation for year the amount of the com 

land acquired for pub pensatton 

lie purposes 

294 Art 1- has no application where the amount of compensation 
has not been determined Where the Collector refuses to awarl any com 
pensation for the land acquired on the ground that the plaintiff is not 
entitled to anv compensation a suit to recover coin pensation would be 
governed bv Art 10 and not bv this Article — Rat icsttur Singh v Secretary 
of State 34 Cal 4 o 

This Article is confined to a suit a„ainst Government it does not apply 
to a suit by a person who is entitled to co npensati in awarded by Govern 
ment against a person who has wrongfully received it — Wund i-al v Mir 
Aba 5 Cal 597 Article 62 vould govern such a suit 

The old Land Acquisition Act \ of 1870 did not provide for or con 
template an award for compensation being enforced against the Collector 
by execution proceedings and there was no general law which enabled 
a Civil Court to enforce the award by means of execution proceedings 
The ordinary mode of enforcing an award was by a suit against the Collcc 
tor and such suit was governed by Article 17 of the Limitation Act — Nit 
kanth v Collector of fha 1 a 22 Bom 80 (r B ) at p J807 

18 —Like suit for com One year The date of the refusal to 

pensation when the complete 

acquisition is not com “ 
pletcd 

29S Art 18 applies to suits for compensation for damages suffered 
by the owner by reason of the Government s withdrawing from acquisit 
(See section 48 of the Land Acquisition Act I of 1894) 
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29 zA \\ hen a gkalwal becomes a defaulter, the Government can trans- 
fer the tenure to some other person A suit to set aside the transfer in such 
a case is governed by this Article — Chittra Narcun v Atustant Commis- 
sioner, 14 W. K 203 


iG. — Against Government One 

to recover money paid year, 

under protest in satis- 
faction of a claim made 
by the revenue-autho- 
rities on account of 
arrears of revenue or on 
account of demands 
recoverable as such 
arrears. 


When the payment is 
made. 


293. Application of Article — Where penal assessment was levied 
for unauthorised occupation of Government land, and Uus amount had 
been paid under coercion, 3 suit to recover the amount so paid would be 
subject to the one year's rule of limitation under Art 14 or Art 16 —Mecra 
v Secretary of State, IjM L J 269 

Where a person pays water cess under protest on a demand being made 
by the Government for alleged unauthorised use of water belonging to 
Government, and then bangs a suit for the recovery of the water ccss ille- 
gally levied by the Government, the suit docs not fall under sec 59 of “*e 
Madras Revenue Recovery Act, because the mere demand of the water* 
ccss by the Government dots not amount to a proceeding under that Act, 
and the person making the payment cannot be said to be a person 'aggriev- 
ed by a proceeding" within the meaning of see 59 of that Act The suit falls 
under Article 16 of the Limitation Act — Secretary of Stale V Vcnhalratnam, 
46 Mad 488 (at pp 501, 502) 45 M L J 12, A I K 1923 Mad 652 (dissen- 
ting from Orr v Secretary of Slate, 23 Mad 571) l Secretary of Stale v. 
Nagaraja. 44 M L J 645, 74 Ind Cas z8l, A I R 1923 Mad 665; Ravi*- 
la Vettgala litddt v Secretary of State, 46 Mad 502 (Foot note), 15 Ind Cas 
328 . Puchalapalls Picks Redds v Secretary of State, 70 Ind. Cas 884, 46 
Mad 503 (Toot note) , Rawola S a gamma v Secretary of Slat l, 1913 M W. 
N. 75. 18 Ind. Cas G99 ; Secretary of Stale v. Raiigarayakamina, 12 L W. 
334. 59 Ind Cas 98 ; Pitckayya v Secretary of Stale, 21 L W. 15 5, A. I R 
1925 Mad 474 

Actual formal protest is not necessary every time the pajment is made. 
An objection to the Collector against payment’ of Revenue assessment, 
followed by a fruitless appeal to the Commissioner would constitute suffi- 
cient protest ; and subsequent payments, though made without any further 
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protest, u-oul ! fall within the description of money paid under protest — 
hebul Kam v Cinrrniiuul R 47 (per Setou Kerr ] ) But Macpherson 

J hcIJ in this cite that the subsequent pavmcnts did not amount to pay 
ments made under protest 

Where a person has paid se\cral scars assessment under protest he 
can onl\ recover the payment for the last of such jears under this Article 
— Bkujai g v Cblltctof of Belgattn 11 B H C It 1 hebulRamv Govern 
men! 5 \\ R 47 Seerelary 0} Stale v Tin ganuyakaini >a 12 L \V 334 
59 Tnd Cas 98 But he mas sue to set aside the order of the Collector 
within sir years under Article 120 — hebul Ram v Gmernment 5 W It 
47 or he can bring a suit to establish his right to hold the land free of 
assessment within 12 scars from the time when bis right was first inter 
fensd with — Bkttfang v Collector of Belgam 1 11 B H C R 1 

17 — \ gainst Government One The date of determining 
for compensation for year the amount of the corn- 

land acquired for pub pensation 

be purposes 

294 Art has no application where tb* amount of compensation 
has not been determined \\ here the Collector refuses to award any com 
peusation for the land acquired on the ground that the plaintiff 13 not 
entitled to any compensation a suit to recover compensation would be 
governed bv Aft r o and not by this Article— Ra its oar Smgh v Secretary 
of Stale 34 Cal 4 o 

This Article is confined to a suit against Government it does not apply 
to a suit by a person who is entitted to co npensation awarde I by Govern 
ment against a person who has wrongfully received it — Nu id tal V Mir 
Abu 5 Cal 597 \rticlc 6. would govern such a suit 

The old Land Acquisition \ct \ of 1S70 di 1 not provide for or con 
template an award fur compensation being enforced against the Collector 
by execution proceedings and there was no general law which enabled 
a Civil Court to enforce the award by means of execution proceedings 
The ordinary mode of enforcing an award was by a suit against the Collec 
tor and such suit was governed by Article 17 of the Limitation Act — Nil 
hanlh v Collector of Tha ta 22 Bom 80 (r B ) at p Jo 7 

18— Tike suit for com One year The date of the refusal to 
pcnsation when the complete 

acquisition is not com • 
pleted 

295 Art 18 applies to suits for compensation for damages suffered 
by the owner by reason of the Government s withdrawing from acquisition 
(See section 48 of the Land Acquisition Act I of 1891) 
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But where the acquisition has been completed and tho Collector 
refuses to award any compensation, a suit to recover compensation is 
governed by Art 120 — Rameswar v Secretary of State, 34 Cal 470 The 
plaintiff s land was taken by the Government fot railway purposes and 
the Collector took possession of it before an award was made He how 
ever refused to pass an award in as much as he held that the land was Go 
vernment land and that in consequence no compensation was payable 
to the plaintiffs The plaintiffs brought a suit for declaration of title, and 
for possession or in the alternative for damages for the wrongful refusal 
of the Collector to make an award stating the amount of compensation 
payable to them Held that as the land had already vested in the Govern' 
ment the plaintiffs were not entitled to recover possession or to a declaration 
of title but that they were entitled to claim damages for breach of statutory 
duty on the Collector s part (m refusal to make an award), the treasure 
of damages being such compensation as would have been recovered by the 
plaintiffs if the Collector had made an award and the suit was governed 
by Article 120 Article 18 which applies to a suit for compensation when 
the acquisition is completed could not apply as in this case the acquisition 
had been completed in this sense that the property had absolutely vested 
in the Government — Mantkaravadt v Secretary of Stale 27 Mad 535 

19 — For compensation for One year When the imprisonment 
false imprisonment ends 

296 Imprisonment —Imprisonment amounts to total restraint of 
liberty for some period however short. A partial restraint as the preven- 
tion from going in one direction or in all directions but one. will not con- 
stitute an*impnsonment — Bird v Jones, (1845) 7 Q B 742 Nothing 
short of actual detention and complete Joss of freedom will support an 
action for false imprisonment \ person who is released on bad can 
no longer be regarded as under imprisonment so long as he is on bail . 
his imprisonment ends there, and the period of limitation for an action 
for false imprisonment begins to run from the date on which he was cn 
larged on bail — - Mahaminad Yusufuddm v Secretary of State, 30 Cal 87 1 

(P C) 

In a case of false imprisonment, the question arises who is liable for 
the imprisonment ?— the party who takes out the warrant or the Court 
which issued the warrant ? The principle is that when a Couit acts within 
jts jurisdiction but crroneouslj, then the party who takes out the w'arrant 
is not liable , but when the Court has no jurisdiction to issue the warrant, the 
whole proceeding is coran » non judice, and the party is liable In this case, 
two officers of the Court by mistake in.pite of the decree having been 
already completely satisfied issued a certificate of nonpayment of the 
judgment-debt and a writ of arrest of the judgment-debtor The Court 
had jurisdiction over the matter, and therefore the liability fell upon the 
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two officers (anil therefore upon the Court), because the proceedings which 
coded in the wrongful arrest arose from some fault on their part — Fisher 
v p tat it, 9 Bom 1 

V suit for damages for false imprisonment or malicious prosecution, 
even though it is brought against several joint tort feasors is governed 
bj the one > ear’s role under Article 10 or 23 The fact that there are 
several tort feasors and that there was a conspiracy between them does 
not constitute a distinct cause of action b> itself, so as to take the case 
Out of this Article A tort when committed by several individuals is not 
different from the same tort committed bv a single individual A mali- 
cious prosecution is a malicious prosecution, whether it is brought about 
by one person or by more The combination in such cases may be an. 
clement of aggravation in the assessment of damages but does not make 
U a different tort The Legislature has made a general provision that suits 
for damages for false imprisonment or malicious prosecution must be 
brought within a certain period, and do distinction is made in respect of the 
number of person* by whom the wrong may have been perpetrated — 
H'eMo* v Peary Mohan Das, 40 Cal 898 (at pp 949. 95*. 95*) 

Limitation runs from the time when the imprisonment ends, and not 
from the da.lt of unpruonintnl, as erroneously remarked by Scott J m 
Hshtr v Pcarse, 9 Bom 1 (at p 9) 

20 — By executors, ad- One year The date of the death of 

mmistrators or repre- the person Wronged 

sentatives under the 

Legal Represen tatw cs' 

Suits Act, XII of 1855 

21 — By executors, ad- One 3 ear The date of the death of 

mmistrators or repre- the person killed, 

bentatives under the 

Indian fatal Accidents 

Act. XI II of 1855 

297 The word 'representative* in this Irtidc and in Act XIII of 1855 
does not mean only executors or administrators but includes all or any of 
the persons {t g widow, children) for whose benefit a suit may be brought 
under that Act, and it makes no difference whether the deceased was a 
Luropean or a Eurasian — John ion v Madras Railway Company, 28 Jfad 
479 (481) 

22. — For compensation for One year When the injury is com- 
any other inj ury to the mi Ued 

person 



268 


the Indian limitation act. 


[Art. 23, 


298 A suit for damages or compensation for injurj caused to a per- 
son’s reputation and for mental pain arising out of an assault is governed 
by \rt 22 and not by Article 36, because the cause of acbon is the injury 
to the person caused by tile assault, and the insult ansing from assault 
docs not constitute a separate cause of auction Assault itself 15 the cause 
of action though damages may be awarded for the resulting insult — Arhal 
v Baldco. 5 Ind Cas 124 (125' 

A suit for damages for personal injury caused by throwing sulphuric 
acid on the face is governed by this Article and not by Article 36, because 
the case is specially provided for by Article 22 Time begins to run from 
the date of the injurious act done, and the continuance of the effect up 
to a later time docs not make the wrong a continuing wrong giving rise to 
a continuous cause of action under see 23 , sec 24 also w ould not extend 
the period, because the cause of action arose as soon as the sulphuric add 
was thrown, irrespective of any subsequent specific injury — Abdulla v 
Abdulla, 25 Bom L R 1333 AIR 1924 Bom 290 
23 — For compensation for One year When the plaintiff is ac- 
a malicious prosecu- quitted or the prosecu- 
tion tion is otherwise termi- 

nated. 

See Weston v Peary Mohan, 40 Cal 898 cited under Art 19 
299 Pros-cutian — A statement made to the Folice against the 
plaintiff, which is afterwards found to be false, in consequence of which 
no action is taken by the Magistrate, is not a ground for an action for 
malicious prosecution but may constitute libel or slander — Ishri v Muha 
tnmad, 24 All 368 

When proceedings are taken against a person under the Bengal Dis 
orderly Houses Act, it cannot be said that he has been prosecuted , there- 
fore a suit for damages in respect of the proceedings is not one for malicious 
prosecution under this Article The suit falls under Article 24 — Dhtraj- 
bala v Gopalchandra, 18 C L J 352 

300. Starting point of limitation —In a suit for damages for malicious 
prosecution, time begins to run from the date of the acquittal, and not 
from the dismissal of a revision petition by the High Court against the ac- 
quittal - — Narayya v Seshayya, 23 Mad 24 Similarlj , where the plaintiff 
was discharged, his cause of action for a suit for damages for malicious pro 
sccutioA would arise immediately on his being discharged (since the dis- 
charge of an accused person is the termination of the prosecution) and 
would not bo suspended because further proceedings might be taken by way 
of revision petition to the High Court cither by the Government or by 
the complainant in order to get the order of discharge set aside — Pur shot- 
lain v Rmj 1, 47 Bom .8, 24 Bom L K 307, AIR 1922 Bom 209 It 
should be noted that in these two cases (23 Mad 34 and 47 Bom .8) the 
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criminal proceedings were not revised as a result of the revision petition 
but on the other hand the revision petition was dismissed so that the 
•Vi agistrate s order of discharge or acquittal might be said to have termi 
nated the proceedings and limitation therefore ran from the date of that 
order But where the Magistrate passed an order of discharge and the 
com plain taut mo\cd the District Magistrate in revision \\ ho directed further 
irLjuirj but on further application the High Court set aside the District 
Magistrate s order and altered the order of the first Court into an order 
of acquittal whereupon the accused brought a suit for damages for mah 
aous prosecution held that time ran from the date of the order of the High 
Court and not from the date of the first Court s order because owing to the 
proceedings resulting in an order for further inquirj the prosecution was 
reined and did not terminate until the passing of the order of the High 
Court — -Tanguturt Sniamulu v Viresahngai 1 57 Ind Cas 635 (at p 636) 
And so it has been observed m the Bombay case cited above No doubt 
if a rcvisional application is successful and the cnminal proceedings are 
directed to be continued then there is no longer any cause of action because 
the plaintiff is no longer a discharged person and he has to wait until tha 
prosecution terminates in his favour before his cause of action arises again — 
Purushotlam v Ravji 47 Bom 28 (at p 30) 

If the plaintiff (accused) is convicted by the Magistrate but is acquitted 
on appeal limitation will run from the date of acquittal on appeal — Hun 
Mohan v Haimuddin 20 Cal 41 

Limitation runs from the date of actual acquittal or discharge by the 
Magistrate as it appears from the records of the case and not from any 
earlier date on which the Court expressed an opinion that there was no 
case to put the accused on tnal and that be should be discharged — Sh ippu 
v Stvarama 1912 M W N 951 

Where an accused is discharged in the middle of the case before the 
prosecution at a whole terminates without any formal order of acquittal 
or discharge the date of the judgment afterwards pronounced and not 
the date of tl e discharge would be the starting point of limitation — 
Venkatra nana v Swami Hath 17 M L J 60 

Where the prosecution is dropped when in the hands of the Police the 
case never coming before a Magistrate the starting point of limitation 
would be the date on which the prosecution is dropped The ruling in 
Bhyrub Chunder v Mohendra 13 W R 1 18 (decided under the Act Of *871) 
in which it was held that limitation ran from the date on which information 
was first laid before the Police against the plaintiff is no longer good law 
by reason of the addition of the words or the prosecution is otherwise ter 
mi nated in the Acts of 1877 and 1908 

24 — Tor compensation for One When the libel is published 

libel year. 
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298 \ suit for damages or compensation for injury caused to a per- 
son’s reputation and for mental pain arising out of an assault is governed 
by Art 22 and not by Article 36, because the cause of action is the injury 
to the person caused by the assault, and the insult arising from assault 
docs not constitute a separate cause of auction Assault itself is the cause 
of action though damages may be awarded for the resulting insult — Arhat 
v Baldeo, 5 Ind Cas 124 (125' 

A suit for damages for personal injury caused by throwing sulphuric 
acid on the face is governed by this Article and not by Article 36, because 
the ease is specially provided for by Article 22 Time begins to run from 
the dale of the injurious act done, and the continuance of the effect up 
to a later time docs not make the wrong a continuing wrong giving nso to 
a continuous cause of action under sec 23 , sec 24 also would not extend 
the period because the cause of action arose as soon as the sulphuric acid 
was thrown, irrespective of any subsequent specific injury — Abdulla v 
Abdulla, 25 Bom L R 1333 AIR 1924 Bom 290 
23 —For compensation for One year When the plaintiff is ac- 
a malicious prosecu- quitted or the prosecu- 
tion tion is otherwise termi- 

nated. 

See Weslotl v Peary Mohan, 40 Cal 898 cited under Art 19 

299 Pros-cuton — A statement made to the 1 olice against the 
plaintiff, which is afterwards found to be false, in consequence of which 
no action is taken by the Magistrate, is not a ground for an action for 
malicious prosecution but may constitute libel or slander — Ishn v Muha 
nvnad, 24 All 368 

When proceedings arc taken against a person under the Bengal Dis- 
orderly I louses Act, it cannot be said that he has been prosecuted , there- 
fore a suit for damages in respect of the proceedings is not one for malicious 
prosecution under this Article The suit falls under Article 24 — Dhtraj 
bala v Gopalchandta, 18 C L J 352 

300. Starting point of limitation — In a suit for damages for malicious 
prosecution, time begins to run from the date of the acquittal, and not 
from the dismissal of a revision petition by the High Court against the ac- 
quittal — Sarayya v Stskayya, 23 Mad 24 Similarly, where the plaintiff 
was discharged, his cause of action for a suit for damages for malicious pro 
sccution would arise immediately on his being discharged (since the dis- 
charge of an accused person is the termination of the prosecution) and 
would not be suspended because further proceedings might be taken byway 
of revision petition to the High Court either by the Government or by 
the complainant in order to get the order of discharge set aside— Purshol 
tarn v Itaijt. 47 Bom -8, 24 Bora L R 507, A I R 1922 Bom 209 It 
should be noted that m these two cases (23 Mad 24 and 47 Bom 28) the 
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criminal proceedings were not revived as a result of the revision petition 
but on the other hand the revision petition was dismissed so that the 
">I agistralc s order of discharge or acquittal might be said to have temi 
nated the proceedings and limitation therefore ran from the date of that 
order But where the Magistrate passed an order of discharge and the 
complaintant moved the District Magistrate in revision who directed further 
inquiry but on further application the High Court set aside the District 
Magistrate s order and altered the order of the first Court into an order 
of acquittal whereupon the accused brought a suit for damages for mail 
aous prosecution held that time ran from the date of the order of the High 
Court and not from the date of the first Court s order because owing to the 
proceedings resulting in an order for further inquiry the prosecution mas 
reined and did not terminate until the passing of the order of the High 
Court — Taiguturt Snrantulu v I'lresalmgam 57 Ind Cas 635 (at p 636) 
And so it has been observed in the Bombay case cited above No doubt 
if a revisional application is successful and the criminal proceedings are 
directed to be continued then there is no longer any cause of action because 
the plaintiff is no longer a discharged person and he has to wait until tha 
prosecution terminates in his favour before lus cause of action arises again — 
Purushottam v Ravjt 47 Bom 28 (at p 30) 

If the plaintiff (accused) is convicted by the Magistrate but is acquitted 
on appeal limitation will run from the date of acguittal on appeal — Hun 
Mohan v Naimuddm ->o Cal 41 

Limitation runs from the date of actual acquittal or discharge by the 
Magistrate as it appears from the records of the case and not from any 
earlier date on which the Court expressed an opinion that there was no 
Case to put the accused on trial and that he should be discharged — Shuppu 
v Sivarama 1912 M W N 951 

Where an accused is discharged in the middle of the case before the 
prosecution as a whole terminates without any formal order of acquittal 
or discharge the date of the judgment afterwards pronounced and not 

the date of the discharge would be the starting point of limitation 

Venkalramana V Swami Natk 17 M L ] 60 

Where the prosecution is dropped when m the hands of the Police the 
case never coming before a Magistrate the starting point of limitation 
would be the date on which the prosecution is dropped The ruling hi 
Bhyrub Ckunder v Mohendra *3 W R ti8 (decided under the Act of t8yjj 
in which it was held that limitation ran from the date on which information 
was first laid before the Police against the plaintiff is no longer good law 
by reason of the addition of the words or the prosecution is otkermse ter 
mtnaled in the Acts of 1877 and 1908 


24 —For compensation for One 

libel year. 


When the libel is published 
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See 24 All. 368 and 18 C L. J. 352 cited under Article 23. 

30X. Limitation runs from the date when the libel is published. But it 
is not necessary that all or the first of the publications should have bee» 
within a year . it is sufficient if any one publication is proved to have been 
within one year — Duke of Brunswick v Harmer, 14 Q B 185 

25. — For compensation for One When the words are 
slander. year. spoken, or, if the words 

are not actionable in 
themselves, when the 
special damage com- 
plained of results. 

302, Special damage — When words defamatory in themselves and 
not mere verbal abuse, were uttered, an action will he for damages, though 
no special damage is proved to have been suffered by the plaintiff — Suhhan 
v Biped, 34 Cal 48 , Shoobkagee v Bokhan, 4 C L J 390 ; Jogeswar v. 
Dinaram, 3 C L ] 140 , Ibm v Haidar, 12 Cal log (the head note of this 
case is mis-leading , read the body of the judgment ), Troilokya v. Chundra, 
12 Cal 424 per Ghosb J in Gins v Jatadhari, 26 Cal 633 

The English law of slander, which draws a distinction between words 
actionable per se and words requiring proof of actual or special damage, 
is not applicable to this country . the law of British India recognises per- 
sonal insult conveyed by abusive language as actionable per se without 
proof of special damage — Dawan v Mahip, 10 All 425. (Contra — Omsk 
v. Jaladhatt, 26 Cal 653) 

But within the local limits of the town of Calcutta, the English law 
would apply, and slanderous words alone without proof of special damage 
are not actionable — Dhoont v Natobar, 28 Cal 452. 

Where A used words which imputed unchastity to the wife of B, the 
words were defamatory not only of the wife of B, but also of B himself 
and B was therefore entitled to sue on his own account — Suhhan v Biped, 
34 Cal 48 

26 — For compensation for Cne When the Joss occurs. , 
loss of service occa- year 
sioncd by the seduction 
of the plaintiff's ser- 
vant or daughter. 

303. If the daughter had been married' but deserted by her husband, 
and was under her father’s protection and performing household duties 
for him, he had by law and custom a nght to the service of the daughter, 
and a suit by him was maintainable for the loss of lus daughters service 
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through seduction — Ram Ball v Tula Ram 4 All 07 (fit* Stuart C J ) 
But Oldfield J held in this case that such a suit was not maintainable 
b> 4 Hln in father 

2 j For compensation for One The date of the breach 

inducing a person to jear 
break a contract with 
the plaintiff 

The plaintiff and defendant were nval transport contractors to the 
Bntish Government m connection with Certain military operations the 
defendant improperly enticed the jamadars of the plaintiff into breaking 
their contracts by putting the camete which they had contracted to supply 
to the plaintiff at the disposition of the defendant Held that a suit for 
compensation against the defendant was governed by this Article — Haieh 
v Skaik Panda 96 Ind Cas. 887 (P Cj, A I R 1926 P C 88 

28 — For compensation for One The date of the distress 

an illegal, irregular or yeir 

excessive distress 

314 For a full discussion as to the meaning of the word compensa 
tion see Note 3 5 under the next Article It has been held in a Bombay 
case that where the suit was to recover the amount that was illegally 
levied in excess the suit was not governed by this Article but by Art 62 

Ladjt v Musabi 10 Bom 665 No reason has been assigned for the 

inapplicability of this Article but probably the learned Judge interpreted 
the word ‘compensation’ In its narrower sense (» 1 in the sense of 
damigts 

A suit against a Municipal Board for compensation for illegal or exces 
sive distress is governed by the specific provisions of this Article and not 
by Article 2 {which is more general)— Mumctpol Board v Goodall, i 6 
AH 482 

A suit against a landlord for compensation for illegal distraint of crops 
is governed by Art 28 or 29 — Jagatnban v Sarat 7 C W N 728 

Where an illegal distraint was made by a landlord under Madras Rent 
Recovery Act VIII of 1865 a suit for compensation brought within one jear 
of the distraint was in time — Yamuna Bat v Solayya 24 Mad 339 

29 —Tor compensation for One The date of the seizure 
wrongful seizure of year 

moveable property un- 
der legal process * 
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305 Compensation — In Murugesa v Jaitarant, 23 Mad 621 {626} 
it has been held that the word compensation must be interpreted in its 
wider sense, so as to include a claim to recover the value oi the goods 
seized, as well as a claim by way of damages independent of the value of 
the goods and is not restricted to the latter class of claim alone See 
also Yellammal v Ayyappa 38 Mad 972 (at p 984 per Sadasiva Aiyar J J 
and Narasunha v Gangaraju 31 Mad 431 (433) where the same opinion 
was expressed Similarly in Jagjivan v Gulam Jtlan*, 3 Bom 17, it was 
held that a suit simply to recover the money wrongfully taken under 
a decree was a suit for compensation under this Article , and so in Venkata- 
c helium v Nagappa, 23 M L J 519 this Article was held to be applicable 
to a suit for refund of sale proceeds realized by sale of plaintiff s property 
by wrongful attachment 

But the Calcutta and Allahabad High Courts are of opinion that the 
word com pens at. on presupposes that the plaintiff must have been dam 
nified, and the suit must be by way of damages a suit by the p'aintiff merely 
to recover the money wrongfully attached and taken away by the defendant 
In execution oi the latteT s decree against a third party is not a suit Car 
compensation under this Article but is governed by Article 62 — Lakshmt 
Pnya v Ramakanla 30 Cal 440 (dissenting from 8 Bom 17) , Niadar 
Singh v Ganga Dei 38 All 67G (dissenting from 8 Bom 17) See also 
Rajputana Malwa Railway Stores v Ajmere Municipal Board, 32 A 1 I 49 b 
and Municipal Board v Deo&titandaii 3 G All 555 (cited under Article 2) 
and Yellammal v Ayy appa 38 Mad 972 (per Sundara Aiyer J at p 97 6 ) 
where the word has been applied only to a claim for damages 

306 Wrongful seizure of moveable property — Where a warrant 
of attachment was executed by affixing the Court seal to the outer door 
of the warehouse where the goods were stored, without breaking open 
the door and taking physical possession of the goods inside, this was held 
to be in effect an actual seizure, and a suit for damages for such seizure 
fell under Art 29 — Multan Chand v Bank of Madras, 27 Mad J46 

The word seizure’ means the taking of something out of the possession 
ol its owner Where the moveable property (money) was in the custody 
of the Court and the Court distributed it among the judgment creditors 
of the owner, there was no 'seizure’ within the meaning of this Article— 
Ram \arain v Brtj Banke, 39 AU 322(329). *5 A L J 295 39 Ind Cas 
532, Rupabai v Audimutam, 11 Mad 343. Rajaram v Mule hand, jN L 
J 140, AIR 1924 Nag 248 

An attachment of a debt is not a seizure Seizure involves something 
in the nature of a transfer of possession The attachment of a debt i* 
made by a written orjler prohibiting the creditor from receiving the debt 
and the debtor from making payment thereof, until the further order of 
the Court (sec O 11 rite 46 C 1 * Code) No transfer of possession is 
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contemplated M the prohibiting order — Yellammal v / 4 vi appa 38 Mai 
073 W 7 ) 

The wor i seizure means takin? hn>ltle possession and not taking pos 
session of what another rohintanlv i.iies Therefore where a debt 19 
attached and the debtor makes a \ohmtan pavment of the debt into 
Court such payment does not constitute a seizure Hence if the amount 
of debt is paid b\ the Court to the decreeholder a suit bv the claimant 
of the debt against the decreeholler is governed bi either Art 62 or 120 
— Yellammal v 4 vy appa 38 Mail 072 <073 087) 26 M l- ] 166 22 
Tnd Cas 80 Tn this case it has been further held fat page 974) that a 
debt not being a moveable propertv the attachment of a debt is not a 
seizure of moveable propert\ under this Vrticle 

Where the defendants had brought a suit against the plaintiffs for sums 
due to them on account of mantime necessaries supplied" to the plaintiffs' 
ship and obtained an warrant of arrest of the ship but the suit was after 
wards dismissed for want of jurisdiction held that the arrest of the ship 
was a seizure under legal process The fact that the suit was dismissed 
for want of jurisdiction did not render the order (or arrest a nullity The 
seizure was therefore under a legal process — Madras Steam Navigation 
Co Lid v Slialtmar Works t Id 42 Cal 85 (108) 

A suit b\ the holder of a h\ pothecation-decree based on a bond hypo 
thecating certain timber against a simple money decree holder for com* 
pensation for wrongful attachment and sale of the timber in execution 
of the latter s decree is governed h\ this Article — Bnidraban v Gajadhar, 

lOC 340 

A suit for damages for detention of the plaintiff s cattle which were 
seized in execution of the defendant s decree against a third party falls 
under this Article — Ram Sing v Tihottro ’4 W K 298 Ttjoo Patel v, 
Mahotnedalt 7 C P L R 77 

Art 29 is not limited in its application to cases in which the seizure 
is intrinsically wrongful as for instance where it is made without juris- 
diction it applies also to cases where the foundation of the claim is that 
the defendant procured the seizure of the plaintiff s property under a per- 
fectly legal process but by misrepresentations to Court — Sokkolmgam v 
Knshnaswam 38 JI L J 324 5a Ind Cas 786 1920 M W N *92 

Where a seizure is under a wnt of Court it is pnma facie not wrongful 
and unless it is shown that the Court issuing the wnt had no 1 unsdictioa 
over the subject matter or that the wnt was against a person not a party 
to the decree a suit for compensation for the seizure would not fall within 
Art 29 A mere improper attachment is not wrongful attachment— 
Atjan Biswas v Abdul 35 C L J 480. 64 Ind Cas 513 The attachment 
by the decreeholder of the properties of his judgment debtor is not wrongful 
b> reason of the fact that the vendor of those properties has got a lien on 
them for h\s unpaid purchase money The judgment-crediton, are no 
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under any obligation to enquire at the tune of attachment whether the 
purchase money due to the vendor has or has not been paid The seizure 
is perfectly lawful — Ram Naratn v Bnj Banhe 39 All 322 (328) 

The attachment of the debtors property by the creditor before judg- 
ment is a lawful seizure if a decree is afterwards passed in favour of the 
creditor The seizure is not wrongful by reason of the fact that it has 
been effected before the decree Since the suit is subsequently decreed, the 
attachment to all intents and purposes must be deemed to have been 
effected m execution of the decree — Rain Naratn v Brt) Banke, 39 All 
$22 (at p 3’S) Manga v Changa Mai 22 A L J 977, AIR 19*3 All 
t3r If the suit in which the attachment before judgment takes place 
is decreed by the Court of first instance but is dismissed on appeal, the 
attachment was none the less a lawful seizure and not a wrongful one , the 
order of attachment might have been passed on insufficient grounds but it 
was not mtnnsicall) wrongful that is there was no wrongful attachment 
on the day on which the attachment was made In such a case. Article 
36 or 49 applied Even if owing to the subsequent dismissal of the suit 
on appeal the attachment is held to be wrongful still it may be treated as a 
continuing wrong under section 23 and the suit for compensation would be 
within time — Manga v Changa Mai 22 A L J 977, 81 Ind Cas 1038, 
A I. R IQ’s All 131 But if the attachment before j udgment is unlawful 
(e g if the suit m which the attachment was made was brought by a person 
having a fictitious title or by a person having no title, or if the property 
attached did not belong to the defendant) a Suit for compensation for such 
wrongful attachment falls under this Article It would not fall under 
Article 36 49 62 or 120, because Article 29 is more specific than those 
articles — Rant Naratn v Utnrao Stngh, 29 All 615, Narastmha v. 
Gangaraju 31 Mad 431 In hlanavtkraman v Avtstlan, 19 Mad 80 such a 
suit was held to be governed by article 36 or 49 and not by Article 29 , but 
no reason has been stated lor the non applicability of this Article, except 
that the wrongful attachment does not amount to 'wrongful seizure * 

307 Distraint of crops — The decisions are hopelessly irreconci- 
lable on the question as to which Article would apply to a suit for damages 
for illegal distraint of standing crops In some cases it has been held 
that the suit would be governed by Art 36 standing crops not being movc- 
ablepropcrty within the meaning of this Article — HanCharanv Hart Aar, 
32 Cal 459, Mutltdhar v 1 /m/m, 11 N L It iS Snpati v Han Aar, 
36 Cal 141 (The definition of moveable property in sec 2 (13) of the 
C I’ Code wluch includes standing crops will not prevail in the Limitation 
Act — -DevaraSfiii v Deiarasctti, 18 >1 L T 532 , Panda v JennudJ K 
4 Cal. GG5) But ui Jagatjiban v Sarai, 7 C W N 728 it was held that 
Art. 28 or 29 applied to such a suit In Jadu Nath v Hart Kar, 17 C. 

Jv 308, Article 48 or 49 was held to be applicable, and not Article 29 or J** 

1 he Nagpur Court is of opinion that Article 39 would apply 
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See notes under Arts 36 30 and 40 where the subject has been fully 
discussed 

30 — Against a earner for One year When the loss or injury 
compensation for losing occurs 

or injuring goods 

N B — The pc nod of limitation under Articles 30 and 31 of the Act 
of 1877 was originally two >ears but by sec 3 of the Limitation Amend 
ment Act \ of 1899 it has been reduced to one year] 

308 Camer — A earner in its general sense means a person or a 
company who undertakes to transport the goods of another person from 
one place to another for a hire It is not necessary for the purposes of 
Articles 30 and 31 that the earner should also be a common earner within 
the meaning of the Carriers Act 1865 — My lappa v B I S N Co Ld 
34 M L J 553 A landing agent is a earner within the meaning of these 
Articles — Ibid 

Sea going mcrchantships are earners within the meaning of these 
Articles though they are not common earners as defined In the Camera 
Act (HI of 1865 )— B I S V Co v Hap Mahomed 3 Mad 107(110) 

309 Suit based on contract —It has been held in some earlier cases 
that where there is a contract to deliver a suit for compensation tor breach 
of the contract is governed by Art 115 This Article applies to suits for 
compensation for loss or damage to goods arising from malfeasance mis 
feasance or nonfeasance independent of contract^-Brtttsh India Steam 
Navigation Company v Hajee Mahomed 3 Mad 107 Kalu Ram v Madras 
Ry Co 3 Mad 340 Danmutl v B I S N Co 12 Cal 477 Mohan Sing 
v Henry Conder 7 Bom 478 But these decisions were given at a time when 
the word non-delivery did not exist in Article 31 and the Courts had 
therefore to apply Art 115 to suits for compensation for non delivery 
of goods treating them as suits for breach of contract to deliver Article 
30 was confined to action in tort and Art 31 to actions ex contractu In 
G I P Ry Co v Raised 19 Bom 165 Farr an J however remarked (at 
p i^8) that the Courts would have better fulfilled the intention of the 
Legislature by treating all claims against a carrier which would fairly be 
deemed to arise out of the loss or injury to goods as coming within the 
purview of articles 30 and 31 than by confining the general words of the 
former Article to a claim for compensation for loss of goods arising otherwise 
than out of contract 

Since then the Legislature has added the word non-dehvery m 
Article 31 (by the Amendment Act X of 1899) so that this Article is now 
made more comprehensive and Self contained and there would be no 
necessity for bringing in Article 115 into a case of non-dehvery It is 
now settled law that under Articles 30 and 31 it is immaterial whether 
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under any obligation to enquire at the time of attachment whether the 
purchase money due to the vendor has or has not been paid The seizure 
is perfectly lawful — Ram Karat 11 v Bn) Banke, 39 All 322 (328) , 

The attachment of the debtor’s property by the creditor before judg- 
ment is a lawful seizure, if a decree is afterwards passed in favour of the 
creditor The seizure is not wrongful by reason of the fact that it has 
been effected before the decree Since the suit is s nbseq uen fly decreed, the 
attachment to all intents and purposes, must be deemed to have been 
effected in execution of the decree — Ram Naram v. Brtj Banke, 39 Ml 
J22 (at p 328) , Manga, v Changa Mai, 22 \ L J 977, AIR 19*5 AH. 
t 3 > If the suit in which the attachment before judgment takes placo 
is decreed by the Court of first instance but is dismissed on appeal, the 
attachment was none the less a lawful seizure and not a wrongful one ! the 
order of attachment might have been passed on insufficient grounds, but it 
was not intrinsically wrongful, that is. there was no wrongful attachment 
on the day on which the attachment was made In such a case, Article 
36 or 49 applied Even if owing to the subsequent dismissal of the suit 
on appeal the attachment is held to be wrongful, still it may be treated as a 
continuing wrong under section 23, and the suit for compensation would be 
within time — Manga v Changa Mai, 22 A L J 977, 81 Ind Cas 1038, 
A I. R 1925 All 13 1 But if the attachment before judgment is unlawful 
[eg if the suit in which the attachment was made was brought by a person 
having a fictitious title or by a person having no title, or if the property 
attached did not belong to the defendant) a suit for compensation for such 
wrongful attachment falls under this Article It would not fall under 
Article 36. 49, 62 or 120, because Article 29 is more specific than those 
articles — Ram Naratn v Uinrao Singh, 29 All. 615, Naraswiha v. 
Gangaraju, 31 Mad 431 In Manasukraman v. Avtsi/an, 19 Mad 80 such a 
suit was held to be governed by article 36 or 49, and not by Article 29 ; but 
no reason has been stated for the non-applicability of this Article, except 
that the wrongful attachment docs not amount to ’wrongful seizure.' 

307. Distraint of crops : — The decisions are hopelessly irreconci- 
lable on the question as to which Article would apply to a suit for damages 
for illegal distraint of standing crops In some cases it has been held 
that the smt would be governed by Art 36,_standing crops not being ‘move- 
able property’ within the meaning of this Article — 1 1 an Charait v. Han Kar, 
32 Cal 459, Murhdkar v. Mulu, it N L R 18 , Snpali v. Han Kar, 
36 Cal 141 (The definition of moveable property in see. 2 (13) of tlie 
C. P. Code which includes standing crops wall not prevail in the Limitation 
Act — Devarasetti v. Dei arose tit, 18 11 . L. T. 532 ; Panda v. JtnnudJt. 

4 Cal. 665) But in Jagatjiban v, Sarat, 7 C. \V. N. 728 »t was held that 
Art. 28 or 29 applied to such a smt. In Jadu Sath v Hari Kar, 17 C. W. 
N. 308, Article 48 or 49 was held to be applicable, and not Article 29 or 36 
The Nagpur Court is of opinion that Article 39 would apply. 



30] 


THE INDIAN LIMITATION ACT 


275 


See note? under \rts 36 39 and 49 where the subject has been fully 
discussed 

30 — Against a earner tor One year When the loss or injury 
compensation for losing occurs 

or injunng goods 

N B — The penod of limitation under Articles 30 and 31 of the Act 
of 1877 was originally two 3 ears but by sec 3 of the Limitation Amend- 
ment Act X of 1S99 it has been reduced to one year] 

308. Carrier —A camel' in its general sense means a person or a 
company who undertakes to transport the goods of another person from 
one place to another for a hire It is not necessary for the purposes of 
Articles 30 and 31 that the earner should also be a ‘common earner’ within 
the meaning of the Camera Act, 1865 — My lappa v D I S N Co Z. 4 - 
34 M L J 3J 3 A landing agent is a earner within the meaning of these 
Articles — Ibid 

Sea going mere ban tships are earners within the meaning of these 
Articles though they arc not ‘common camera as defined in the Carriers 
Act (III of 186J — D I S N Co v Hap Mahomed, 3 Mad 107 (no) 

309 Suit based on contract — It has been held in some earlier cases 
that where there is a contract to deliver a suit for compensation for breach 
of the contract is governed by Art 115 This Article applies to suits for 
compensation for loss or damage to goods arising from malfeasance, mis 
feasance or nonfeasance independent of contract — British India Steam 
Navigation Company v Hope Mahomed, 3 Mad 107 KaluBamv Madras 
By Co , 3 Mad 240 , Danmutl v B I S N Co , 12 Cal 477 , Mohan Sing 
v Henry Condcr, 7 Bom 478 But these decisions were given at a time when 
the word "non-delivery did not exist in Article 31, and the Courts had 
therefore to apply Art 1 15 to suits for compensation for non delivery 
of goods, treating them as suits for breach of contract to deliver Article 
30 was confined to action in tort, and Art 31 to actions ex contractu In 
G I P By Co v Raisett, 19 Bom 165. Farran J however remarked (at 
y 188) that “ the Courts would have better fulfilled the intention of the 
Legislature by treating all claims against a earner which would fairly be 
deemed to arise out of the loss or injury to goods as coming within the 
purview of articles 30 and 31, than by confining the general words of the 
former Article to a claim for compensation for loss of goods arising otherwise 
than out of contract " 

Since then the Legislature has added t!ie word "non-delivery’ in 
Article 31 (by the Amendment Act X of 1899) so that this Article is now 
made more comprehensive and self contained and there would be no 
necessity lor bringing in Article 115 into a case of noa-delivery. It is 
pow settled law that under Articles 30 and 31 it is immaterial whether 



27^ the INDIAN LIMITATION ACT [ART. 30 . 

the liability of the defendant arises out of contract or of tort Therefore 
Article 31 uould apply to a suit against a earner for compensation for 
non delivery of goods irrespective of the question whether the suit was 
laid in contract or in tort — Venkatasubba Rao v Asiatic Steam Navigation 
Co 39 Mad t(F B)atp 12 Secretary of State v Dunlop Rubber Co 
6 Lah 301 *6P L R 490 B V Ry Co v Hainxr 6 P L T 565 A 
I R 1925 pat 727 Mott Ram v r I Ry €0 ro8 P R 1906 (F B } 
Chiraniilal v B N Ry Co 52 Cal 37- ”9 C W N 277 In an earlier 
case however the Calcutta High Court (Rad/, a Shy am v Secretary of 
State 44 Cal iG at p 26) has expressed the opinion that a suit by the con 
signor against a railway company for compensation for non deliver) of 
goods would be governed by Article 113 i s it is a case of breach of a written 
contract the invoice being the contract (see Note 31 1 under Art 31) 
The leamed Judge in this case followed the old and obsolete rulings of 7 
Bom 478 and 12 Cal 477 

210 Loss — A suit against a railway company for compensation 
for loss of goods alleging the same to have been due to the wilful negh 
gence or theft by the company s servants is governed by this Article — E 
I Ry Co v Ram A ufar 20 C W N 696 

Article 30 is inapplicable to a case where the goods are not lost but 
arc lying in the lost property office ol the railway company because delivery 
of them has not been claimed by any one The case is one of non-delivery 
and covered by Article 31 — Mustaddt I at v B B & C I Ry Co 4* 
All 390 ( 392 ) 

This Article does not apply where the defendant docs not plead or 
prove any loss but on the other hand pleads that no goods were given 
to them for consignment — Radha Shyam v Secretary of State 44 Cal 
16 (26) 

If the plaintiff sued the railway company for non dehvery of goods 
within three years as provided by Article ri 3 (which was the law before 
the amendment of 1899) the defendant could not set up a case that the 
goods were lost in order to bnng the case within the shorter penod of 
limitation under Art 30 The defendant could notask the Court to Infer 
from the mere non delivery that the goods were lost if he sought to avail 
himself of the shorter penod of limitation presenbed by this Article, the 
burden lay onTum to prove asm affirmative fact that the goads were lost— * 
Mohan Sing v Henry Conder 7 Bom 478 (4S0) This decision is no longer 
of any importance, because under the present law loss and non-dclivery 
are provided by an equal period of limitation under Articles 30 and 31 

So also the burden of proving the time when the goods were lost lies 
on the defendant — Madras &■ South Mar hails Rathe ay Co v Dhimappa 
.3 M J ju 

The words against a tamer lor losing or injuring goods obviously 
suggest not a loss of the goods to the owner but an actual losing of the 
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goods b) the tamer himself and the words when the loss or injury 
occurs in the third column mean that the period of limitation begins to 
run from the time when the earner lost or injured the goods, and not from 
the time when the consignee ma> be said to have suffered loss Therefore 
the burden of prosing when the goods were lost is decidedly on the earner 
companv Where the railway companv did not prove or admit that the 
goods were lost but on tin other hand they had been continually assuring 
the plaintiff that the matter was under inquiry and was receiving their 
special attention up to a period within a >ear of the suit the claim of the 
plaintiff was not barred b> Article 30 although the suit was brought more 
than a j car after the despatch of the goods — Jugal Ri shore v G / P 
Ry 45 Ml 43 (45) so A L J 7 92 08 lad Cas 981 AIR 1923 
All 22 

The term loss docs not include nnsdehtcry The word loss' in this 
\rticle contemplates an actual losing of the goods by the earner himself, 
and therefore when the earner delivers the goods to a wrong person, it 
cannot be said that he has lost the goods Neither does Article 3t apply 
because misdelivery is not the same as non deliver) The case of misdeli- 
very therefore falls under Article 115 — Fakir v Secretary of State, 1913 
P L R 170 following Chaitga Mai v D 6* A IP Ry Co , 6 P R 1897. 
In a recent hull Bench case of the Lahore High Court, however, ithas 
been held that the word loss in section 80 and other sections of the Rail- 
wajs Act should not be interpreted in the restneted sense of losing of the 
goods by the earner, but should include loss to the owner as well, and 
therefore it dearly contemplates a case of misdelnery — Hxll Saucers &• 
Co v Secretary of Slate, 1 Lah 133 (T B) overruling 6 P R 1897. 
But as it is a case under the Railways Act, it is doubtful whether 
it should be applied in construing Article 30 of the Limitation Act, 
since the two Acts arc not in par 1 materia (See 2 Pat 442, at pp 
446. 448) 

310A Starting point of limitatbn — Where on the date on which 
the consignee went to the railway station to take delivery of the packages, 
they were missing and there was nothing to show that the goods were lost 
pnor to that date, time ran only from that date — G I P Ry v Radhey 
Mai, 47 All 549 23 A L J 398 AIR 1925 All 656 

31 —Against a earner for One When the goods ought to 
compensation for non- year be delivered, 

delivery of, or delay in 
dehvenng, goods 

311 Scope of section — This Article applies not only to a suit brought 
by the consignee but also to a suit brought by the consignor It provides 
for a suit for compensation for non-delivery, 1 c a suit by a person who 
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by reason of non delivery lias sustained loss There may be cases in which 
is is not the consignee who sustains loss but the con signor In such cases 
■ t would be a suit by the consignor for compensation for non-delivery 
Thus, where the consignor (who had purchased a quantity of salt from the 
Salt Superintendent at Sambbar) despatched at Ram n a gar station certain 
empty gunn> bags through the railway company to be delivered to the 
Salt Superintendent at Sambbar who was to send back the bags filled with 
the salt to the consignor but the bags were not delivered, it was held that 
m this case it was the consignor who would suffer loss by reason of non 
delivery as he would not get the salt and he would be the person to sue 
under Article 31 The consignee had nothing to do with the bags and would 
suffer nothing for non delivery — -Mutsaddi Lai vB B&-C I Ry Co, 
42 All 390 ( 393 ) , Chiranjtlal v B N Ry Co , 52 Cal 372 29 C W. N 
277, AIR 1925 Cal 559 In Radha Shy am v Secretary of Slate, 44 Cal 
16 (26), 20 C \V N 790 Chatterjec J has laid down the narrow proposition 
that Article 31 seems to contemplate a suit by the party who is entitled 
to the delivery, namely the consignee and does not apply to a suit by 
the consignor 

31a Non-delivery — A suit against a earner for compensation in 
respect of goods not delivered is governed by this Article and not by Art. 
115 — 7 G iV Ry Co Ld v Nan da 13 C W N 851 , Mutsaddi Lai v 
D B &-C I Ry 60,42 All 390 Alt Mahmadv G I P Ry Co , uN L 
R * 7 - 1 . Molt Rain v E I Ry Co , (1906) P R 108 , G l P Ry Co v 
Ganpal Rai, 33 All 544, llaji A jam v Bombay 6* Pcrsta S N Co , 26 
Bom 562 (570) , Venkata Subba v A S N Co . 39 'lad I .Cl Ry Co 
v Sagar Mull, 4 Pat 482, 6 P L T 559 \ I R 1925 Pat 611 

The word non delivery was introduced into the Act of 1877 by 
the Amendment ict A of 1S99 Pr cwous to 1S99, a suit for compensation 
for non-dclivcry of goods was treated as a suit for compensation for breach 
of an implied contract to deliver and was governed by the three jears' rule 
of limitation under Art 115 — Mohan v Henry CouUcr, 7 Bom 478, G 
I P Ry Co v Iiaiselt, 19 Bom 105, Hassaji v C I Ry Co , 3 Mad 
383, Danmutt v B 1 S N Co , 12 Cal 477 These decisions arc no 
longer of any authority Sec Aotc 309 in \rticlo 30 under heading Suits 
based on contract ’ It has been pointed out in that Aotc that it is now 
settled law that a suit agamst a earner for compensation for non*deh'er> 
of goods is governed by \rticlo 31, whether the suit is laid in contract on 
ground of non-dchvcrj, or m tort , therefore this Article applies to a suit 
for compensation for non-dchver}. where the suit is grounded on tort, viz 
where in addition to non delivery the plaintiff alleges that the railway 
tympany has wrongfully converted the goods flic suit would not be 
governed by \rt 48, because \ruclc 31 is more specific than Vrt. 48— 
Secretary of biota v Dunlop Rubber Co , O Lab 301, -0 1 * L K 490, \ I It* 

I 925 Lull 478, 83 Ind Cos 974 
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Where goods *cnt through a Railway Company were not taken delivery 
of by the consignee and were not sent back to the consignor owing to 
defect in his address and were therefore sold by the Company as unclaimed 
goods under see 56 of the Railways Act a suit by the consignor to recover 
the sale proceeds is not a suit for compensation for non delivery under this 
Article but is governed by krt b2 — Tara Ckand v U &• S 1/ Ry Co, 
44 Mad 823 

Short dtluery amounts to non delivery of the things short delivered, 
and therefore falls under Article 31 See /ia;i Ajain v Bombay 6- Persia 
S -V Co . 26 Bom 362 and Venkatasubba Rao v A S N Co 39 Mad 
1 The Patna High Court hotds that short delivery means loss of the 
portion of the consignment undelivered and falls under Article 30 — Rameswar 
Dost v B I Ry Co , 4P L T 33J AIR 1923 Pat 298 

As to the starting point of limitation under Article 31, the burden 
lies on the earner-defendant to shew when the goods ought to have been 
delivered — Radha Skyam v Sccrc'ary of State, 44 Cal 16 (26) This Article, 
which lays down the starting point to be the time when the goods 
ought to have been delivered, cannot apply to 1 case where it is ini 
possible to show or prove as to when the goods ought to have been 
delivered — Ibid 

Where on the date on which the consignee went to the railway station 
to take delivery of the goods the station master refused to give delivery, 
the penod of limitation for a suit under this Article ran from that date 
as being the date on which the railway company ought to have delivered 
but failed to deliver the goods — G / P Ry v Radhey Mai 47 AH 549, 
23 A L J 398 AIR 1925 AH 656 Time runs from the date on which 
the goods ought to be delivered and the question as to when the recovery 
of the plaintiff 3 goods became hopeless is immaterial — Secretary of State 
v Dunlop Rubbe i Co (supra) 

Where the plaintiff made over certain goods to the Railway Company 
in August 1918, but the goods not having arrived at their destination, the 
plaintiff began to make inquiries, and from February 1919 to February 
1920, there was continuous correspondence between the parties in which 
the plaintiff was being assured that the matter was being inquired into, 
and ultimately he instituted a suit in March 1920, held that since the plaintiff 
had all along been assured that inquiry was being made and he had even 
hopes of getting delivery of the goods with one year of the suit, it cannot 
bo said that lus claim was filed more than a year after the date when the 
goods ought to have been delivered There is no inflexible rule that time 
must begin to run from the expiry of the ordinary penod of transit— 
Jugal Kishore v G I P Ry , 45 All 43 (46) zo L J 792, 68 
Ind Cas 981 

Misdelivery . — See Note 310 in Article 30 under heading "Loss ” • 
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Part V. — Tu.0 years . 

32 — Against one who luv- Two When the perversion first 

ing a right to use pro* years. becomes known to the 
perty for specific pur- person injured thereby, 

poses perverts it to 
other purposes 

313 Suits under this Article — Hus Article should not be restrict- 
ed to a suit for compensation This article is independent of the nature of 
the remedy, and applies equally to all classes of suits brought upon the 
cause of action referred to in this \rticlc — Soman Cope v. Raghuhr, 24 
Cal t6o (t(*2) Thus, from the undernolcd cases it will be evident that 
tlus Article applies to suits for injunction, eicctment, t'c 

\ suit by a Zemindar against certain occupancy tenants who had 
converted arable land into a grove or wood by planting trees thereon, for 
an injunction directing them to remove the trees is governtd by this 
Article — Gangadhar v Zahuntya, 8 AH 446 ; Jaikishen v Ram Loll, 
10 All But where the trees were planted upon the waste lands of 

his village by certain trespassers, a suit for removal of the trees would 
be governed by Article 120 aud not by tlus Article, because the trespassers 
were not "persons having a right to use property for specific purposes" 
within the meaning of this Article — l/i isharaf Alt v Ijtkhan Husain, 
10 All 634 If the suit against the trespasser is one for removal of the 
trees and for possession. Art 144 applies— MuhammaJ Shajt v RindesJjan, 
46 AH 52. 75lnd Cas. 26G, A I H 1924 All 443. 

Plus Article applies to a suit brought under sees 25 (ti) and 155 ‘>1 
the Bengal Tenancy Act for the ejectment of a tenant and for removal 
of trees planted by him on land leased out for agricultural purposes Art. 
120 does not apply to such a case — Soman v Raghubir, 24 Cal. 160 

A suit against a tenant for mandatory injunction to fill up a tank, 
excavated by the tenant on land leased out for agricultural purposes, 
and in the alternative for ejectment, falls under this Article, and not 
under Art. 120 — Shuroop V. Joggessur, 20 Cal. 504 ( 1 *. B ) practically 
• overruling Kedarnatk v. Khetterpaul. 6 Cal. 34 and disapproving Gonesh 
v Gondour, 9 Cal. 147. bo also, a suit for ejectment as well as for com- 
pensation against a tenant who has broken the conditions of the lease by 
making excavation on agricultural land, is governed by tins Article — 
Krishna Das v. Mohendra, 25 C. W N 930 

Where according to the custom of the village* a jtoud was reserve**! fur 
tise common use of all the owners of the village, aud no individual owner 
was entitled to do anything so as to interfere with such common use, and it 
appeared that the defendants took i»er> session of the pond aud Idled it op 
with earth ami eullivau-d the land, a suit for an mjunetiun restraining 
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the defendant (rum cultiv ating the land was governed by this Yrticle in 
as ranch as the defendant had perverted the pond to purposes other than 
those for which tt was intcndi I This Yrticle is not restricted to the 
case of a defendant who was before the encroachment in actual and ex 
elusive possession if the proj>ertv for a sjiccific purpose and subsequently 
perverts it to otbir purposes — Ght'an Md v 4 bJ U Salar 89 Iud Cas 
405 V I It igij Lah 653 

bo also a suit agonist a tenant under sec 1 Bengal Tenancy Act 
to eject a tenant who had allowed a jiortioii of Ins holding to be encroached 
upon by a stranger and had exchanged another plot of land of the tenancy 
in contravention of the terms of the kabuhyat is governed by tins Yrticle 
and not bj Article 143 — Taker \ Tarafdi o C \V N C61 

Where the defendant who had former! y placed a number of beams 
on the plaintiffs wall and constructed 1 thatched roof on them subse 
qucntl) placed on the wall heavier and more numerous beams and 'built 
a masonry roof on them a suit by the plaintiff for removal of the beams 
does not fall under this Yrticle There is no perversion of use in this case , 
the use remains the same namely placing beams on the wall but the 
defendants have earned out the purpose in a different way by placiug 
heavier and more numerous beams Yrticle 3- docs not apply, but pro 
bably Yrt 1.0 — Mohan v Oishai ibhar 46 Yll 08 78 Ind Cas 193 Y I R 
19 4 All 450 

Where the defendant who had only the nght to bury his dead m a 
public graveyard planted trees therein and converted it into a grove, 
and the plaintiff the proprietor of the land sued for possession of the 
plot and for removal of the trees held that the plaintitf could not sue for 
possession because the public (mcluduig the defendant) had got a prescrip- 
tive nght to use the land as a graveyard but that he could sue to remove 
the trees and this suit was governed by Yrticle 32 It was contended 
that Art 32 could not apply until and unless some particular person was 
in possession of the property and that property had been given to him 
for a spccifi- purpose It was held that this contention was not nght— 
Ismail v Thakur Lai AIR I926 0udh34( 93 Ind Cas 89 

33 —Under the Legal Re- Two When the wrong corn- 
present ati\ ca Suits yean. plained of is done 

Act, Xil oi 1&55, 
against an executor 

34 — Under the same Act Two When the wrong cora- 

against an admims years plained of is done, 
trator 3 
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35 — Under the same Act Two When the wrong com- 
agamst any other years plained of is done, 
representative, 

314 The Legal Representatives Suits Act permits the executors, 
administrators of the deceased, etc , to be sued for any wrong committed 
by Itim in his hfetame for which he would have been subject to an action, 
provided such wrong is committed within a j ear before his death 

Articles 33 — 35 provide for suits ogams executors, etc , whereas Article 
zo provides for suits by executors, etc 

[Arts 33 35 of the present Act correspond to Art 33 of Act XV of 1877. 


Arts 34 and 35 of the old Act have been omitted for reasons stated m the 
notes below and to preserve the numbering of the old Act, Art 33 has been 
split up into three Articles 

\rtj 34 and 35 of Act XV of 1877 ran thus — 

34 — For the recovery of 
a wife 

Two 

years 

When possession is 
demanded and re- 
fused 

33 — For the restitution 
of conjugal rights 

Two 

years 

When restitution is 
demanded and is re- 
fused by the husband 
or wife, being of full 
age, and sound mind 


315 Under the \ct of 1877 there was a conflict of opinion as to the 
apphcabilit> of these Articles and as to the application of see 23 to tho 
suits contemplated by these Articles 

Thus where a suit for recovery of wife was brought by the husband 
against a person who detuned the wife it was held in one case that the 
cause of action arose when the husband demanded possession of his wife 
and was refused and section 23 did not apply The suit was barred unless 
brought within 1 ^ cars after demand — CAirm v 'Wehratn, 60 P R 1879 
In another ease it was held Inwcvcr, tliat a third person who harbours 
a run awa> wife does a continuing wrong and 111 a suit by the husband 
against such person for the recovery of his wife a fresh period of limitation 
runs at cverj moment of the time during which the wrong continues under 
sec 23 — Khatruddut \ Budki So 1* R 1892 

bo also, in respect of suits under \rticle 33 it was held in some ciscs 
that the refusal of a wife to return to tier husband and to allow him the 
exercise of conjugal rights was a continuing wrong giving rise to constantly 
recurring causes of actum, so that the suit though governed by Article 
35 was in 1 excluded from the operation of section 23 The suit was there* 
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fore practicallv exempt from limitation — Bai San v Sank! a 16 Bom 
714 Hem C*j id v Skxo 16 Bom 715 (Note) G/nrin v Mehran 1879 
P R 60 In an Allahabad case it was held that since the personal law 
of Hindus and Mahoraedans did not require an antecedent demand in a 
suit for restitution of conjugal nghts Article 3^ was inapplicable to such 
a suit but Article r.o would apply as read with section 23 and the sdit 
was practically never barred — Btnda v haunstita 13 All 126 In several 
other cases it was laid down that if 1 lemand and refusal were in fact made, 
the suit would be governed b> Article 35 and would be barred if brought 
more than two years after demand notwithstanding the provisions of sec* 
tion 23 — Dkanjtbhov v Hirabat 2^ Bom 644(1* B) Sirauaitat v Poovayt, 
28 Mad 436 Astrunuessa v Butloo Me ah 34 Cal 79 In Fafttrgauda 
v Gargt 23 Bora 307 the Judges were in doubt as to whether section 23 
would applv 

To avoid this conflict of decisions the Legislature has omitted those 
Articles from the present Act so that the suits contemplated by those 
Articles arc now altogether exempt from the bar of limitation 

But when a right to restitution has a’ready been barred under the 
Act of 1877 it cannot be revived by reason of the fact that it is saved 
from the bar of limitation b> the present Act — Muhai imad v Sakxna 37 
Bom 393 The Allahabad High Court holds on the contrary that in the 
absence of a provision in the present Act to the effect that nothing herein 
contained shall be deemed to revive any right to sue barred under the old 
Act the plaintiff s remedy though barecd under the old Act subsists under 
the new Act of 1908 — Ayes a v Faiyae 34 All 412 This view it is 
submitted is incorrect The provision Nothing herein Act has not 
been reproduced in the present Act for the obvious reason that a similar 
provision exists in sec 6 of the General Clauses Act of 1 897 See note3 
at p 4 ante ) 

36 — For compensation for Two When the malfeasance, 
any malfeasance mis years mts feasance or non- 
feasance or nonfea- feasance takes place 

sance independent of 
contract and not herein 
specially provided for 

3x6 Malfeasance, misfeasance and nonfeasance — These words 
are equivalent to and have the same significance as the word ‘tort They 
have the widest import and embrace all possible acts or omissions com- 
monly known as torts by English lawyers — Esso v Steam Ship ' Savtln , 
11 Bom 133 (135) These terms are generally applied to some wrongful 
act committed by persons standing in a fiduciary or quasi fiduciary 
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character, such as e\ecutor», trustees and directors of companies — per 
Maclean C J in Maitgu v Dolhut, 25 Cal 692 (699) 

317. Suits not under this Article — Art 36 is a general Article gov- 
ing suits for compensation for torts to which no special \rticlc applies 
Thus a suit (nr compensation for wrongful attachment of moveable proper* 
ty before judgment is a suit for compensation for "wrongful seizure under 
legal process under the specific Article 29 rather than a suit under .Article 
3O— Rain Nor am \ Urnrao Singh. 29 AH 01 3 (617) The judgmcnt-crcdi 
tors' act of attaching the property of thur judgment debtor and asking 
the Court to distribute the sale proceeds among tjicm, or their act of with- 
drawal of this money under the orders of the Court, cannot be regarded as 
misfeasance or malfeasance within the meaning of the section — Rant 
Narain v bnj Uanke, 39 All 322 (330) 

Where the malfeasance etc amounts to a trespass upon land, this arUcIe 
would not appl>. but Article 39 which is more specific — .Voraivnimacfcarya 
v Raghupalhta, 0 Mad t,6 

Plaintiff mortgaged his house to defendants who sold the same by a 
l>ower contained in the deed and possession was given to the purchaser, 
home tunbcrfwhich was not mortgaged) was stored in the house, aud was not 
returned or accounted for to the plaintiff, for which he brought the present 
suit, alleging that the defendants had converted it to their use Held 
that the plaintiff could recover the timber or its value, aud the' suit for such 
recovery was governed by the more specific Article 49 than by this Article, 
as the suit is for recovery of the specific moveable property or (or compen- 
sation for wrongfully taking the same — Passanha v Madras Deposit and 
benefit Society, 11 Mad 333 

A suit for compensation for the wrongful seizure of a sfup under an 
order ol Court is governed by the more specific Article 29. rather than 
b> this Article — Madras Steam Haiigatian Co Ld v Shatimar Works Ld , 
42 Cal 85 (toS) 

Where the compensation money awarded by Government (or land 
acquired b> them had been withdrawn b> a tenant representing himself 
to be the owner, and a suit was subsequently brought by the landlord 
against the tenant for the ncovery of his share of the compensation moncj, 
held that the suit came more properly under Article 62 or no than under 
tlus Article — 1 \ killer Knsio v D men Jr a, 3 C W X 201 

Thu Article applies to tortious acts independent of contract There- 
fore. a suit b> an auction purchaser against the decree holder for com- 
pensation on account of a misdescription of the boundaries of the land 
in the proclamation of sale is not governed by tlus Article, 111 ns much as 
the lialnhl) o! the decree holder, if an>. is based on the contract ol sale 
— Mahomed v Atiircyi, 10 Horn 214 (218) Uut quart* whether a Court 
sale wan be called a toaltacl 

Where the defendant agreed to sell to the pLuntilf certain g*oods of 
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another person on the representation that he (defendant) had ajt h= 
to sell those poods when in fact he had none and afterwards faded a» . 
those goods a suit b\ the plaintiff for compensation is not o» g-r — > 
in tort but one connected with a contract and arising out of the 1 — 
of a contract The suit »s governed by Article 1 j 3 and not br tin. a — — - 
— Pairaraw v inch* 38 'fad 275 (277) 

Where some of the joint tenants of certain lands took the cj- — 
occupation of part of the joint lands to the exclusion of tb* eta— ■ 
tenants, a suit by the latter for compensation for such use and e : 
tion by the former was governed by Article 120 Article 38 rr -- . - 
apply , for when the defendants being tenants in common mm tie t - — - 

tiffs, exclusively occupied a portion of tjwal ‘ lands they could ao* 

ed as doing any act of misfeasance malfeasance or nonfeasance ■ ~ 

meaning of this Article — Robert Watson & Co v Ram Ckind 

(8o<) 

An application under sec 214 of the old Indian Compare >- 

(sec 235 of the Companies Act of 1913) hy an official _ 

mg that the directors of the company in liquidation b* cr^- 
over to him a sum of money which had been improperly dit t- 

the shareholders, is not a suit and therefore this or any *— 

first division of this Schedule cannot apply to it— R 0 >ra.a«. t ^ ~ 

19 Mad 149 In another case it has been held that a 

sec 214 of the Companies Act (1882) is not subject to Le — - 
vided by Article 36 as such proceeding is not a Suit— ** 

Bank. 18 All iz (15) But sec 235 (3) of the Indian 

expressly lays down that an application under sec }j j & * 

same position as a suit lor the purposes of the 

is as to wluch Article of the I imitation Act is appi.;* — - c 

Court holds that this application is governed by Ar-_ ~ jT ‘ ' Z- 

Ld v (Jukum Ckand 71 Ind Cas 890, A I R c ”"*' » 

v Bharat National Bank 3 Lah 27(30) But the AT ' 

of opinion that Article 36 cannot apply because tbt 1 ' ** ~ a 

is not a matter independent of contract the duett 

street or trespassers but they are bound by th» ~~ ~ tjs- 

Moreover if Article 36 were to apply a fraud nj— r i-3^ 

keep the shareholders and others in ignorance of ^ ~ 

two years and he would then be immune Artio. * 

In re Union Dank 47 All 699 23 A L j ^ *■ 2-** 

19^5 All 579 r- * 

318 Suits under this Article — A suit jj- 
damages for the loss of his ship caused by t» — * 

steamer is an action on tort founded upoa ^ * -» ~ 

or lus servants in the management of hiu, « »■ ^ 
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within two >cars under this Article — Cssoo v Steam Stop ‘‘Savtln’, u 
Bom I33 (*38) 

During the tenure of office of the Chairman of a Municipal Council 
the manager embezzled suras of mono* The Council sued the Chairman 
more than two years thereafter to recover the amount lost by reason of 
tho cmbczzlcme it on! ho ground that ho is Chairman was th 'ge t 
appointed by the Municipality md m that capacity was bound to collect 
the dues and see that proper accounts were kept and that he was liable to 
pay the loss w hich had occurred by the said embezzlement it was hell 
that the relation of principal and agent did not exist and that therefore 
Arts. 89 and )0 of the I imitation Vet did not apply that tho case was 
governed by this \rticle and that the suit was therefore barred by limita 
tion — Sttntvasa v Municipal Council of Karur, 22 Mad 342 

\ suit brought by the son of a deceased shebail of a dcbutlor estate 
for the recovery of money advanced by the deceased on account of the 
debuttor estate at a time when he had been wrongfully kept out of office 
by the defendant who had claimed the office as against the deceased 
and realised money out of the estate was held to be governed by this 
Article if the suit was brought against the defendant personally but 
if it was against the defendant as representing the debuttor estate it woul 1 
be governed by Art r»o — Peary Mohan v Narendra 5C W V 273 

A suit for wrongful attachment of moveable property before judgment 
has been held in a Madras case to be governed by Article 36 not by Art 
29— Manaukraman v 4 vistlan t<y Mad 80 Sec this case citcl in Noto 
306 under Art 29 

Where the Collector ol customs detained tho plaintih s goods on re 
presentation made by the defendant company maliciously and without 
reasonable ami probable cause a suit for damages for such detention 
against defendant is governed by Article 36 Article 49 cannot apply 
because the defendant company never bad possession of or control over 
the goods and the Collector cannot be looked upon as the defendant 
company 3 agent — -Albert Uonnan v Imperial Tobacco Co , 30 C W N 465 
AIR 1926 Cal 757 

A suit by a temple servant who has been suspended from service for 
compensation for the loss of perquisites dunng the penod of suspension 
is governed by this \rticle — Bharudwaj v Arunachela 41 Mad 538 (sec 
this case fully cited under Article toj) 

3:9 Attachment and removal 0 f crops — \rticle 36 would apply to 
a suit for damages for wrongful attachment, cutting and carrying away 
of plaintifl s crops — Jajunalh v Itari Har 3O Cal 14! Mohesh Chandra 
v Han har, 9 C \\ N 376 

In Uarukaran v llati har 32 Cal 439 also it was held that the suit 
fell under Article 3O, and not under \riicle -9, because 'standing crop* 
are not moveable property D“t in Jagaijiban v Sara l, 7 C. \\ N 7* s » 
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their Lordship* were of opinion that \rt JS or an would apply <0 siicli 
a smt 

320 Wrongful removal of crops without attachment — There have 
been contradictors decisions is to which \rticle of this \ct applies to i suit 
fof cutting and earning awiv crops biMoh* any process of attachment 
Thus »n ^iumo’iuyyi v Pollan 4 Cal 625 the learned Judges held tint 1 
smt of this Vmd is a suit for profits of »mroo\ cable property belonging to 
the plaintiff wrongfully received bv the defendant within the meaning 
of Article 109 and not i suit for compensation for malfeasance under 
Article 36 

In Panda Gazi v Jtnnuddi, 4 Cal <6,, \rticle 36 his been held to be 
applicable 

In the case of Surat Lot v Umar 22 Cal 877, Nor ns J expressed hfs 
opinion that the suit fell under the specific Article 48 ind not under Art 
36 and that crops when standing on the land are immoveable property, 
but when severed from the land they are moveable property. Ghost, J , 
held that if the suit was regarded as one for compensation for the wrongful 
act on the part of the defendants in cutting the crops on the plaintiff's 
ground Art 39 would apply but if it was regarded simply as a suit for 
damages for carrying away and misappropriating the crops, the ease would 
fall under Art 49 Owing to this difference of opinion the case was referred 
to a third Judge (Rampim J ) but he dissented from both the Judges and 
held that Art 36 applied to the case and not Art 39, 49 or 109 

In the Calcutta Full Bench case of Mangun v Dolhsn 25 Cal 602, 
Ram pint, J . held that the suit not being one for compensation for trespass. 
Art 39 did not apply , that Art 48 or 49 also did not apply as they deal 
with property which is ab itulto moveable and cannot be held applicable 
unless the first wrongful act on, the conversion of the immoveable 
into moveable property, be disregarded , that Art 109 also did not apply 
as it refereed to a case in which possession of immoveable property was 
withheld , and that therefore Art 36 applied Maclean, C J , and Tre 
t clyan, J , held, that assuming that the case did not come within Art 39 
the Case was governed by Art 49, for the crops though immoveable in the 
first place became specific moveable property when severed, and the fact 
that the severance was a wiongfuf act did not make any difference 
Macphtrson. J , held that Art 48 or 49 applied as the crop* after they had 
been cut came under the description of specific moveable property and that 
possibly also the case might he brought under Art 109 it it u as not brought 
under Art 39 Ghost, J , held that Art 49 applied Thus the majority 
of the Tull Bench were in favour of the application of Art 49 and were 
against the application of Article 3G The above case of Surat Cat v, 
Umar, 22 Cal 877 must bo treated as overruled by tins Full Bench case 
321. Cutting away trees — Where land with trees planted ther 
was hypothecated, and afterwards the mortgagors sold the trees t 
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defendants who cut and earned away the trees a suit instituted by the 
mortgagees against the defendants for compensation for cutting and 
carrying away the trees and thereby impairing the value of the secuntj 
is gow-med by Art 36 or 40 — VttHtappa v Seshayya 3L W 341 

A suit bj the mortgagor against the mortgagee (usufructuarj) for 
damages in respect of certain trees urongfulh cut bj the mortgagee during 
the time lie was in possession of the mortgaged property is governed b> 
this Article — Sivachtdambara v Kamatcht 33 Mad 71 

The Calcutta Ifigh Court holds that a suit b> a landlord for compensa 
tion for the removal of trees cut down by a tenant is not governed by Art 

36 but by Art 48 or 40— Mahomed Hamidar v Ah Fakir 10 C L J 2j 
For a case in which a suit for entering on the plaintiff s land and cutting 

away trees was held to be a suit for compensation for trespass upon imrao 
veable property see 20 N L R 80 cited under Art 30 

322 Starting pomt of limitation — The time from which limitation 
begins to run is the date of the alleged misfeasance on malfeasance and 
not the date when the plaintiff came to know of the misfeasance The 
knowledge of the plaintiff has nothing to do with the question — Stvachtdan 
bura v limn ale hi 33 Mad 71 (74) 

In a suit for compensation governed by Art 36 section 23 would be 
applicable if there is a continuance of the mjur> caused by the defendant 
Limitation will run when the injury ceases — Surajmat v Mantktha 6 Bom 
L R 704 In this ease the misfeasance complaintcd of was the issue of a 
prohibitory order which was allowed to continue in force for five years 
See also Maigav Changa Mai 22 A L J 97- AIR T025 All 131 

Part VI — Three years 

37 —For compensation Three The date of the obstruc 

for obstructing a way years tion 

or a watercourse 

323 An obstruction to a watercourse being a continuous act of wrong 
as to which the cause of action is renewed de die in diem section 23 applies 
and a suit brought after three years from the date of the obstruction would 
not be barred — Rapupv Abdul 6 Cal 394 (P C) Where the obstruction 
caused by closing the main sluice of a tank continued and the plaintiff was 
prevented from removing the same by threat of violence it was a conti 
numg wrong under this Article read with sec -»3 and the suit was m time 
if brought within three years of the last day to which the wrong continued — 
Sona Pahl v Lam: an 82 Ind Cas 482 AIR 1925 Nag 189 

38 —For compensation for Three The date of the diversion 
diverting a water- years 

course. 
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39. — For compensation Three The date of the trespass, 

for trespass upon im- years 
moveable property 

324 ‘Trespass' includes the mischief which the trespasser commits 
after entering on the land Therefore a suit for damages for unlawfully 
setting fire to and destroying pepper vines on the plaintiff s land is govern- 
ed by this Article — Motdeen v Homan Nair, 23 M L J 618 17 Ind Cas 

605 

Where the defendants trespassed upon the land of the plaintiff and in 
the course of the trespass he cut plaintiff s valuable lac producing trees 
on the land, and removed the same, and thus caused damage to him, and 
the plaintiff brought a suit for damages sustained for wrongfully cutting 
the lac-prod uang trees and Jor removing the trees, held that the suit was 
one for compensation for trespass upon immoveable property within the 
meaning of this Article and not a suit under Article 36 The suit is one for 
damages sustained on account of the lac crops of which the plaintiff was 
deprived by reason of the defendants illegal act of trespass in cutting 
down the trees and in removing them If the trees had not been cut but 
only the lac crop had been enjoyed by the defendant, plaintiff’s claim 
would ha%e been governed by Article 109 If the claim had been purely 
for compensation for removal of trees cut, the case would have fallen under 
Article 48 or 49 What the plaintiff complains of is not merely the removal 
of the trees, but also the cutting itself as having involved the infringement 
of his right, and he claims compensation with reference to such infringe* 
ment , as tins infringement has been made by a trespasser, Article 39 applies 
to the suit as a whole — Narbada Prasad v Ahbar Khan 20 N L It 80, 
80 Ind Cas 7C9, AIR 1924 Nag 125 

Where the defendant enters on the plaintiff s land and receives the 
profits, a suit by the plaintiff for such mesne profits received by the defen- 
dant 19 governed by Article 109 but if the defendant does not actually 
receive any profits and the land remains waste, a suit by the plaintiff for 
mesne profits (» t the profits which he might have received from the 
land) is a suit lor damages for trespass and falls under tins Article (not 
under Article 109)— -Ramasam* v Autht Lakshmi Ammal, 34 Mad 502 (dis- 
senting from Abbas v Fassuhuddw, 24 Cal 413) 

A trespass is a continuing wrong, continuing from its inception until 
the possession of the trespasser comes to an end therefore a suit may be 
brought within 3 years from the date on which the defendant’s possession 
ceased, and compensation may be claimed for damages suffered within three 
years preceding the suit — Narasimmacharya v Raghupalh tacharya, 6 Mad 
176 

The cause of action in a suit to have a drain closed on the ground t 
it passed through plaintiff s land, was held to count from the last act 
L 19 
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trespass each act of trespass causing a fresh right of action — Rainpkul v. 
Mtsree 24 W R 87 

Removal of crops — See Surat Lai v Umar 22 Cal 877 Man gun 
v Dolhtn 25 Cal 692 (F B) and Jadunath v Hart Kar 36 Cal 14 1 cited 
in Notes 319 and 3 o under Art 36 

The Nagpur J C Court and the Madras High Court are of opinion that 
standing crops being immoveable property for the purpose of the 1 imitation 
Act a suit for illegal attachment of standing crops is a suit for trespass 
upon immoveable property and is governed by Article 39 which specifi 
cally provides for suits for compensation for such trespass and not b> the 
general Article 36 which provides for suits for compensation for torts not 
provided for elsewhere — Nagabo v Madholala 4 N L R 49 Sura) Mai 
v Pro! had 18NLR9GAIR 1922 Nag -»12 Venka'aramanujam v 
Basavayya 25 M L J 447 •»! Ind Cas 213 

40 — For compensation Three The date of the infringe 

for infringing copy- years ment 

right or any other 
exclusive privilege 

325 This Article applies to a suit for an acco uit of profits obtained by 
the infringement of an exclusive privilege — Ktnmo id v Jackson 3 Cal 17 

The nght to a trade name or trade mark is an exclusive privilege and 
a suit for damages for infringing the privilege is governed by this Article— 
Vercados v 1 1 ad tod 45 P R 1919 

41 — To restrain waste Three When the waste begins 

years 

326 A suit by the reversioner not only to restrain the waste of move 
able property by the widow but also praying that the property be banded 
over to a receiver appointed for such purpose and that the donees from 
the widow be directed to replace any part of the property which can be 
traced in their hands falls under Article 120— Venhanna v Narasnnhaii 
44 Mad 984 

The words when the waste begins in the third column indicate that 
an act of waste is not a continuing wrong within the meaning of section 23 

42 — For compensation Three When the injunction ceases 

for injury caused by an years 
injunction wrongfully 
obtained 

37 In l/o Aim Mohan v Surcndra 42 Cal 530 (at p 556) Fletcher J 
expressed doubt as to whether a suit contemplated by this section was 
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at all maintainable and disapproved of the ruling m Hand Coomar V 
Gour Sunkar 13W R 305 m which such suit was held to be maintainable 
See sec. 95 of the C P Code 1908 which provides for an application to 
recover compensation for injunction 

The defendant j udgment creditor attached certain property of his 
judgment-debtor the plaintiff intervened and claimed the property as his 
own The defendant applied for and obtained an injunction directing 
that the property should not be made over to the plaintiff The claim* 
proceedings terminated in plaintiff s favour and thereupon the plaintiff 
sued for loss of a part of the property while it was under the defendant s 
attachment It was held that the suit was governed by this Article, and 
not by Art 29—Idu v Rahmat 24 All 146' Haji Pit Muhammad v Tha 
kur Das, 40 P R 1881 

Tune begins to run as soon as the injunction is at an end When an 
injunction is granted in a suit but the suit is dismissed by the Court of 
appeal on the 3rd July 1005 and the order of dismissal is affirmed on appeal 
to the High Court on the 22nd December 1905, the injunction is said to 
terminate on the 3rd July 1905 — Bhutitalh v Chandra, 16 C L J 34 

Where a tcmporar> injunction was at first granted in a suit, and the 
Court afterwards passed a decree granting a perpetual injunction, the period 
of limitation in respect of a suit for damages for the temporary injunction 
began to run from the date when the Court passed the decree for perpetual 
injunction, that being the date when the temporary injunction ceased and 
was replaced by the perpetual injunction — Mohtm Mohan v. Sitrendra, 
42 Cal 550 


43 — Under the Indian 

Three 

The date of the payment 

Succession Act, 1865, 
section 3Z0 or section 
321, or under the 
Probate and Admini- 
stration Act, 1881, sec- 

years 

or distribution. 

tion 139 or section 140, 
to compel a refund by 
a person to whom an 
executor or adminis- 
trator has paid a lega- 
cy or distributed assets. 



44,- — By a ward who has 

Tlirce 

When the ward attains 

attained majority, to 
set aside a transfer of 

years 

majority 
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property by his guar- 
dian 

328. Change —This Article corresponds to Art 44 of Act XV of 1877, 
the words "transfer of property" being substituted for the word "sale 1 
occurring in the old Act 

The tenn ‘sale' in Art 44 of the Act of 1877 was held to be not confined 
to an assignment of absolute ownership only but meant an assignment of 
the ward’s interest whatever that interest might be Article 44 was 
therefore applied to a suit by the ward to set aside an assignment by bis 
guardian of his right as mortgagee — Madugula Latchiah v Pally Muk 
halinga, 30 Mad 393 (395) It was also suggested by Whitley Stokes in his 
Anglo-Indian Codes Vol II. page 950 that this Article should be extended 
to mortgages and leases As a result of these suggestions, the word ‘sale’ 
has now been changed into * transfer of property ' in the present Act. 

329. Scope of Art cle —The use of the term "ward" in this Article is 
peculiar, and there seems no reason why the word "minor” should not 
have been used But the term ‘ward’ should not be interpreted to mean 
only a minor to whom a guardian has been appointed or declared by the 
Court under the Guardians and Wards Act The Article is not restricted 
to transfers made by guardians appointed or declared under the above 
Act, but also applies to transfers made by natural guardians a9 well— 
Faktrappa v Lumanna 44 Bom 742 (at pp 761, 763), 22 Bom L R. 
680 58 Ind Cas 237 

This Article applies not only to a suit brought by the minor hmselj 
after attaining majority but also to a suit by the minor’s reversioner after 
the minor s death ; see Fahirappa v Lumanna, 44 Bom 74Z A suit by 
a purchaser from the mino is also governed by this Article — Chandra v 
Marut 1, 5 N L R 50 But seen Bom O op cited m Note 331 below 
Where a sale was effected by the minor’s father not in his capacity 
as guardian but in his capacity as executor under a will (under which the 
minor was a legatee), held that this Article did not apply to a suit to re 
cover the property sold — Ganapathi v Sivamalal, 36 Mad 375 

If the Karnavan alienates the immoveable property of a tarwad, some 
of whom are minors and the alienation is made by the Karnavan not only 
as the guardian of the minors but also in his capacity as Karnavan, this 
Article does not apply, and a suit for possession by the minor after attaining 
majority is governed by Article 144 — Kanna Panmkkar v Nanchan, 4 6 
M L J 340 AIR 1924 Mad 607, 78 Ind Cas 564 

330. Void transfers — Where the alienation made by the guardian is 
an absolute nulbty, it is unnecessary for the minor to get it set aside under 
this Article ; he can sue to recover possession within the longer period 
allowed by Art. 144 

Thus, an alienation by a de facto guardian, 1 e , a person who is not a 
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lawful guardian and who has no authority to act as guardian (eg a mother 
or step mother or brother under the Mahometan law or a step-mother or 
paternal aunt under the Hindu law) is void (and not merely voidable) and 
need not be set aside this Article docs not apply to such a case The 
plaintiff can bring a suit to recover possession under Vrt 144 — Matadin 
v Ahmed Alt 34 AH 213 {P C) 9 A L J 215 Balappav Chanbasappa 
17 Bom L R ii]4 Anandappa v Totappu 17 Bom L R 1137 (Foot 
note) Shakh Rajab v Sheikh IVaztr 1 P L J 188 Satrohan v Indcr 
Btkran 10 O C 367 Sadulla v Sidaiiian 6 Lah L J 516 84 Ind Cas 
923 Ghandu Lai v Anant Ran 1 3 j P R i8g Sarlar Shah v Ha) 1 28 
P R 1909 Taj; ad v Maha nmad Zulflar 83 P R 1916 Jtlant Singh 
v Gurmuhh Sugh 15 P R 1913 Husen v Rajarai 1 10 N L R 133 
Vttu v Debxdas i 3 N L It 55 Panjab Rao v At xaram AIR 1926 
Nag 124 Laloo Kankar v Jagat Chandra 25 C W N 258 Thyammal 
v Kuppanna 38 Mad 1125 

Where a sale-deed executed by a guardian in respect of properties 
in one district was registered in another district by fra dulent inclusion 
in the deed of a small item of property situated in the latter district which 
neither the vendor intended to sell nor the purchaser to buy held that 
the sale-deed was not duly registered and the sale being therefore totally 
inoperative this Article did not apply but Art 144 — ■Narasimha Rao v 
Papunna 43 Mad 436 

In a joint Hindu Mitakshara family there can be no guardian of 
property of a minor since the interest of a member of such family is no 
individual property at all Consequently an abenation made by a person 
calling himself such a guardian is not binding on the minor and 
no suit is required to be brought by him under this Article to set aside 
the sale He can bring a suit for possession under Art 144 — Kalyan 
Sing v PUambar 13 A L J 94 Asaram v R a tail Singh 12 N L R 12 
Vecrasami v Sivagurunalh 21 L W in AIR 1925 Mad 793 Appanna 
Prossada v Apanna M aha pair a 5 L W 374 And so where several bro 
thers constitute a joint Hindu family the elder brother is undoubtedly the 
manager of the family but he is not the guardian of his minor brothers 
because there can be no guardianship in such a case Even assuming 
that he was a de facto guardian still this Article cannot apply as it does 
not contemplate a de facto guardian — Diyaiu v Vishnu 27 Bom L R. 
495 87 Ind Cas 721 A I R 19*5 Bom 37* 

331 Voidable transfers —Where the alienation is not void but void 
able only and would bmd the minor unbl it is set aside he cannot ignore 
the transacbon but must sue to set it aside within the period prescribed by 
this Article Even though the suit is framed as a suit for possession 
sbll it will be treated as a suit to set aside the sale under this Article 
because he cannot establish his right to possession without first setting 
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aside tile alienation — Labha Mai v Malak Ram, 6 Lah 447, 89 Ind Cas 
602 AIR 1925 Lah. 619 

Thus, an alienation by a natural or lawful guardian who goes beyond 
the scope of Ins authority or alienates without legal necessity is voidable 
at the option of the minor and not void altogether, and a suit to set aside 
such alienation and to obtain possession is governed by this Article and 
not by the twelve year* ru c — Laxmava v. Rachappa, 42,Uom 6a6 Bro- 
j end fa v Prasanna 24 C W N 1016 , Madugula Latchia v Pally Mukku 
ling*. 3° Mad 393 , Satyalak^hmi v Jagannatham 34 M L J 229 , Raiiga 
Reddi v Narayana Reddi, 28 Mad 423 Labha Mol v Malak Ram, 6 Lah 
447 26 P L R 531 Tara Chand v Murhdhar, 3 Lah L J 280 . Aru 
vttigam v Pandian, 40 M L J 475 , Sham Chandra v Gadadhar, 13 C L 
J 277 Said Shah v Abdulla, 19 P R 1902 , Ghitlam Rasul v Ajab Gul, 
57 P R 1891 Iiolhtt V Belsmgh, 17 N L R 183 Kamakshi v Ramasamt, 
7 M L J 131 Saltsh Chandra v Chundcr Kant, 3 C W N 278 Where 
a person (a manager of a joint Hindu family) executed a mukktarnama 
providing for the management of the family estate both during his hfe 
time and after his death until his eldest minor son attained majority, and 
the mukhtear was given the power to manage the estate as he thought 
fit including the power of sale held that a sale by the mukhtear was binding 
on the minor sons and could not be treated as a nullity and a suit to challenge 
the sale was governed by this Article — Mahableshwar v Rawehandra, 38 
Bom 94 An alienation by a guardian appointed under the Guardians 
and Wards Act, without the sanction of the Court is voidable and not void 
(see section 30 of the Guardians and Words Act) consequently, a suit by 
the minor to set aside the alienation after attaining majority falls under 
this Article 

If the minor falls to bring the suit for possession within 3 years after 
attaining majority, lus right to the property will be extinguished by opera 
tion of section 28 — K and as ami v Irusappa 41 Mad 102(105) Gnanasam 
banda v Vela Pandaram 23 Mad 271 (P C) at p 279 The fact that 
in a previous suit by the alienee against the ward to recover some proper 
ties which had not passed to his possession under the transfer the abena 
tion was found invalid will not reLevc the ward from the consequences 
of his failure to have the transfer set aside within the period allowed by law 
With regard to properties which had passed to the possession of the alienee 
When at the time such previous suit was brought the ward s right to such 
property had been extinguished under section 28, the decision will not 
have the effect of reviving the extinguished right — Madugula Latchia v 
Pally Mukkahnga, 30 Mad 393 (397) 

Where a property had been mortgaged by the minors father, and 
after his death the natural guardian (e g mother) of the minor sold the 
equity of redemption to the mortgagee without any legal necessity, a 
gyit by the minor alter attaining majority to redeem the mortgage * s 
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governed by Article 44 because the plaintiff cannot redeem without suing 
to set aside the sale of the equity of redemption — Faftirappa v Lumanna 
44 Bom 74’ (overruling Bhagvant v Kondi 14 Bom 279) But if the 
equity of redemption w as sold by a person acting as guardian but without 
any authority to act as such (e g a step mother who is not a guardian 
under the Hindu law) the sale s void and need not be set aside and a suit 
by the minor after attaining majority to redeem the mortgage is not govern 
ed b> this Article Balappa v Chanbasabpa 17 Bom L R 1134 

A suit under this Article must be brought within three years after the 
min or attains majority and the burden lies on the minor to prove that 
his suit is m tune if the date of attaining majority is hsputed — Prolhad 
Chandra v Ratnsaran 38 C L J 213 

Where a minor s property was sold by the minor s guardian and the 
minor after attaining majority transferred the same property to another 
and then the transferee as principal plaintiff (plff no 1) and the transferor 
as the second plaintiff sued to set aside the sale within three years of the 
minor attaining majority held that so far as plaintiff no 2 was concerned 
the suit was within time because he has brought the suit within three years 
of his attaining majority under Article 44 As regards for plaintiff no 1 
the question is not free from difficulty because Article 44 cannot apply 
to the case of a transferee from the ward and a separate suit brought by 
him would have been baned No doubt this suit is substantially by the 
plaintiff no 1 and plaintiff no - 1$ joined only to save limitation because 
he has no interest in the suit but still it is open to the parties to save limi 
tation by adopting that course in view of the prov sions of Article 44 More 
oxer the fact that plaintiff no 2 has conveyed his intci est in the 
property to plaintiff no 1 does not mean that he has no interest in 
maintaining the suit to set aside the alienation The remedy con 

teraplated by Art 44 is open to the ward for three years from 
the date of his attaining majority and tba* remedy is not 
lost by the mere f uct that he purports to transfer Jus interest jn 
the property such as it is at the date of the transfer to a third party 
At the date of the transfer he had a right to sue to set aside the sale until 
it w as set aside the sale was good so far as he was concerned and his interest 
in the property was subject to the result of a suit la order to make his 
transfer to plaintiff no 1 effective and to save the right of the transferee 
from being barTed by limitation he had to sue to set aside the sale, and 
to establish his title to the property by showing that the sale was not bind* 
ing on him Therefore plaintiff no 2 was entitled to s ue to set aside the sale 
in spite of the transfer in favour of plaintiff no 1 and there can be no objec 
tion to fus 'oiuxng in the present suit although it was brought substantially 
by the plaintiff no 1 As the suit b> plaintiff no 2 is maintainable 
time barred the suit by plaintiff no 1 is also saved from limitation a. 
a suit brought by plaiutiff no 1 alone would have been barred by 1 
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as more than 12 jcars have elapsed after the date of the sale by the guardian 
of plaintiff no 2 — Hanmanl v Ramappa, 49 Bom 309, 27 Bora L R 211, 
80 Ind Cas 879, AIR 1925 Bom 292 

332. Section 7 — This Article should be read subject to the provisions 
of section 7 Thus two brothers brought a suit to set aside a sale effected 
"by their mother as guardian dunng their minority The suit was brought 
within three years of the younger brother attaining majority but more 
than three years after the elder brother came of full age Held that the 
claim being a joint claim and the suit having been brought more than 
3 years alter the attainment ol majority 0/ the elder brother, who as 
manager of the family was competent to give a valid discharge under 
section 7 as soon as he became a major, the claim was barred by hraita 
tion even in respect of the share of the younger brother — -Doraisam* v 
Nondtsami, 38 Mad 118 (F B), Mahableshwar v Ramchandra 38 Born. 
94 , Kuppaswami v Kamalammal, 43 Mad 842 , Babu Ta'ya V Bala Raojx, 
45 Bora 446 


The date of the final 
award or order in the 
case 

the Bengal Code — 

The Bengal Land revenue 
Settlement Regula- 
tion, 1822 (VII of 
1822). 

The Bengal Land revenue 
Settlement Regula- 
tion, 1825 (IX of 1825) 

The Bengal Land-revenue 
(Settlement and Depu- 
ty Collectors) Regula- 
tion, 1833 (IX of 1833) 


45. — To contest an award Three 
under any of the fol- years 
lowing Regulations of 


333 Scope of Article — This Article would apply even though the 
plaintiffs were not parties to, and did not appear in, the Settlement proceed 
lugs — Talar am v Mohamad, 10 W R 48 Under this Article, any person 
who wishes to contest an award, whether bound by it or not, must bang 
his suit within three jcars But Article 46 applies on T y to those persons 
who are bound by the award, and relates to suits for recovery of property. 

This Article docs not apply unless the award is a valid one and made 
la accordance with the provisions of law Where the Assistant Collector 
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not being able to come to any decision as to the possession and nghts 
of the parties m an estate refers the whole matter to the Collector and 
he without hearing the parties and after only reading the evidence taken 
bj the Assistant Collector passes an order such an order has no element 
of a judicial character and has not the authority of an award it need not 
be contested within 3 years but the party may bring a suit for possession 
Within 12 1 cars — Bkaom v \Jahara] St ng 3 All 738 

Regulation VII of 1822 does not empower the Collector to decide disputes 
as to title between raijats but only to decide disputes in regard to the 
nature of any tenancy A decision by the Collector as to the title between 
two raijats is not an award under the Regulation or witl in the meaning 
of this Article — Rajant Kant v Ram Dulal 17 C W N 55 

A suit not to set aside an award but to obtan possession of land from 
which the plaintiff has been dispossessed b) virtue of an order under sec. 
145 Criminal Procedure Code which was to the effect that the defendants 
were in occupation of the disputed land on the strength of a settlement made 
m their favour does not fall under this Article — Mtdnapore Zeimndary Co 
v Naresh Varayan 49 Cal 37 33 C L J 497 

334 Limitation — In a suit to contest an award of a Survey Deputy 
Collector the period of limitation begins to run where there has been 
an unsuccessful appeal to the Commissioner and then to the Board of 
Revenue from the date of the order of the latter — litshen Chunder v 
Mahomed A feat 10 W It 51 Where A and B were similarly affected 
by a survey award and A appealed but B did not the penod of limi* 
tation in respect of B s suit to set aside the award would ru from the 
date of the award and not from the date of the order on A s appeal m 
which B did not join — Tulstram v Mohamed 10 W R 48 

A settlement award under Regulation VII of 1822 m favour of a 
mortgagee in possession becomes binding upon the mortgagor if he allows 
it to remain unchallenged for three years and the mortgagor is thereafter 
debarred from bringing a suit for redemption — Srcechund v. Mulhch 9 

W R 564 

46 — By a party bound 
by such award to re 
cover any property 
comprised therein 

335 Scope of Article —The award referred to 10 this Article is aq 
award under the Regulations mentioned in Art 45 An award passed 
in a civil suit is not one coming under this Article — Lachman v Alma 25 
P R 1883 

This article applies only to parties bound by the award A person 
who was not a party to an award or order is not bound by it and is 


Three The date of the final 
years award or order in the 

case 
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therefore debarrel from bringing a suit for possession under the twelve 
years rule of limitation — Pureeag v Sbtb 3 \V R 165 Kendo v Asad 
5 C L R 451 

A suit fo r the reversal of a survey award and for recovery of posses 
sion alleging dispossession on a date subsequcit to the date of the award 
is not governed by Article 45 or 46 but by the 12 years rule of limitation 
(Art 142 ) — affurv Gtnsk 10 W R 71 iB L R A C ’j 

This ArLcle will not enable a person to come in within 3 years from 
the date of the award and recover possession of lands m respect of which 
his suit is barred by other provisions of the law of limitation — Beer Chattd 
v Ramgutiy 8 W R 209 \taula Baksh v Keshoram, to \V R 249 

In a thakbust map a land was demarcated as belonging to A B 
claimed that it belonged to him jointly with A On 18th November 1858 
the map was rectified by demarcating the land to A and B jointly On 
irth December 1865 A brought a suit against B for a declaration of his 
sole right and confirmation of possession and alleged that he had been 10 
possession ever since It was held that a suit by a person in possession to 
have his MU confin ted was not a suit to recover property within this Arti 
clc and was not barred by reason of its not being brought within three years 
from the date of the award — Mohtmtt v Rajktmar 10 W K 22 

47 — By any person Three The date of the final 

bound by an order years order in the case 

respecting the pos 
session of immoveable 
property made under 
the Code of Criminal 
Procedure 1898 or 
the Mamlatdars 
Courts Act 1906 or 
by any one claiming 
under such person to 
recover the property 
comprised in such or 
der * 

33G Change —The word unmovcable has been added u* 19*$ 
Under the old Act Article 47 referred to immoveable as well as moveable 
property — •Kattgah v Zonurrudontssa 6 Cal 709 But the Act of 1908 
makes it apply to immoveable property alone 

337 Application of Article —This Article is not confined in its opera 
tioa to orders passed under Cb XII of the Cr P Code An order restoring 
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possession under sec 523 Cr P Code u an order respecting the possession 
of property within the nieawig of this Article a id must be brought within 
4 years of the order — Pakki Aduiauyaua v Suramuta 48 M L J 372, 
AIR 1925 Mad 799 86 IflJ Cas 744 

Where the plaintiff had no lc 0 al nght to possession at the time the order 
under sec 14a Cr P Code was made against him but subsequently acquired 
that nght this Article would not apply to a suit for possession brought 
b> him after he acjuircd such nght Art 144 would apply to the case— 
Botat Chand v Samiruddi 1 (9 Cal 046 

This Article has no application where the order of the Magistrate was 
passed without jurisdiction But in ordei to evade the provisions of this 
Article it must be proved that the Magistrate s order was passed without 
jurisdiction in the stnet sense of the term and not in the loose sense in 
which it is sometimes used in proceedings lor the revision of orders under 
section 143 Cr P Code under the High Court s power of superintendence 
canferre 1 by section is of the Cliarter Act Thus in a proceeding regularly 
initiated unde- sec 145 Cr P C the parties filed wntten statements The 
first party after some witnesses had been examined on his behalf applied 
to withdraw from the proceeding* stating that he would conduct the 
case in a Civil Court aud would not enter the land until the matter should 
have been settled by the Civil Court The Magistrate reciting the above 
facts declared the second partv to b“ in possession by aif order passed 
in August 1906 The first patty instituted the present suit in 1912 and 
contended that the suit was not governed by Art 47 because the Magis 
trate s order was passed with jut jurisdiction It was held that the order 
was not passed without jurisdiction and that Art 47 barred the suit 
Before want of jurisdiction can be pleaded a vice must be clearly established 
which vitiates the whole proceeding When an inquiry has been duly 
entered upon under section 14^ Cr P Code it is not every error that makes 
the result invalid — Cyar Mohamad v Huy at Mohamad 22 C W N 342 , 
Ram Abadt Begam v ihmad Mir « n O L J A I R 1925 Oudh 
190 So also the mere fact that the Magistrate acting under see 145 Cr 
P Code did not make the projicr inquiries which he ought to have made 
before he passed the order or did not serve any notice on the plaintiff in 
accordance with law does not make the order illegal or without jurisdiction, 
especially when the plaintiff had notice of the proceedings and put in a 
wntten statement before the Ma„istrate A suit to recover possession of 
property comprised in such order falls under this Article — Parasuramayya 
v Ramachandradu 38 Mad 432 See also Gangaram v Sanharappa 9 
M L J 91 

This Article does not apply where there was no order by the Magis* 
trate declaring one of the parties to be entitled to possession of property 
Thus a Magistrate who, finding himself unable to determine who was 
jn actual possession of certain lands, attaches those lands under sec J46 
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ntssa 6 Cal 709 It was also held that time ran f rom the date of the 
Magistrates order and not from the date on which a rule issued by the 
High Court under sec 15 of the Charter Act against the Magistrates 
order was d sposed o f because an order of the Magistrate under sec 145 
of the Cr P, Code is a final order within the meaning of this Article since 
it was not subject to appeal review or revision and the Charter Act was not 
contemplated by the Legislature when they drew up the provisions of 
Art 47 — Jagannath v Ondal Coal Co Lid 12 C W N 840 But these 
two rulings are no longer good law because under the Criminal Procedure 
Code as amended in 1923 orders under section 145 passed by a Magistrate 
are not final but are open to revision under the Code itself 

When once limitation has begun to run the plaintiff will not 1 be cn 
titled to a fresh starting point from the date of attachment by the Criminal 
Court — Deo Naratn v Webb 28 Cal 86 

If the defendant against whom an order has been passed by the Mara 
latdar fails to bring a suit under this Article for the recovery of the property 
within three years his title to the property is not extinguished Conse 
qucntly if he gets into possession again such possession should be referred 
to his then subsisting title and any one who after his re entry disputes 
his title will have to prove his own as against the title of the defendant 
independently of any question of limitation arising under this Article — 
Parashram v Rakhma 15 Bom 299 (304) 

48 — For specific move Three When the person having 
able property lost or years the nght to the posses 

acquired by theft, or sion of the property 

dishonest misappro first learns in whose 

pnation or conversion possession it is 

or for compensation 
for wrongfully taking 
or detaining the same 

341 Specific moveable property ^Specific moveable property 
means property of which >ou may demand the delivery *« specie — Sural 
v Umar 22 Cal 877 (at p 882) Essoo v Steam Ship SatiUrt Bom 
133 ( I 37) It means property which can be specified by the delivery of the 
identical subject and does not cover money — Agandh Mahto v Khajah 
Ahjullah 11 C W N 862 (dissenting from Rameswar v Mata Bhih 5 
All 341) Lola Gobmd v Chairman 6 C L J 535 Sanhunm v Gobmda 
37 Mad 381 Jagjtvan v Gulant Jtlant 8 Bom 17 (19) 

In some cases however money has been held to be included in specific 
moveable property See Ram Lai v Ghulam Husain 29 All 579 Tula 
v Mohrt 7 Ind Cas 5 Rameswar v Afata Bhik 5 All 341 
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G P Notes and title-deeds are specific moveable property — Gopal 
v Surendra 12C W N xoto Subbakka v Motuppakkala 15 Mad 157 

342 Limitation — Limitation runs from the time when the plaintiff 
first learns in whose possession the property is Where plaintiff entrusted 
a certain jewel to a person for sale and the latter pledged it for his own 
use a suit by the plaintiff to recover the jewel or its value from the pawnee 
is governed by this Article and would be in time if brought within three 
3 ears from the date on which the plaintiff knew that the jewel was in the 
possession of the pawnee — Seshappier v Subrain ant a 38 Mad 783 affirmed 
on appeal in 40 Mad 678 

It is for the plaintiff to prove the facts which would bring the claim 
within time it is for him to show that he had first had the necessary know- 
ledge within three years pnor to the suit — Bank of Bombay v Faialbhoy 
24 Bom L R 513 (per Shah J ) 

343 Cases — -The brother of the defendant had appropriated to his 
use certain goods of the plaintiffs and after his death the defendant sold 
the goods and held the sale proceeds as agent for his deceased brothers 
widow The plaintiffs brought a suit to recover the moneys Held that 
the case did not come under Article 48 because there was no dishonest 
misappropriation or conversion by the defendant the defendant sold the 
goods on account of his brother he held the proceeds on account of his 
brother's widow There was no dishonest conduct on the part of the 
defendant although the plaintiffs had a tight finding the money m his 
hands to make him responsible for it The suit fell under Article 120— 
Gurudas v Ram Naram 10 Cal 860 (P C) at p 864 

A 5 per cent G P Note for Rs 3 800 was deposited in Court and was 
lost by the Court Many 3 ears afterwards it was traced and it was found 
that it stood in the Dame of one who had converted it into a 3J per cent 
G P Note for Rs 4 100 Thereupon the plaintiff instituted a suit against 
him The defendant pleaded that he purchased the Note in good faith 
from one since deceased Held that the suit did not fall under this Article 
as there was no proof of theft or dishonest conversion — Chandra Kali v 
Chapman 32 Cal 799 (814) 

A suit for value of coal wrongfully extracted and carried away is gov 
emed by this Article— Lodna Colliery Co v Biptn Behan i P L T 84 
A suit to recover the price of materials of a house removed and mis- 
appropriated by the defendants must be brought within the period pres- 
cribed. by this Article — -Tafaiul v Mahnmerl 5^. tod. Cas yin 

A suit against an innocent person to recover stolen property or its 
value as damages falls under this Article and time runs from the date 
the plaintiff knew that the property had come into the defendant s posses 
sioa— Sohan Singh v Mull Singh 1911 P W R 148 

Where in pursuance of the directions of a will the executors deposited 
a number of G P Notes in a Bank to accumulate until the minor legatee 
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attained majority but some time before that event they got the G P 
Notes sold by the Bank and drew out the amounts held that a suit by the 
legatee against the Bank for the amounts thus drawn out must be treated 
as one for conversion to which Art 48 would apply If it is to be treated 
as a suit for money received by thd defendant as sale proceeds and pro 
perly payable to the plaintiff Article 62 would apply — Bank of Bombay v 
Fazalbhoy 24 Bom L R 513 67 Ind Cas 761 A I R 1923 Bom 155 

49 — For other specific Three When the property is 
moveable property or years wrongfully taken or 

for compensation for injured or when the 

wrongfully taking or detainer s possession 

injuring or wrongfully becomes unlawful 

detaining the same 

345 Specific moveable propery —See notes under Art 48 

Legacy — A suit to recover specific moveable property from one who 
is in unlawful possession thereof is governed by this Article even though 
the property is the subject of a legacy Art 123 docs not apply to such a 
suit — Issue v Juggut 9 Cal 79 

Idols — A suit for recovery of the Thakurs of a temple from the pos 
session of the defendants is not governed by this Article in as much as 
the Thakurs (idols) are not specific moveable property but are considered 
as judicial persons especially m a suit like the present where the Thakurs 
are themselves made plaintiffs — Balt Panda v f adamant 38 Cal 284 
Account books and mortgage-deeds are specific moveable properties 
— Durga Devt v Ram Nath 85 P R 1919 

346 Wrongful taking — Where under the erroneous order of the 
Magistrate the defendant took possession of the property ho was guilty 
of wrongful taking which gives the true owner a cause of action la 
such a case time runs under Art 49 from the date when the property is 
wrongfully taken — Ramasanty v Muthusamy 30 Mad 12 But quaere 
whether the receipt was wrongful Compares C L J 182 cited uader 
Article 10 ) 

Where trees are wrongfully cut down and subsequently the wood 
so lying on the ground is wrongfully taken the suit for compensation 
will be in time under this Article if brought within three years of the 
wrongful taking — Atyappa Reidt v Kuppusamt 28 Mad 208 

The plaintiff was the owner of a house which was mortgaged to defendant 
In August 1885 defendant took the key of the house from the plaintiff 
and sold it under a power of sale contained in the mortgage deed In the 
house there had been stored a certain quantity of timber not mortgaged 
which was not returned to the plaintiff after the sale The plaintiff brought 
a suit in September 1887 to recover the value of tho timber alleging that 
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the defendant had taken it and converted it to his own use Held that 
the suit Has one for compensation for wrongfully taking specific moveable 
propert) under this Vrticle and not governed bv Article 36 — Passanho 
v Madras and Benefit Society 1 1 Mad 333 

347 Injury — This Article applies only to suits in respect of plaintiS s 
property in the hands of some other person and not to suits m respect of 
property in the plaintiffs own possession and the injury to property 
mentioned in this Article is limited to cases of injury to property while 
m the CUstodj of some person other than the owner Therefore a suit 
for compensation for damage done to a ship of the plaintiff (while it was 
m his possession) by collision with the defendant s ship on the high seas 
does not fall under this Article but under Article 36 — Essoo v Steam Ship 
Sautn 11 Bom 133 (137) 

348 When the detainer s possession becomes unlawful —The 
defendant s possession of the plaintiff s property does not become un 
lawful until the property is demanded by the latter and refused by the former 
Mere detention is not unlawful— Maganial v Thakurdas 7 Ind Cas 447 

Mere silence on the part of the defendant on demand of the moveable 
property being made does not constitute refusal to deliver up the pro 
perty Time runs when there is a definite refusal to do so — Gopalasami 
v Subrantanta 3 } ''fad 636 

Where moveables are entrusted to any person on the condition that 
they will be returned on the expiry of a specified period the mere fact 
that they are detained bejond that period docs not render the detainers 
possession unlawful It is only when a demand is made and there is a 
refusal to comply with the demand that the defendants possession be- 
comes unlawful and limitation runs from the date of such refusal — Laddo 
Begum v Jamaluddttt 42 All 45 Where the possession of a jewel by 
the defendant was originally permissive the character of that possession 
would not be changed by the fact that he subsequently set up a flaim to 
the jewel as his own property His bare assertion that the jewel is his own 
property does not make his possession unlawful His possession becomes 
unlawful only when there is a formal demand for return of the jewel and a 
refusal to comply with it Under this Article time would begin to run 
from the date of lus formal refusal to comply with the demand— Ma Mary 
v MaWa 2 Rang 5*5 \ I R 1025 Rang 146 85 Ind Cas lo 

The mere non payment of the rent of a machine does not amount 
to a wrongful taking or detaining of it the cause of action arises only 
when the machine is demanded back and refused— Su gef Manufacturing 
Co v Flynn 13 A L J 81 

A testator bequeathed certain specific mot cable property to A which 
A sold to C B obtained a certificate under Act XWII of 1800 and took 
possession of the property The certificate was cancelled and B was ordered 
to hand over the property to A or his vendee C on the 19th August 1873 
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C instituted his suit on the 22nd March 1878 It was held that the suit 
fell under this Article ^nd time began to run from 19th August 1873, 
the date of the Court's order, from which time B’s possession became un 
lawful — Issur v Juggut. 9 Cal 79 

B sold moveable and immoveable properties to A. but instead of putting 
him in possession, sold the properties to C and put him m possession. A 
brought a suit for specific performance against B and C m which ha Ob' 
tamed a decree , but as C still continued in possession of the moveable 
property, B brought a suit against him to recover it Held that C’s detainer 
became unlawful from the date of the decree foe specific performance — 
Dhondiba v Rama Chandra, 5 Bom 554 

After the redemption of a mortgage, the title deeds of the mortgaged 
premises remained with the mortgagee, who on demand for their rctam 
refused to give them up A suit for recovery of the deeds was held to be 
governed by this Article and time began to run from the date of demand 
for the deeds, after which their retention became unlawful — Subbakka v 
Maruppakkala, 15 Mad 157 

349 Deposit — Where the transaction amounts to a deposit, the 
more specific Article 145 (and not the general Article 48 or 49) applies 
Thus, a suit to recover moveable property deposited with the defendant 
for safe custody or in the alternative for its value, is governed by Article 
145 which is more specific than Article 48 or 49 Even the fact that 
there has been a demand for the return of the deposit and a refusal to 
return by the depositary, which makes the defendant’s possession wrong- 
ful, does not attract the provisions of section 49 so as to make the suit as 
one "for specific moveable property or for compensation for wrongfully 
detaining the same"— Nannadabat v Bhabantxhankar, 26 Bom 43° I, 
Gangtttem Kondtah v Goltipah pedia, 33 Mad 56 But in an exactly 
similar case, where the plaintiff handed over some jewellery to the defen- 
dant for safe custody, the Allahabad High Court held that a suit for re- 
covery of the jewellery or *ts value was governed by Article 49 — Laddo 
Begam v Jamaluddin, 42 All 45 No reference was made in this case to 
Article 145 or to the Bombay and Madras cases cited above 

Where the defendant who was entrusted with a jewel to pledge it 
and raise loan on it on behalf of the plaintiff, did so, but after the plaintiff 
repaid the loan, the defendant got back the jewel from the pledgee but 
did not return it to the plaintiff though demand was made for its return, 
it was held that as there was no agreement that the jewel should remain 
in deposit with the defendant after the repayment of the loan. Article *45 
would not apply to a suit to recover the jewel, but Art 49 — Gopalasamt 
v Subratnanta, 35 Mad 6 3<> 

See Adnnnisttator-Gcneral v Knshto Kamini, 31 Cal 519 cited in Note 
628 under Art 145 See also Note 630 under Art 145 where the distinction 
between Arts 145 and 49 has been pointed out. 
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350. Where Article does not apply — This Article is inapplicable 
where the plaintiff has not stnctly speaking a personal claim to the pro* 
perty, as for instance, where he claims it in a representative capacity 
as the shebait of a temple— Gossami Srt Gndhanji v Ramanlaljt. 17 Cal. 
3(PC|) 

A suit by an heir of a Mahomedan to recover a fourth share of certain 
specified moveable properties left by the deceased is really a suit for parti* 
tion of those properties, and falls under Article 120, not under this Article 
— -Bashirunnissa V Abdur Rahman, 44 All 244 

A suit by a Mahomedan widow against the brother of her deceased 
husband, for a declaration of her hfe interest in the estate of her husband 
according to local custom, is not governed by Article 49, as this Article is 
not applicable to a suit to establish a nght to inherit the property of a 
deceased person , nor is it a suit for distributive share of property under 
Art 123 The suit falls under Art 120 — Mahomed Riasat Alt v If asm 
Banu, zi Cal 157 (P C ) at p 163 

A suit against a Navigation Company for compensation for non-deh- 
very of a timber which is not in the possession of the company, is governed 
by Articlo 31, and not by this Article since the property is not m the de* 
tainer's possession — Venhatasubba v A italic Steam Navigation Company, 
39 Mad 1 {F B ) Even if Article 49 were applicable, its operation would 
be excluded by the provisions of Article 31, which is more specific— Ibid 

A suit for compensation for wrongful seizure of a ship under an order 
of Court is governed by the more specific Article 29 rather than Article 
36 or 49— Madras Steam Navigation Co Ld v Shahmar Works Ld . 42 
Cal 85(108) 

Where in consequence of a quarrel arising between the plaintiff (a 
fruitscller) and the ijardar of the market about the payment of tolls, the 
latter informed the police and the result was that the boat of oranges brought 
by the plaintiff was detained at the thana for some days, and while so 
detained the oranges deteriorated, and then the plaintiff brought a suit 
against the ijardar for compensation, held that Article 49 did not apply 
because the plaintiff did not bring this Suit to recover any specific moveable 
property, and it w as the police and not the defendants who took the oranges 

to the thana and detained them there The suit falls under Article 36 

Attanda Charan v Barada Rant a, 42 C L J 203, 90 Ind Cas 509, A I R. 
1926 Cal t77 

A suit for compensation for wrongful attachment before judgment falls 
under Article 29 and not under Article 49 The latter Article applies to 
a case in which moveable property is wrongfully taken or detained by the 
defendant (it by a private person), and not by the Court in execution of a 
legal process — Rani Naram v Umrao Singh, 29 Alt 615 (6:7) , see also 
Narasmgha v Gangaraju, 31 Mad 431 (at p 438) In Manavihratnan 
v, Avtsilan, 19 Mad 80 (at p 82) such a suit was held to fall under Article 
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49 tlic J udgcs remarked that since the attachment was made at the instance 
of the defendant, the attachment might be said to have been made by 
the defendant and it was immaterial that it was eSected through a 
process of the Court It -was further held in this case that Article 29 did 
not apply 

As to whether this Article governs a suit for wrongfully cutting and 
carrying away crops see notes under Article 36 where the subject is fully 
discussed 


50 — For the hire of ani- 
mals, vehicles, boats, 
or household furniture 

Three 

years 

When the hire becomes 
payable 

51 — Tor the balance of 
money advanced in 
payment of goods to 
be delivered 

Three 

years 

When the goods ought 
to be delivered 


351 If there be no date specifically fixed for the debvery of the goods, 
evidence must be taken as to the time when the goods ought to be deh 
vered — Baiddonalh v Lalunmssa 7 W R 164 


52 — For the pnee of goods Three The date of the delivery 
sold and delivered, years of the goods 

where no fixed period 
of credit is agreed 
upon 

352 A suit for payment of a bill of goods supplied by retail by an 
ordinary trader is governed by this Article — Shama Churn v Collector, 1 
W R 308 A suit to recover price of goods supplied by a tradesman on 
credit for which payments were made on presentation of bill, >s governed 
by this Article and not by Art 85 and the penod of limitation is three 
jears from the date of delivery — Dansford v Shaw &• Co , 88 Ind Cas 
747 A I R 1925 Pat 806 Where a tradesman supplies goods from 
time to time on credit to a customer who makes payments from time to 
time on account no fixed penod of credit being agreed upon, the cause of 
action in respect of each supply must be taken to anse under this Article on 
the date when each item of goods was supplied But if there be an 
implied contract that all the goods supplied within a certain period are to 
be paid for after the expiration of that penod then hmitation would run 
from the expiry of the penod of credit {Art 53) — Salcowree v Kmlo, 
Ii W R 529 
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Where a suit is brought against the son for the price of goods sold 
and delivered to the deceased Hindu father, this Article would appl> 
but if a decree were obtained against the father, a suit against the son 
on the cause of action arising from the decree against the deceased father 
— the decree being a debt which the son is, according to Hindu Law, under 
an obligation to discharge — is governed by Art iso — Penas amt v Scttha- 
rama. 27 Mad 243 (F B ) 

A suit for recovery of the price of fruits standing in a garden and sold 
to the defendant is governed by this Article, the word goods being wide 
enough to include fruits even before they have been ga t tiered — IVasu 
Rant v Rahim Daksk, 66 Ind Cas 120 (Lah ) 

Where gram is advanced on a contract that it should be repaid in 
kind, it is not a case of goods being ' sold' within the meaning of this 
Article The word 'sold' in this Article refers to a case in w hich the contract 
is to pay for the pnee in money A suit for the recovery of the value 
of the grain advanced falls under Art 65 or 115 — Md Dm v Sohan Singh, 
65 Ind Cas 691, AIR. 1922 Lah. 371 

A suit to recover arrears of subscription of a newspaper is governed 
by this Article — Hormasjt v Kharselji, 7 Bom L R 190 

A suit for the pnee of work done and goods supplied under some con- 
tract entered into by the plaintiff with the defendants lor the supply 
of labour and materials for repairing and constructing certain buildings 
is governed by Article 52 so far as the pnee of goods is concerned and 
by Article 56 in respect of price of work done If the plaintiff has a hen 
on the buildings for the money due, a suit for the enforcement of that 
lien is governed by Article 132 — Daulat Ram v Woollen Mills 95 P R 
1908 But where the claim for the pnee of work done and for the pnee 
of goods supplied is inseparable and indivisible, the suit is neither governed 
by Article 52 nor by Article 56 but is governed by the comprehensive Article 
1 15 Thus, the defendant cmplojed the plaintiff as a contractor to do 
the work of floonng in a building the plaintiff was to supply marble and 
other stone required for the flooring and was also to do all the work neces- 
sary for constructing the floor and was to be paid a certain sum ol money 
for every square foot of the floonng done by him w Inch rate included both 
the pnee of materials supplied and the woik done by the plaintiff The 
plaintiff sued for a sum of money due to lum on the basis of this contract, 
and the plaint made no mention of the pnee of the materials as distinct 
from the pnee of" the work ffefd that the claim as laid in the plaint was 
an indivisible one , it could not be split up into two portions , consequently 
it fell neither under Article 53 nor under Article 56 but was governed 
by Article 115, which is a general provision applying to all actions ex 
contractu not specially provided for otherwise — Md Ghasita v Serajuddi n 
2 Lab 376 (381, 382), 60 lud Cas 490 AIR 1922 Lah 198 (F 
In an. earlier case, viz Radha Ktsheit v Basant Lai, 103 P R 191 
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was held that a suit for the recovery of a sum of money alleged to be due 
for the pnce of work done and goods supplied was governed by Article 
120 because no single Article (52 or 56) covered the entire claim Article 
56 did not cover the pnce of goods supplied and Article 52 did not cover 
the pnce of work done This decision should now be deemed as over ruled 
by the Full Bench case cited above 

53 — Tor the pnce of Three When the penod of credit 
goods sold and deh years expires 

vered to be paid for 
after the expiry of a 
fixed period of credit 

35 3 Where the contract was that the plaintiff would supply wood to 
the defendants and further that he would indemnify the defendants for 
loss arising by failure on his part to supply wood it was held that the 
intention of the parties having been that the pnce of wood was not claim 
able as of nght on the date of its being supplied but rather when the contract 
was completed by the whole wood being supplied or when the contract 
came to an end a suit for the price of the wood was not governed by Art 
52 but by this Article — Pragt v Maxwell 7 All 284 

A vendor sent to his vendee a bill for some piece goods purchased and 
at the top of the hill appeared the words debit interest at J per cent 
per month after 60 days thavanai In a suit for money due the question 
arose whether it was a credit sale or a cash transaction Held that the 
word thavanai meant credit penod and the suit was governed by Art 53 — 
K M P R N M Finn v Somasundaram 48 Mad 275 47 M L. J 844 
AIR 1925 Mad 161 85 Ind Cas ”99 

54 — For the price of Three When the period of the 
goods sold and deli years proposed bill elapses 
vered to be paid for 

by a bill of exchange, 
no such bill oemg 
given 

55 — For the price of trees Three The date of the sale 
or growing crops sold years 

by the plaintiff to the 
defendant where no 
fixed penod of credit 
is agreed upon 
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56 — For the price of work Three When the work is done 
done by the plaintiff years 

for the defendant at 
his request where no 
time has been fixed for 
payment 

354 A suit by a goldsmith to recover the pnee of his labour m raakin" 
ornaments falls under this Article — Vi shnu v Gopal 1885 P J 352 
so also a suit by a printer to recover costs of printing— Ambica v NUya 
Nand 30 Cal 687 

A suit by a Zemindar to recoser sums expended by lum at the defen 
dants request for the repair of a tank for the irrigation of lands held by 
them in common with him is a suit for work done at the defendants 
request and governed by this Article — Sundaram v Sankara 9 Mad 
334 

As regards a suit by a contractor for recovery of pnee of work done 
for constructing and repairing certain buildings as well as for pnee of 
materials see notes under Article 52 

Where the plaintiff a contractor was engaged by the defendant to 
do some work for the defendant s pnncipa! who was a Ruling Prince 
and the plaintiff was refused permission by Government to sue the Prince, 
a suit against the agent (defendant) was maintainable and it fell under 
this Article — Abdul Ah v Von Goldstein 43 P R 1910 

57— For money payable Three When the loan is made 

for money lent years 

355 Scope — \rts 57 and 59 are applicable to loans payable on 
demand therefore a suit to recover money lent with interest upon a 
verbal agreement that the loa 1 should be repaid within one year is not 
governed by this Article but by Art 115 — Rameshwar v Ran Chand 
10 Cal 1033 Ramasams v Muthusam 15 Mad 380 

356 Pledge — A suit for money lent under \rt 57 would not be less 
so where the money lent is secured by a pledge the period of hmita 
tion for such a suit would be three years from the date of the loan Thus 
m a suit by a pawnee to rccoier the balance due on his debt after accounting 
for the proceeds of the sale of the articles pledged it was contended by 
the plaintiff that the time ran under this Article from the date of the sale 
because it was only then ascertained that any balance was due on the 
original loan but the Court held that time ran fiom the date of the loan 
The suit was one to recover the unpaid balance of a loan and tj e fact 
that moveable property had been pledged did not change the nature of the 
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suit — Sayid Ah v Debt Prosad , 24 All. 251 , Ycllappa v. Parasharamappa, 
30 Bom 218 

Where the suit on a pledge of certain moveab'e property is to recover 
the amount due by sale of the property pledged as also for a persona! 
remedy against the defendant for recovering any balance which may f 
remain due after such sale, the suit will be governed by Art 37 so far as 
the personal remedy is concerned, and by Art 120 so far as the remedy 
by sale of the pledged property « concerned — Hint Chani v Jagabandha, 

22 Cal 21 . Mudait Mohan v Kanhai Lai. 17 All 2 84 : Mahahnga v. Gaxa- 
path*. 27 Mad 538 (F B ) If the personal remedy is barred, a right to 
enforce the charge against the property will still exist — Nun Chani v 
Jagabandhu, 23 Cal 31 (dissenting from Villa Kami* v Kalekar, 11 Mad 
*53) 

Thavanai accounts — \ suit for money lent on a thavanai account 
is governed by Art 60 and not by this Article See Note 362 under 
Art 60 

58. — Like suit when the Three When the cheque is paid, 
lender has given a years 
cheque for the money 

357 This* Article is the same as in English Law Time runs when 
the cheque is paid and not when it is given , and the reason for the law 
is that if the loan was considered as made when the cheque was given, 
the lender might sue for it at once before the cheque was presented, and 
on presentation the cheque might be dishonoured— -Garden v Bruce, 

LR3CP300 

59 — For money lent un- Three When the loan is made, 
der an agreement that years 
it shall be payable 
on demand 
bee notes under Art. 60 

358 The words ‘on demand ’ have been used in this Article in the 
legal sense of the term, 1 e , forthwith and without demand — M Chetly 
v Palantappa, 13 Bur L T 21 According to the Law of England, 
when money is payable “on demand” and nothing further is said, it is 
payable at once and without demand, and time under the statute of Limita- 
tions begins to run at once. The most common instances of the appli- 
cation of this principle are of money lent repayable on demand or at request, 
and promissory notes payable on demand This principle has been applied 
by Articles 59 and 73 to casts of money lent and bills of exchange and 
promissory notes payable on demand — Secretary of Stale v Radhika Prosad 
Bapuh, 46 Mad 259 (288) 
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60 — ror money dcposi Three When the demand is made 
ted under an agree jears 
meat that it shall be 
payable on demand 
including money of a 
customer in the hands 
of his banker so pay 
able 

Change —The words including money of a customer in the hands 
of his banter so payable did not exist in the Act of 1877 For reason 
of this change see Note 361 below 

359 Money —Specific coins eg gold mohurs entrusted to a 
bailee for a git en purpose to be returned in specie mil be treated as money 
within the meaning of this section — Kalyait Mol v Ktshen Chand 41 
All 643 (043) 

360 Deposit and loan — There is a good deal of difficulty in ascer 
taming whether a suit comes under Article 39 or Article 60 it is not clear 
what the Legislature meant by the word deposited in Article 60 but 
there must be some difference between money lent and money deposited 
and a plaintiff relying upon Vrticle 60 must provo that something took 
place between the parties at the time the money passed which would con 
stitutc the handing over of the money a deposit and not a loan It has 
been suggested that the diffe ence between a loan and a deposit is that the 
borrower who takes money on deposit stands tn a fiduciary relationship 
to the lender That might either arise from a direct agreement or might 
be implied from the circumstances in which the money came to the hands 
of the borrower Ordinarily when \ hands over money to B on the under 
standing that it is not a gift but has to be repaid when demanded that 
would be considered m law a loan and when the plaintiff seeks to prove 
that the money so handed over was a deposit the onus would ic upon 
him to prove that there were additional circumstances which turned the 
loan into a deposit There is no distinction in this Act between a money 
lent and money deposited as regards the agreement to repay so that it 
is not the agreement that the money should tx* pa>able on demand that 
distinguishes a deposit from a loan There must be something further 
proved and it is not possible to define exactly what that something further 
must b<^-~ Chtnla na 1 v hachubkai 23 Bom L U 503 73 Ind Cas 978 
AIR 1924 Bom 28 

A deposit is a loan and sometlung more 1 e the depositee stands in a 
fiduciary relation to the depositor therefore where the plaintiff claimed 
to recover from the defendant who was bus grand father a certain sum 
which was the amount standing to his credit in the defendants books 
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and it was found that these sums were presents which had been made 
to him on his birthday and from time to time paid over to the defendant 
by the plaintiff's mother(dcfendant s daughter) and that these sums were 
earned over from year to year m the defendant's books, the interest being 
added each year , it was held that the defendant stood in a fiduciary posi- 
tion to the plaintiff, and therefore there was a deposit within the meaning 
of this Article and not a loan, and limitation did not commence to run 
until demand — Dorabn v Manchetjt. ig Bom 353, affirmed on appeal 
in Manchetjt v Dorabji, 19 Bom 775 

Similarly, where the grand-father of one P intended to make a gift 
to her of Rs 1000 and in fact made the gift and asked the defendant who 
was a relation of his to hold the money for her and to give it to her when 
she attained her majority, or when she might demand it, with interest 
at a certain rate it was held that the transaction was clearly m the nature 
of a deposit of money m the hands of the defendant, and this Article ap 
plied — Narayanan v Vellayappa, 1916 M W N 206 

Where one M entrusted his nephew S a nch money-lender, with some 
money for investment, and the latter accordingly first deposited the amount 
with a third party but subsequently withdrew it anti invested it id his 
own firm, there being no evidence as to the exact terms on which the money 
was handed over, held that the presumption was that the money was 
deposited on terms that it should be payable on demand and the smt for 
its recovery fell under this Article — Ramanathan v Subramanya, 28 M L 
J 372 

The plaintiff from time to time kept money with the defendants for 
safe custody The defendants were at liberty to employ the money in 
their own business and in case they did so they were to pay a certain 
interest on the money so employed Held that the relation between the 
parties was not that ol lender and borrower, as the defendants did not 
take the money for their own benefit and did not agree to pay interest 
for it themselves The transaction was in the nature of a deposit under 
Article 60 — Jogendra v Dvikoo Ram 25 C W N 981 

Where the plaintiff bailed 400 gold raohurs with the defendant for 
specific purposes, and on demand b-mg made, the delivery was refused, 
it was held that the suit for the return ol those mohurs or for their value 
was a suit for 'money deposited under an agreement that it shall be payable 
on demand’ and that this Article governed tile case — Kalyan Mai v Ktsen 
Chand, 41 All 643 

361. Banker and cistome’- —There was a conflict of opinion as 
to whether the relationship between a banker and customer was that of 
depositee and depositor under Article 60 or of borrower and lender under 
Article 39 In Issur Chunder v Jiban 16 Cal 23 and Perundevituyar 
v. Nannnalvar, 18 Mad 390, it was held that the transaction was in the 
nature of a deposit . but in lekha v Natha, 13 Bom 338, Dharant v. Ganga, 
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29 All 773 and Chandu v Chanda 95 P R 1885 the relationship was 
held to be that of borrower and lender This conflict has been set at rest 
by the addition of the words ' incloding payable in Article 60 so 
that a banker is now regarded as a depositee — -Juggi Laly KisJien Lai, 
37 Ail 292 

The word ‘banker’ in this Article does not mean a professional banker 
It is not necessary to prove that the defendants were carrying on business 
only as bankers k man might become a banker or place himself in the 
position of a banker with regard to a particular customer , and if the deal- 
ings between the lender and the borrower are such that the Court is satisfied 
that it could be said that the borrower is in the position of a banker to the 
lender, then the money so lent could be considered as a deposit Where 
the evidence shows that the plaintiff was lending ’money to the defendants 
at a low rate of interest, and the defendants were lending out that money 
and other money deposited m a similar fashion at a higher rate, held that 
it was exactly in the nature of a banker s business — Bhimanna v Vemchand, 
28 Ijom L R 7J, 93 Ind Cas 213 A I R 19 6 Bom 168 

Money left in the hands of a trader who is not a banker, under cir- 
cumstances such as would make it the money of a customer if the depositee 
were a banker will be considered as a deposit and a suit to recover money 
SO deposited will fall under this Article — Subramanian v Kadtresan, 39 
Mad 1081 (1084), 30 M L J 245, 32 Ind Cas 965 

362. Thavanai account — The custom of thavanai transaction among 
Natukottai Chetties is that the deposit is made for a fixed and certain 
period of two months at the rate of interest which is fixed weekly by 
members of the Chetty community , the depositor cannot demand repay- 
ment before the end of two months for which he has deposited the money. 
If the depositor does not demand it at the end of the term, and the depositee 
does not elect to repay it then the deposit is taken to be extended for 
another penod of two months, the rate of interest to be fixed by the weekly 
meeting of the community, and so on until the money 1$ repaid 

A suit for money due under a thavanai transaction is governed by 
Art. 60 or 115 (and not Art. 57) It is not clear whether the money de- 
posited on a lhavanat account is repayable at once upon demand, or 13 
repayable only after the expiration of the current lhavanat penod when 
the demand is made In the former case. Art 60 would apply, and tune 
would begin to run from the date of demand and in the latter, time runs 
under Art 115 from the expiry of the current thavanai penod when the 
demand is made — Muthia v Ramanathan, 1918 M W N 242 , Vellay - 
appa v U nnamalai, 1917 M W N 838 Annamalat v A nnamalai, 10 
L. W 67 In a Burma case it has been held that money deposited on a 
thavanai account is not repayable until the end of the penod of deposit 
when tile demand is made, and a suit to recover money deposited on 
lhavanat account is governed by Article 60, and must be brought 1 
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three years from the tune when the demand is made — M Chetly v Pala 
ntappa 13 Bar L T 21 

In Cke'lappa v Suhraiiaman 1918 M W N 5G4 it has been held 
that the suit is governed by Article 60 and no other because the money 
deposited on the understanding that it is to be paid on demand after the 
expiry of a fixed period does not cease to be a deposit payable on demand 
within the meaning of Art 60 

It is dear that Art 57 cannot apply because under that Article tune 
runs from the date of the loan whereas n thauanai accounts time runs 
ex hypotkesi from the expiry of the thavana 1 period besides the transac 
tion is more in the nature of a deposit than a loan and the Natukottai 
Chetties are bankers with.n the meaning of Art 60 — Vellayappa v Unna 
nalax 1917 M W N 85P 

In cases of deposit on thauanai where the agreement is that interest 
is not to be paid until demanded but should be added to the principal 
f he whole amount being treated as a fresh deposit at the end of each tha 
oanat led that the proper Article applicable to a suit for recovery of the 
principal and interest is Art 60 and not that the claim for intere t is govern 
ed by Art 63 — Narayanan v Subbtah 43 flfad 6 ->9 

363 On demand —In Article 59 the term on demand is used m 
its legal sense t e forthwith and without demand but Article 60 applies 
to rases of deposit of money repayable on demand in the popular reuse 
of the term * e after actual demand is made — M Chetyv Palatnappa 
CJetty 13 Bur L T 21 

61 —For money payable Three When the money is pajd 
to the plaintiff for years 
money paid for the 
defendant 

364 Contribution suits — A contribution suit brought against the 
co parceners by the managing member of a family who was compelled to 
pay the whole family debt is governed hy this Article — Tirupatiraju v 
Rajagopala 8 M L J 271 

Where money is paid by one of the joint owners of an undertenure on 
account of decrees for rent and revenue in arrears to save the estate from 
sale a suit by him for contribution against the other owners falls within 
this Article — Sukhamo a v Ishan 25 Ca! 8}4 (P C ) at p 851 

A suit bv the plaintiff to recover the money which he has paid in excess 
of his own moietv for the expenses of Certain temple held jointly by him 
and the defendant which excess tl e defendant ought to have paid is 
governed by tins Article and the fact that it may be necessary to examine 
certain accounts cannot by itself render the suit one for account — Rat 1 a < 

L a/71 v Gopal Lalji 19 All 244 
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jo aioqjft aq; pird SEq oqM injij r jo jaupEd r (q uoququ;uoa joj ;tns y 

(b6C) 16S tnog H> i/viuvav^ a pcsvjj fvtng — sjiEdaj aq; 
jo sasuodxa aq; Xipuba ojEqs o; sjauAio oa aq; jo pcd aq; uo saqdnii mej 
oq; qaiqM asnuojd aq; uodn jnq jobjjuco pajajsiSaj aq; uodn jou sqsaj 
pasEq si uoipu aq; qoiqAi uodn unep aq; ;aX jaEjjooa pajajsiSaj aq; jo ;no 
jsoje ssaupa;qaput \eui2uo aq; qSnoqqr asnraaq gn apipy Xq ppaAOa 
;on seas ;i apqjy Siq; Xq paiuaAoS uoi;nqu;uoa JOJ ;ms e XqEOJ seai 
; i aauis pajjEq SEAS ;ms aq; ;Bq; PP*I seas jj siirdaj aq; jo sasuadxa 
aq; o; uoqnqu;uoa siq ;uEpuajap aq; uiojj javoaaj o; ;ms e jqgnojq aq 
9161 uj jiEdoj aq; joj s;soa ojoqAi aq; pied anop guuiE(d aq; pue ;i 
jredaj o; sarprd aq; o; aai^ou oae 8 X;qEdioiuniv oq; uoi;rpidEpp jo a;e;s 
e o;ui ua]|Ej SuiAtq jpAv aq; Jl6l uj vjouaio aq; qjoq Xq aprui oq O; 
aia/iA sjiedoi Aiessaoau aq; ;eq; paya aq; o; ^uauiaajSe p3sa;si2ai e cqoi 
paaa;ua Xaqx jpAv e panavo Xi;uiot juspuajap aq; puE pi;uiE|d aqx 

61. a i 5 

bi 043 p*o A t A svpninx — apipy siq; Japun |pj ;ins aq; ;tqj pi>H 2ui 
icap qons in papuadxa stuns aq; jo ajeq» Mq ;uepuajop aq; uiojj javoaaj 
0; ;m» ;uas»jd aq; ;q£nojq pue puto aq; paji-ap Jjpuiejj ;uEpuajap 
aq; tuojj s;soa aq; Ji> ajEqs u tjjaa 1 jasoaaj o; puE ;urpuajap aq; put 
jpsunq o; uounuoa puio e jiap o; seas jjijuir|d „q; pjbaie ub jojuji 

hi 
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payment made b\ the plaintiff and any later pavment made by the 
defendant towards the joint 1 ability would not enure for the benefit 
of the plaintiff or sa\e limitation — Marudai v Chtnnakannii 1919 
M W V 429 

Where the payment is involuntary, ? g where tne plaintiff s pro 
pertj is attached and sold and the sale proceeds paid over to the decree 
holder, time will begin to run from the date when the sale proceeds were 
drawn by the decree holder from Court, and not from the date of the sale 
of the property of the plaintiff — Pattabhua nayya v Ramayya ao Mad 
23 {following Fuckoruideen v Mahitna C bunder 4 Cal 5 n) 

62 — For money payable Three When the money is 
by the defendant to years received, 

the plaintiff for money 
received by the defen- 
dant for the plain- 
tiff’s use 

368 The language of this Article is borrowed from the form of count 
formerly in vogue in England under the Common I aw Procedure Act, 
1852 This count was applicable where a defendant received money which 
in justice and equity belonged to the plaintiff under circumstances which 
rendered the receipt by the defendant to the use of the plaintiff It was 
a form of suit which was adopted when the plaintiff s money had been wrong 
fuly obtained by the defendant as for example when money was exacted 
by extortion or oppression or by abuse of legal process or when overcharges 
were pa d to a earner to induce him to carry goods, or when money was 
paid by the plaintiff in discharge of a demand illegally made under colour 
of an office It was a form of claim which was applicable when the plain- 
hH s money had been wrongfully obtained by the defendant, and the plain- 
tiff in adopting it waived the wrong and claimed the money as money 
received for his use — Rajputana Malwa Railway Stores v Ajmere Muni- 
cipal Baird, 32 All 491 (at p 496) See Masts v Matfarlanc, 2 Burr 
1005 (loio) , Morgan v Palmer, (1824) 2 B & C 729 26 R R 537 , n e ate 
v Harding {1851) 6 Ex 349 86 R R 328 , Bunan Chandra v Promotha, 
49 Cal 88G (889) 36C L J 295 

In an action for money had and received there must be pavity of a legal 
recognizable nature between *he plaintiff and the defendant — Rttmasami 
v UulAusam*. 41 Mad 923 This Article appLes if there exists such 
privity between the plaintiff and the defendant, so that the defendant may 
lx? said to have held the money in trust for the plaintiff — Nihut Singh 
v Secretary, Gurudwara, 92 Iud Cas 731, AIR 1926 Lab 228 

369 Scope —This Article would apply where the money was received 
by the defend ant for the plaintiff himself if the receipt had been for some- 
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payment made bv the plaintiff and any later payment made by the 
defendant towards the joint 1 abihty would not enure for the benefit 
of the plaintiff or save limitation — Marulat v Cktmtakannu 19 19 
M \V N 429 

Where the payment is involuntary, * g where tne plaintiffs pro- 
perty is attached and sold and the sale-proceeds paid over to the decree- 
holder, time will begin to run from the date when the sale-proceeds were 
drawn by the decree holder from Court, and not from the date of the sale 
of the property of the plaintiff— Pattabhirawayya v Ramayya, 20 Mad 
23 (following Fuchoruideen v Mahxma Ckundtr, 4 Cal 520) 

62 — For money payable Three When the money is 
by the defendant to years received, 

the plaintiff for money 
received by the defen- 
dant for the plain- 
tiff's use 

368 The language of this Article is borrowed from the form of count 
formerly in vogus in England under the Common I aw Procedure Act, 
1852 This count was applicable where a defendant received money which 
in justice and equity belonged to the plaintiff under circumstances which 
rendered the receipt by the defendant to the use of the plaintiff It was 
a form of suit which was adopted when the plaintiff s money had been wrong 
ful y obtained by the defendant as for example when money was exacted 
by extortion or oppression or by abuse of legal process or when overcharges 
were paid to a earner to induce him to carry goods, or when money was 
paid by the plaintiff in discharge of a demand illegally made under colour 
of an office It was a form of claim which was applicable when the plain- 
tiff s money had been wrongfully obtained by the defendant, and the plain- 
tiff m adopbng it waived the wrong and claimed the money as money 
received for his use — Rajputana Mahoa Railway Stores v Ajmere Muni- 
cipal Board, 32 All 49* (at p 496) See Mos's v Mac far lane, 2 Burr. 
1003 (1010) Morgan v Palmer, (1824) 2 B & C 729 26 R R 537 ; Neale 
v Harding (1851) 6 Ex 349 86 R R 328 , Bunan Chandra v Pcomotha, 
49 Cal 886(889). 36 C L J 295 

In an action for money had and received there must be pnvity of a legal 
recognizable nature between *he plaintiff and the defendant — Ramasann 
v Mulhusamt, 41 Mad 923 This Article appl'es if there exists such 
pnvity between the plaintiff and the defendant, so that the defendant may 
be said to have held the money in trust for the p'ainfiff— Nthal Smeh 
v Secretary , Gurudwara. 92 Ind Cas 731, A I. R 1926 Lah 228 

369 Scope —This Article would apply where the money was received 
by the defendant for the plaintiff himself if the receipt had been 


for some 
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behalf of the purchaser and sued him for the revenue pa d held that the 
suit was not governed by Article 116 but by this Article and the plaintiff 
could not claim k sts for more than three years prior to the date of the 
suit — Ukkaram v Ukkaran jiM L J 159 94 Ind Cas T046 AIR 
1926 Mad 633 

Where a prior mortgagee sues upon his mortgage impleading the puisne 
mortgagee and obtains a decree for sale and the puisne mortgagee pays 
off and discharges the decree he thereby acquires on the principle of sec 
tfons 74 and 95 of the Transfer of Property Act a charge upon the property 
which he can enforce within 12 years (Art 132) But he is also entitled 
under the provisions of sec 69 of the Contract Act to be reimbursed the 
money by the mortgagor and **an sue to recover it from the mortgagor 
personally within three year® of the date of his payment under this Article 
—Shib Lai v Munm Lai 44 All 67 

366 Involuntary payment — It is immaterial whether the party 
seeking contribution made the payment vo’unlartly or involuntarily t e 
whether he made the payment of his own accord and averted any coercive 
process or whether the amount was reatised by seizure and sale of his 
property under legal process — per Bhashyam Aiyanger J in Rajah ofVt'ia 
nagram v Rajah Setrucher’a 26 Mad 686 (F B ) at p 693 T ^ e worc * 
paid in Articles 61 and 99 includes payments made or denved out of the 

sale proceeds or income of the property of the person seeking contribution 
just as under sec -o the receipt by a mortgagee of the produce of land 
mortgaged to him is a payment made to him by the debtor for the purposes 
of that section — Ibid (at p 694) This is also the view of the Calcutta 
High Court in Go math v Chandra Nath 26 C W N 340 But in an ear 
her Calcutta case it was held that where money was realised by coercive 
process t ( by sale of plaintiff s property a su t for contribution fell under 
Art 120 — Kumar Nath v Nobo Kumar 26 Cal 241 

367 Starting point of limitation — The cause of action for a suit 
under this Article arises when the money is actually paid 1 e when the 
plaintiff is actually out of pocket — Torab 4 lt v Nilrutton 13 Cal 155 
Thus where money which was deposited with the plaintiff bv T in the 
name of and to the credit of one A was withdrawn by T m May 1873 and 
the plaintiff was subsequently sued by A and had to pay the decretal money 
into Court in January 1883 held that the period of limitation for a suit 
by the plaintiff against T and A to recover the sum so paid into Court 
began to run from the date of such payment 1 e January 1883 and not 
when the money was withdrawn from him by the depositor (May 1873) 
—Ibid 

Where two persons being under a joint liability to pay a sum of money 
to a third both made payments but one of them paid more than what 
was legally due for his share and brought a suit for contribution the suit 
was governed by this Article and limitation ran from the date 0/ the last 
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payment made b\ the plaintiff and any later payment made by the 
defendant towards the joint 1 ability would not enure for the benefit 
of the plaintiff or saie limitation— V<tn<4ai v Chtitnahannu 1919 
'! W \’ 429 

Where the payment is involuntary t g where tnc plaintiffs pro 
perty is attached and sold and the sale proceeds paid over to the decree 
holder time will begin to run from the date when the sale proceeds were 
drawn by the decree holder from Court and not from the date of the sale 
of the property of the plaintiff — Paltabhita nayya v Ramayya 20 Mad 
"3 (following Fuekoruideen v Mahuna Ch under 4 Cal 52 ) 

62 — For money paj able Three When the money 

by the defendant to jeirs received 

the plaintiff for money 
received by the defen 
dant for the plain 
tiff s tise 

368 The languag of this Article is borrowed from the form of count 
formerly m vogu“ in England under the Common I .aw Procedure Act, 
1852 This count was applicable where a defendant received money which 
in justice and equity belonged to the plaintiff under circumstances which 
rendered the receipt by the defendant to the use of the plaintiff It was 
a form of suit which was adopted when the plaintiff s money had been wrong 
ful y obtained by the defendant as for example when money was exacted 
by extortion or oppression or by abuse of legal process or when overcharges 
were paid to a earner to induce him to carry goods or when money was 
paid by the plaintiff in discharge of a demand illegally made undeT colour 
of an office It was a form of claim which was applicable when the plain 
tiff s money had been wrongfully obtained by the defendant and the plain 
tiff in adopting it waived the wrong and claimed the money as mcncy 
received for his use — Ra putana Mala/a Railway Stores v Ajmere Mum 
ctpal Boird 32 All 491 (3t p 496) See Mos m s v Macfarlane 2 Burr 
1005 (1010) Morgan v Palmer (1824) 2 B tC 729 26E K 537 Neale 
v Harding {1851) 6 Ex 349 86 R R 328 Hi man Chandra v P/omotha 
49'Cal 886(889) 36 C L J 295 

In an action for money had and received there must be privity of a legal 
recognizable nature between *he plaintiff and the defendant — Ramasami 
v Mulhusantt 41 Mad 923 This Article applies if there exists such 
pnvity between the plaintiff and the defendant so that the defendant may 
be said to have held the money in trust for the plaintiff — Nihal Singh 
v Secretary Gurudwara 92 Ind Cas 731 AIR I926 Lah 228 

369 Scope — This Article would apply where the money was received 
by the defendant for the plaintiff himself if the receipt had been for some 
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body else whose shoes the plaintiff had stepped into this Article would 
not apply — Chand v 4ngan 13 All 368 

It was held in an Allahabad case that this Article would only apply Where 
the amount was received for the plaintiff s use bv the defendant hi »t self 
if the amount had been received by the predecessor of the defendant 
this Article would not apply Therefore a suit by the client against the 
pleader s legal representative for money which had been received by the 
deceased pleader from Court on behalf of the plaintiff was held to be govern 
ed by Art i">o and not by this Article — Btndraban v Jamuna 25 All 55 
But m this case the learned Judges have taken no account of the defini 
tion of defendant given in sec 2 which includes the defendant s legal 
representatives In a recent Calcutta case it has been nghtly held that a 
suit by the plaintiff against the pleader s son and legal representative for 
recovery o* a sum of money received by the pleader out of Court for the 
use of the plaint ff is governed by this Article and not by Article 120 — 
Ramhan v Rohi>n Kanta 35 C L J 330 AIR ig22 Cal 499 The 
same view has been taken by the Patna High Court in Rame'hmar v 
Narendr 1 5 P L T 355 71 Ind Cas 916 AIR 1923 Pat 259 {follow 
mg 31CL] 330) But where the suit against the legal representative 
involves taking of accounts and is not a suit for a specific sum of money 
Article 62 cannot apply c ee Rao Ctrraj Singh v Raghubtr 31 All 429 
ratima v Imiian 1 P R 1912 

Plaintiff entrusted certain goods to the defendant s brother who how 
ever appropriated the goods to his own use and after his death the defen 
dant also sold the goods and held the proceeds as agent of the 
widow of the deceased Plaintiff thereupon sued to recover the money 
from the defendant Held that this Article did not apply for when the 
defendant sold the goods he received the money not for the use of the 
plaintiff but for the use of the widow of his deceased brother The suit 
fell under Article 120 — Gurudas v Ram Naratn 10 Cal 860 864 (PC) 

370 Received — This Article only applies to cases where a definite 
sum of money has been received by the defendant and which the law 
says he must hold for the use of the plaintiff it does not govern case 3 where 
the suit is really one for account and it is sought to recover from the defen 
dant not only the money which he actually received but also moneys 
which he ought to have received but failed to receive for his default— 
Stifc&a Rao v Rama Rao 40 Mad 291 (293) Such a suit is governed bv 
Article 120 

It is not necessary to prove that the defendant intended to receive 
the money for the use of the plaintiff whether he intended to receive the 
money on behalf of the plaintiff or he intended to appropriate it to his own 
use this Article applies all the same if the money actually belongs to the 
plaintiff — Dttrga Drvt v Ram Nath 85 P R 1919 Lac him v Dhanukdhan 
»7 Ind Cas 351 (332) Hanhar v Syd Mohamed 1 P L J 374 
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This Article would apply to a suit brought by the plaintiff to recover 
from the defendant the money received by the latter to the plaintiff s use, 
even though at the time when the defendant realised the money a suit by 
the plaintiff to recover the money from the person originally liable would 
have been barred by limitation — Mahabtr Prasad v Parsandt, 45 All 
410 si A L J 345 74 Cas 939 A I R 1923 All 532 

371 Surplus sale proceeds — A suit for recovery of surplus pro- 
ceeds of a sale held for arrears of revenue wrongfully taken away by the 
defendant comes under this Article — Hanhar v Syed Mohamed, iP.L J. 
374 , Bhagwan v Karam Husain 33 All 708 {F B ) atp 726 

Similarly, this Article governs a suit to recover the surplus proceeds 
of a sale of a patm tenure held for arrears of rent, which were wrongfully 
withdrawn from Court by the defendant — Niranka v. At ul Krishna. 28 
C W N 1009 AIR 1915 Cal 67 

Just after the purchase of the mortgaged property by the mortgagee, 
the property was sold for arrears of Government revenue . after payment 
of the arrears a surplus was left with the Collector, who paid it to the 
defendant, the previous owner, a suit by the mortgagee to recover the 
surplus sale proceeds from the defendant was governed by this Article— 
Lackmi v Dhanukdhan, 17 Ind Cas 351 (Cal). 

But the surplus proceeds of a revenue sale remaining m the hands 
of the Collector under the statutory provisions of sec 31 of Act XI of 
1859. are not money had and received for the use of the proprietor of 
the estate , and a suit to recover the proceeds from the Collector is govern- 
ed by Article 120 and not by this Article — Secretary of State v Guru Proshad, 
20 Cal 51TB (overruling Secretary of Stale v Fatal All, 18 Cal 234) 

372 Suit to recover share of family property — At the separation 
of the members of a joint family, the unrealised debts as well as other 
properties of the family were left undivided The debts and the rents of 
the properties were subsequently realised by one or some members of the 
separated family In a suit brought by the other members for their 
shares in the moneys so realised, it was held that this Article applied and 
time ran from the date of the realisation of the moneys — Banoo Tewari 
V Dhoona Tewari 24 Cal 309, Ramalagu v Solai, 41 M L J 274, 69 
Ind Cas 274 , Arunachala v Ramasamya, 6 Mad 402 , Vaidyanatha v, 
Ayasamy 32 Mad 191 But »t has been recently held by a Tull Bench 
of the Madras High Court, following the English law in Thomas v Thomas, 
(1850) 5 Ex 28, that Article 62 is inapplicable to the case, for one tenant- 
in-common cannot maintain an action for money had and received against 
bis co-tenant, but can only bnng a suit for account, and the only Article 
apphcablc would be Art 120, unless an agency can be presumed in which 
case Article 89 will apply — Yeruhota v Yetutola, 45 Mad 648 (F. B ), 
42 M L J 507, AIR 1922 Mad 130 (following Subba Rao v Rama Rao 
40 Mad 291) 

L. 21 
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But if on partition of the joint family property a portion of the family 
property is left joint in the hands of one or some members by a family 
arrangement, the member or members in whose possession it is left will be 
agents of the other members A suit by the other members for an account 
of such property (moveable) and for recovery of their shares is governed by 
Article 89 and not by Article 62 or 120 Limitation begins to run from the 
date when an account is demanded and refused, or if no demand is made 
when the agency is terminated — Gabit Naroba v Ztpru Ranmngh 45 Bom 
313 , Yerukda v Yerukola, 45 Mad 648 (663), 42 M L J 507. 71 Ind 
Cas 177 

Where after separation of a family, two of its members held a bond 
jointly, a suit by one of them for his share of money recovered by the 
other on such bond was governed by Art 62, and not by Art 127 because 
the family was no longer joint-— T/iaAifr v Parlab 6 All 442 , Gajraj v 
Sadho is O C 397 

Where a debt due to two brothers jointly was realised before partition 
by one brother, who afterwards fraudulently represented to the other 
brothers representative at the time of partition that the debt was still 
outstanding, a suit by the latter to recover his share of the money was 
governed by this Article and limitation would run according to section 
18 from the time when the plaintiff was aware of the fraud — Lakshmi 
narasamma v Lakshmamma, 25 M L J 531 

373 Suit against ex-agent — A suit by the plaintiff against his ex 
agent for money realised by the latter after the termination of the agency 
falls under this Article — Hansraj v Ratm, 13 A L J 494 

The plaintiffs were the proprietors of a bnck making business which 
had a branch at Muttra where the defendant was employed as their agent 
The defendant, however, in course of time started a bnck making business 
of his own at Bnndaban, close to Muttra, so that all orders for bricks amving 
at the plaintiffs' branch firm at Muttra were forwarded to and executed bythe 
defendant’s own firm at Bnndaban In consequence of this the plaintiffs 
dispensed with the services of the defendant in 1913, and in 1916, more 
than three years after the dismissal, brought a suit against him to recover 
the profits made by the defendant from his bnck business It was held 
that it was the duty of the defendant as agent not merely to do nothing 
to injure the interests of the plaintiffs’ firm, but to do all in hts power to 
further them, and therefore not to place himself in a position adverse to 
the interests of his principal , and the profits which he made in his own firm 
out of the plaintiffs' branch firm in the manner mentioned above, and which 
he was bound in hts capacity as agent to pay over to his employers, must 
be regarded as monej had and received for the use of the principal In 
thi3 view of the case Art 62 appbes, but the suit being brought more than 
three >ears from the date when the monies were received, was time -barred 
As this cause of action anses out of mixed consideration the suit may come 
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within Art go but even aopljmg that Article the «-uit is also barred 
as the plaintiffs had knowledge of the defendants misconduct more than 
three jears before suit — Puran Mai v Ford 41 All 635 

374 Suit for refund of consideration money —Where the consi 
deration failed ab tntho the transaction being in its inception void the 
suit is governed by this Article and not by Article 97 which deals with suits 
for refund of money paid upon an existing consideration which afterwards 
fails — Buta Ram v Gurdas 44 P R 1918 Ardeshir v Vajesmgh 2 5 
Bom 593 Barit 1 Reddt v Taltapragada 35 Mad 39 IVestropp v Solomon 
1 D &. L 122 Hunt v Stlk 5 East 449 Blackburn v Smith 2 Ex 783 
Thus a contract of sale negotiated by a minor (the minor having settled 
the terms paid consideration and received the sale deed) is void ab tntho 
A suit for refund of the consideration money is governed by Art 6’ and not 
by Art 97— Mttnm Lai v Madan Gopal 13 A L J 185 

When there is a total failure of consideration with regard to a lease 
a suit for refund of the consideration money is governed by this Article 
and not by Art 97 — Biswanalh v Surendra 19 C W N 102 

Where the mortgage being void the consideration failed ab tmlto a 
suit by the mortgagee to claim repayment of money advanced to the 
mortgagor is a suit for money had and received and is governed not by 
Art 97 but by this Article — Bai Diwali v Umedbhai 40 Bom 614 Javer 
bhai v Gordhan 39 Bom 358 

Similarly a suit by a lessee fot a refund of part of the premium paid 
for a lease proportional to the portion of the land of which possession 
could not be obtained by him it having been previously leased out by 
the lessor to another is governed by this Article and not by Article 97 
because the consideration failed ab initio in regard to that portion of the 
land — Mahomed Ayub v Elahi Baksh 49 Ind Cas 258 (Cal ) 

But where the sale was valid at its date and the purchaser took pos- 
session but subsequently a judgment creditor of the vendor sought to exe- 
cute his decree against the lands and ultimately ejected the purchaser, 
a suit by the purchaser to recover the purchase money is governed by Arti * 
c!e 97 and not by this Article because the sale being vatid at its date the 
consideration did not fail ab imho but it subsequently failed by reason 
of dispossession — VenUatanarasimhulu v Peramma 18 Mad 173 Where 
a sale by a member of a joint Hindu family governed by the ' ithila law 
went off on objection being taken by the other co sharers when the purcha 
scr attempted to take possession the sale was voidable and not void and 
a suit by the purchaser for recovery of money paid by him is governed by 
Article 97 (not by this Article) because there was an existing considera 
tion which subsequently failed by reason of the purchaser not getting 
possession — Hanumanv Hanuman 19 Cal 123 (P C) A suit by the pur 
chaser to recover a portion of the purchase money on account of the ven- 
dor s failure to give possession of a portion of the lands sold by reason 
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the vendor's not having any title to that portion, is governed by Article 
97 and not by this Article, the sale being voidable only and not void — 
Tulstram v Murltdhar, 26 Bom 750 Where the vendor sold the property 
in good faith believing it to be his own, and the vendee obtained possession 
but was subsequently ousted by the true owner, it was held that although 
the sale was void ah tmlto, still as there was good faith on the part of the 
vendor there was good consideration so long as the vendee remained m pos 
session A suit for refund of the purchase money is governed by Article 
97 and not by this Article — Narstng v Pachu, 37 Bom 538 

Where a paint taluq was sold for arrears of rent, but the sale was re 
versed on 24th August 1905 by reason of the Zemindar’s (who brought 
the taluq to sale) not having the right to make the sale, and the decree 
reversing the sale was affirmed on appeal on 3rd August 1906, a suit brought 
by the purchaser in September 1908 against the Zemindar to recover so 
much of the purchase money as the latter had received, is really a suit 
for money had and received by the defendant to the plaintiff's use, within 
the meaning of Art 62 and not a suit under Article 97, because the Zemindar 
not having the right to bring the taluq to sale, the sale was void ab tmlto 
and there was no "existing consideration" for it The suit was time barred, 
as time ran from the date of the sale Even assuming (but not holding it 
to be correct) that the suit was one under Article 97, time ran from Angust 
1905 and the suit was likewise barred — Juscttrn Botd v Prttht Chand, 46 
Cal 670 (P C ) 

375. Suit by one heir for money received by another — The plaintiff 
claimed as an heir to N deceased a moiety of monies which at the time of 
N’s death were deposited with a banker and which the defendant, the other 
heir of N, had wholly received from such banker , the suit was governed 
by this Article — Kundun v Banst, 3 All 170 

A suit by persons entitled to a portion of the money left by the de 
ceased against the holder of a succession certificate who has received the 
whole amount is governed by this Article — Najmunnissa v Amina 38 
All 188 , Amina v Najmunnissa 37 All 233, 13 A L J 255, 27 Ind Cas 
712 Where one of two brothers obtained a succession certificate in res 
pect of certain debt due to their deceased uncle, and realised some money 
on the strength of the certificate, a suit brought by the widow of the other 
brother, who died after the certificate was obtained for an account of all 
suras received by the defendant as holder of the certificate and for recovery 
of her husband's share, would fall under this Article — Abdul Chaff ar v 
Nurjahan Begum. 37 All 434 . Ahtdanntssa v Isuf Alt. 50 Cal 610, 27 
C. W N. 941, 74 Ind Cas 1010 

376 Assignment of debt — Where the plaintiff assigned a mortgage- 
debt to the defendant, and the latter under colour of the assignment reccf 
ved moneys from the mortgagor, but the assignment was subsequently 
declared void, a suit by the plaintiff to recover from the defendant the 
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amount received b> the latter from the mortgagor fell under this Article— 
Shanmuga \ Goiindasatni 30 Mad 459 

Where a mortgagee assigned the mortgage for consideration and 
afterwards received the mortgage money from the mortgagor, a suit 
b> the assignee to recover the money from the assignor (mortgagee) fell 
under this Article — Snramuln v Chenna 2 3 Mad 396 See the same 
case cited under Art 97 

Certain G P Notes standing in the name of A were assigned to B, and 
were afterwards attached in execution of a decree obtained by A’s creditors 
against A B after vainly objecting to the attachment brought a suit 
against A and the decreeholders, to establish his right to the Notes, and was 
successful in that suit While it was pending, A realised interest on the 
Notes In a suit by B to recover the interest so realised, held that this 
Article applied— Chand Mai v Sattsar Chand, 36 P R 1913 

377 Compensation money — A suit against the tenant by the land- 
lord to recover his share of compensation money awarded by Govern* 
ment and withdrawn by the tenant who falsely represented himself to be 
the real owner falls under Art 62 or Art 120 — KheUer v Dinendra 3 C 
W N 202 But where at the time when the defendant (lessee) drew out 
the compensation money, the plaintiff had not yet established his title to the 
property acquired by Government but did it subsequently, the money 
when taken out by the defendant could not be said to have been received 
for the plaintiff s use and consequently a suit by the plaintiff to recover 
the money from the defendant after he established his title to it does not 
fall under this Article but under Article 120 — Ntind Lai v Meet Aboo, 5 
Cal 597 , Knshnan v Perachan, 15 Mad 382 

378 Other suits — A suit by the plaintiff {or recovery of money 
received by the defendant, his co mortgagee in satisfaction of a mortgage 
in which both were interested, though the deed stood in the name of the 
defendant alone is a suit governed by this Article — Mahomed IVahib v 
Mahomed Ameer, 32 Cal 527 

Money deposited by the plaintiff with the defendant as part security 
for the due performance of the termi of a lease in case it should be granted 
to the plaintiff, may be recove ed .tom the defendant as money received 
to the use of the plaintiff, when negotiations for the lease subsequently 
fall through — Johury v Thakur Noth, 5 Cal 830. 

A batwarra ameen employed by the Collector drew from the public 
treasury a sum of money to pay the establuhment, but failed to pay the 
plaintiff who was a mohiimr under him In a stilt against the ameen bv 
the p'amtiff for recovery of hjs salary, it wa3 held that the plaintiff s claim 
was for money had and received on his account — Obhoy Charanv Hur 
Chandra, 13 W R 130 

A suit for money received by the pleader of the plaintltfl qjh of Co 
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for their use is governed by this Article— Ramhan v Rohm 1 35 C I* J 
330 AIR 1922 Cal 499 

A suit to recover money pail by the pl-untiff to the defendant by mistake 
in excess o ( the amount legally due s governed by Article 90 which specially 
provides for the case rath«*r than Article 62 — Toja t,nl v Momuldm 
4 Pat 148 A I R I9»5 Pat 765 

A suit for the recovery of money fraudulently obtained by the defendant 
in collusion with a third party is a suit fo r money received by the defendant 
for the plaintiff s use and governed by this Article — Raghumant v Nthnont 
Deo 2 Cal 393 

A suit for recovery of rent received by a joint lessor falls under this 
Article — Gofiat Rao v 4 mbabai 16 N L R 183 

A suit by the real claimant against a benamtdar in whose name a bond 
stood and who had realised the money due upon it is governed by this 
Article — Sundar v Fakir 25 All 6’ Subbanita v Kunhanna 30 Mad 
298 Varavanna v Rangasamt 19*5 M W N 215 

An attaching creditor is not entitled to the sale proceeds as against the 
holder 0/ a decree charging the lands attached on the ground of *he priority 
of his attachment if the charge had been created pnor to the attachment 
Where m such a case the Court had wrongly ordered the holder of the de 
crce charging the lands to refund to the attaching creditor the sale proceeds 
paid to him and he brought a suit to recover the money by the establish 
ment 0 f bis pnor ngbt to the same and to cancel the order of the Court 
compelling him to refund the money as it was made without jurisdiction 
held (by the majority of the Full Bench) that the suit fell under this Arti 
cle (but the other two Judges were of opinion that Art 120 af plied) — 
Ram hi shen v Rhavani 1 All 333 (r B ) It is very doubtful whether 
the decision of the majonty of the Full Bench m this case is correct as the 
money in this case was paid under an order of a Court winch was still in 
existence at the time of the suit — Stirling 5th Edn , p -55 

Money paid under a veil authority or under a void judgment to a 
person not entitled to receive it can be recovered from him by the rightful 
owner in an action for money had and received — Ram Narain v Dn) 
Ranke 39 All 322 (331) 

'\ here m execution of a decree a certain debt is attached and the 
amount of the debt is paid by debtor into Court and received by the 
decree holder a suit by the claimant of the debt against the decree holJer 
is governed by Art 62 or 120— Yeilammal v Ayyappa 38 Mad 978 1 ° 

execution of a decree against A certain money due to A was attached 
Before that date A had transferred lus property to B and the money was 
legally due to B The debtor of A paid the money to the bailiff whodeposit 
cd it into Court and it was paid to A s decree holder Subsequently 
B brought a suit for the recovery of the money within three years of the 
date when it was paid Held that this Article governed the suit and not 
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Art jo since the suit w is one for money had and received for the plaintiff’s 
tj*e— Xatiar i Garga 3? All 6 '6 

A decree held b\ the plaintiff was sold in execution of a decree against 
him The auction purchaser realised the amount of the decree he pur 
chased but subsequent^ the sa’e was set aside The plaintiff sued the 
auction purchaser for the reeoiery of the monei realised by him under 
the decree held that^ the suit was not one for damages but was one for 
money pal able by the defendant for money received by the defendant 
to the plaintiff s use and fell under this Article — Bhawan 1 v Rtkhi Ram 
2 AH 354 

Where a mortgaged property was sold for arrears of revenue and the 
surplus sale proceeds were withdrawn bv the mortgagor from the Collec- 
torate a suit b\ the mortgagee to rccoser his mortgage money out of the 
sale proceeds is governed b\ Article 132 or 120 but not by Article 62 org7— 
Kama’a Kanta v Abdul Bark at 27 Cal 180 

A suit to rccoxer the excess in the contribution paid by the holders 
of a part of a shetsanh vat an towards the annual emoluments of the office 
holder is governed b\ this Article — Lad) 1 v Musabt 10 Bom 665 

A suit by one sharer in a watan against another sharer or alleged sharer 
who has imnroperly received the plaintiff s share of the hak, is a suit for 
money recened by the defendant for the plaintiffs use and is governed 
by this Article — Hannuhhgaun v Hansukh 7 Bom 191 

The limitation of three years under this Article and not that of 12 
years under Art 132 is applicable to a claim by one co sharer against 
another for an aimn suifidi allowance attached to a hereditary office which 
the defendant had received from the Government treasury — Desai Maneklal 
v Desai Shiblal 8 Bom 426 

Where a person (a cd sharer in a deshpande 1 atari) having previously 
obtained a decree declaratory of his title as against his co sharers sues 
to recover arrears from them the suit is one for money had and received 
by the defendants for the plaintiff s use — Du’abh v Bansbtdhar g Bom 
hi Where the nght of the inamdar to the yearly payment of the money 
value of fixed quantities of gram payable by his hhot (the defendant), was 
settled by a decision in a previous suit between them and the inamdar 
now sued to recover arrears of such dues for 10 years, held that this 
Article applied and only three years arrears w re recoverable- Morb’at 
\ Gangadhar 8 Bom 234 

A suit by the plaintiff to recover his share of a Government allowance 
received by the defendant is subject to the limitation of three years under 
th s Article — Chamanlal v Bopuhhat 22 Bom 66g Raojt v Bah, 15 
Bom 135 

Where a Municipal Board has assessed taxes on plaintiff s goods at a 
higher rate than that sanctioned by the Government a suit for refund 
of the amount realised over and above the sanctioned rate would fall 

/ 
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this Arbclc — Rajputana Maltva Railnay Stores v A} mere Mumcibal Board, 
3* AH 40t 

Where the pnce of a consignment of goods was paid by the plaintiff 
m advance on 15th November, but when the goods were delivered on 
22nd November, certain of the goods were found missing and then the 
plaintiff «ucd for recovery of the sum overpaid, held that limitation ran 
from the failure of consideration ». e , 22nd November when the short* 
delis cry took place and not from 15th November, the date when defen* 
dant received the money — Atul Knsto v Lyon, 14 Cal 457 (460) But 
it is curious that in this case the Judges held that Ait 62 was appk 
cable while they computed the period of limitation from the date of "fai- 
lure of consideration" using the language of Article 97 

A suit to recover money under section 73 (2) C P Code, on the gionnd 
that the plaintifl and not the defendant was entitled to receive the same 
in proceedings in execution of a decree for rateable distribution, is governed 
by Art 62, and not by Art 120, the cause of action ansing on the date 
of the wrongful payment to the defendant — Baijnath v Ramaioss, 30 Mad 
62 • Vishnu v Ach’{t, 13 Bom 438 

A suit b> one co sharer for partition of the family property as well 
as to recover hts share of a certain sum received by another co -sharer or 
manager, is governed by Art 120 . if the suit was to recover the money 
only, this Article would have applied — Parsolam v Radha, 37 Alt 318 
Disputes having ansen between the heirs of one G, deceased, the defen- 
dant was appointed to sell his stock in trade and pay up the creditors 
pending certain arbitration proceedings The defendant sold certain 
property and paid up Certain debts The arbitration proceedings fell 
through In a suit brought by G s sister for recovery of her share, held 
that this Article applied — Masthuddin v Imtiazunissa 37 AH 40 

On a dispute between owners of contiguous properties, some lands 
were attached under section 146 of the Criminal Procedure Code and 
the income was deposited in the collectorate Thereupon several suit# 
were instituted by the defendant (one of the owners) for the establish* 
ment of his right and the dispute was then. compromised In thc mMn ' 
time, the defendant withdrew a portion of the money alleging that it re- 
presented his share of the profits whereupon the other owner sued him for 
the recovery of that money on the ground that the lands attached belonged 
to him 1 1 'Id that tie suit was not governed by Article 61 The defen 
dant when he withdrew the money from the collectorate took the money 
as owner, and had good reason for believing at the time tint the money 
was really his , it could not therefore be said by any process of reasoning 
that the defendant received the money for the use of the plaintiff The 
suit fell under Article 120 — A non tram v / lent Chandra, 30 Cal 473, 72 
Ind On rojr, AIR *9*3 Cal 370 

A debt due to K from B was attached before judgment in a 


suit brought 
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by \ K was thereafter adjudged an insolvent The attached debt was 
paid into Court and the Official Receix-er of K s estate claimed the money 
and applied to the Court for the payment of the money to him and not to 
V by virtue of «ee 34 of the Prov Ins Act (1007) The application was 
dismissed and the amount was paid to V The Official Receive' - then 
filed a suit to recox *r the money from V Held that this Article applied 
and not A tide 11 — Ojicul Receiver \ I e'raragh van 45 Mad 70 
(see this case cited under Artide 11) 

63 — For monej payable Three When the interest be 
for interest upon mo >ear comes due 

ney due from the de 
fendant to the plain 
tiff 


379 \ suit by a depositor against a banker for the difference be- 

tween the higher rate of interest claimed by him and the lower rate paid 
by the banker 1 a suit govered bv this Artide — Mahund 1 v Balahshen 
3 All 328 

This Artide applies where the interest is actually payable If in a 
t/ta anai transaction money is deposited with the understanding that at 
the end of each thavanai period the interest for that period is not to be 
paid but u to be added to the principal and both are to be treated as a 
fresh deposit a suit to recover principal and interest is governed by Arti 
de 60 The claim as to interest will not be treated as falling under Arti 
de 63 — Narayanan v Suppia Che'ly 43 Mad 6 9 

Where 3 mortgagee not being entitled to claim post diem interest as 
such under the mortgage claims such interest by way of damages for the 
non payment of mortgage money such a claim is governed by Article 
it6 of the Limitation Act — Mathura v Nanndar 19 All 39 (P C) See 
also Gudrt v Bhubaneswan 19 Cal 19 and Mali v Barnhart '•4 Cal 699 
(F B) ated under Art 116 


64 — For money payable 
to the plaintiff for 
money found to be 
due from the defen 
dant to the plaintiff 
on accounts stated 
between them 


Three When the accounts are 
years stated m writing 
signed by the defen 
dant or his agent duly 
authorised in this be 
half unless where the 
debt is, by a simul 
taneous agreemeat 
writing signed as 
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said, made payable at 
. a future time, and then 

when that time arrives. 

380 Account stated — An account is said to be stated only when 
there have been reciprocal demands between the parties and the balance 
struck then becomes the consideration for the discharge on either side 
[Such an account stated amounts to a new contract and is a substantive 
cause of action — Ishar Das v Harkishtn, 1016 P \V R 148 

A mere statement 0] the balance which is due on a particular date cannot 
be called an account stated within this Article An account stated is a 
transaction in which several cross items are set off one against the other 
and the balance is struck in favour of one of the parties In such a case, 
the law implies a new promise bv the other party to pay the balance in con 
sideration not merely of past debts but also Df the -extinguishment of the 
old debts on each side, and hence it is not necessarv that the batance should 
be struck within the period of limitation applicable to any of the items 
in the account — Sura) v Bourke, 5 P L J 371 , Hargopal v Abdul, 9 P 
H C R 429 

The bare sinking of a balance consisting largely of barred debts in 
the defendant’s account book in the plaintiff's handwnting which is nut 
signed by the defendant and which do**s not contain words acknowledging 
liability by the defendant or stating account on his behalf is neither an 
acknowledgment under sec 19 nor an account stated under Art 64, nor 
a promise under sec 25 {3) of the Contract Act — Gultan Mai v Ktshan 
Chand, 137 P R 1907 

Where the defendant after having examined the accounts acknowledged 
the balance due bv him and signed the entry of the same in the plaintiffs 
account book, it was held that the acknowledgment, being a mere acknoW 
ledgment of a balance struck, was neither an account stated to which Art 
64 applied, nor an evidence of a new contract which could be the basis 
of a suit — Ganga v Ram Dayal, 23 All 502 

In an account stated it is necessary that there should have been rec 
procal demands between the parties Therefore when a sum of money 
was dtpca-Aed with, tha defendant's fit®, and king alt« a suit for the raene^f 
was barred by limitation, a balance was struck calculating the amount 
of interest and principal and was signed by the defendant acknowledging 
the same to be "due for balance of old account " it was held that the 
transaction did not amount to an account stated as there was no recipro 
cal demand, but was only an acknowledgment which, as the suit had then 
long been barred by limitation was of no avail — Nahanibai v Nathu, 7 
Bom 414 In Matijunalha v Devamma 26 Mad 186, however it was 
remarked that there need not be reciprocal demands between the parties 
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jn order to bnng an account stated within this Article But this remark 
most he treated as an obiter as the judgment shows that there were in fact 
reciprocal demands in that case 

A JMafa consisting of one item on one side only and bearing the mark 
of the debtor is merely an acknowledgment and not an account stated— 
Tnbhocan v. Amina 0 Bom 516 The stnkmgof a balance in an account, 
the it»ms of which arc all on one side does not amount to an account 
stated — Jarnun \ Xand Lai 15 All 1 

Where in consequence of default in the payment of rent, an adjust- 
ment of account was entered into between the landlord and the tenant, 
and a balance found to be due from the tenant, it was held that an action to 
recover such balance with interest was not a smt for arrears of rent, but 
one for the recovery of mone> on account stated governed by the 
provisions of this Article — Do tee v Coer, aj \V R 218 

Where money is placed on deposit with another person, who after 
some time submits accounts showing a credit balance in hand, the trans- 
action is really a deposit (Art 60) and the statement of accounts will not 
alter its nature and bnng the case under the present Article — Lazarus 
v Krishna Chunder, 28 Cal 393 

The plaintiff and the defendant were partners in a business which 
terminated in the >car 1913, and on the closure of the partnership on the 
24th April 1913 the parties examined the accounts ; as a result of that 
scrutiny the defendant admitted in writing in the plaintiff s book a deb t 
balance of Rs 1017 The entry in the plaintiff’s bahi which was signed 
by the defendant, ran as follows* — "After the scrutiny of the accounts 
of this firm I have struck a debit balance against me of Rs 4017 on account 
of losses and advances of every kind ” On the 16th February 1918 the 
plaintiff sued the defendant for recovery of the sum on the basis of the 
entrj Held that the entry being an account stated between the parties, 
the suit was governed by Article O4 and not by Art 106 — Nand Lai v 
Parlab Singh, 3 Lah 326, AIR 1922 Lah 425, 69 Ind Cas 502 

Where accounts have been taken from the agent and adjusted and a 
specific snm has been found due from the agent to the principal, the latter 
becomes entitled to sue forthwith for recovery of that money A suit to 
avU/Wt Vne tm/mry *rs gcrtmiei 'c/f hsVvt-W xn ”*5, -snfi xirA k»y Jifndie 
89 because that Article refers to a suit m which accounts have to be taken 
and not a suit where an account has been rendered — Kesho Prosad v. 
Saman Mai, 25 C L J 335 

381. "Signed” — This Article does not apply unless the account 
stated is in writing and sign'd by the defendant — Dukht v. Mahomed, 
10 Cal 284 r B (overruling Shaikh Akbar v Shaikh khan, 7 Cal. 
2i'i) ; Murugappa v Vyabun, 32 SI L J 536 ; Thakurya v Sheo Singh, 
2 All 872 , Zutf.har Httss'tnv Munna Lit, 3 AH 148 (F. B). 
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63 — For compensation Three 
for breach of a pro- years 

mise to do anything 
at a specified time or 
upon the happening 
of a specified contin 
gency. 


When the time specified 
arrives or the contin- 
gency happens. 


382 A verbally became surety upon a bond executed b\ B for re- 
payment in Mav 1872 to the plaintiff, of certain advances promising 
if 3 dots not pay eventually (sht'h porjunto) I will ' Default was made, 
and in April 1878 the plaintiff filed a suit against both B and A, which 
was clearly barred against B It was held that the words " shesh port unto" 
could not be taken as limited to the time speemed in the bond, and that 
the lower Court, in order to determine whether the suit was barred against 
A, must find upon the cvi lcnce when a demand was made upon him for 
payment, and then apply this Article — Bishumb'r v Hungsheshur, 4 C 
L R 34 

In case of a promtssory note payable on demand the cause of action 
against the surety arises on the same date on which it anses against the 
principal debtor, vie the date of the pro note The surety is not entitled 
to any further notice — Brojendra Ktshore v Hindustan Co operative 
Insurance Society, 44 Cal 978 , Raja Sr'tnath v Ra/ti Peary Mohan, 2t 
C W N 470 

Where a bond executed by the defendants contained a covenant that 
money would be paid either on a certain date' or in the event of default, 
on th'* date when a certain mortgage (executed by the defendants in favour 
ot the plaintiff) would be redeemed it was held that the cause of action 
for a suit to recover money due under the bond arose when the mortgage 
was redeemed without satisfying the bond — Mahabir v Durbtjat, 8 A 
L J 233 

Where there was an agreement by the vendor to refund purchase- 
money in case of land p-oving deficient, and the land actually proved 
deficient, a suit for refund of the purchase money was a suit governed 
by this Article , if the sale deed was registered, by Art 116 — Iitshen v 
Ktnlock, 3 All 712 The defendants sold by registered sale deed their 
shares in certain land to the plaintiff and had agreed that if the land sold 
should not fall to their share in the partition proceedings which were then 
pending, they would pay compensation The vendors were allotted at 
partition a less area than the area sold to the plaintiff, and compensation 
was claimed accordingly Held that tae suit fell under this Article read 
with Article 116, and time ran from the date of the order of the Revenue 
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Officer passed u* tl e partition proceedings — Ritkan Dm v Hassan Dm 
72 Ind Cas A 1 R 1923 Lah 13 

A suit fcy the mortgagor against the mortgagee to recover the balance 
o! the consideration payable by the latter to the form r toget er with 
damages for nonpayment of the amount in time is a suit governed by 
Article 65 read with Article 116 (the mortgage being registered ) — Nan 
ba \ Irdar 13 VII 00 ( 04) 

When gram is adtanced to the defendant on a con ract that it should 
be repaid in kind a suit against the defendant for compensation for not 
basing fulfilled the promise falls under Article 65 or 115 but not under 
Art 52 or 1 o Article 5' refers only to those cases in which the contract 
is to pay for the pnee of the goods in money and not in kind — Aid Dim 
v Sjhan Singh 4 I Ah L J 2 63 65 Ind Cas 691 A I R 1922 Lah 271 
Mengha Ram \ Haisti 41 P R 191S Labh Singh v ilur Chatd 4 Lah 
L J 64 A I R 1922 Lah {->2 

Where th* promisor before the arrival of the specified time mtimat « 
his In'cntion 01 not performing his promts* still hmitat on will not com 
mence to run until the specified time arrives— Mansu'i Das % Raigayva 
1 M H C R 162 

66 — On a single bond Three The day so specified 
where a day is speci years 
Tied for payment 

383 Sin le bind — \ bond merely for the payment of a certain 
sum of money without any condition in or annexed to it is called a simple 
or single bond The term single bond is sometimes used to signify a bond 
given by an obligor as distinguished from one given by two or more — 
Halsbuiys Laws of England Vol III p 80 In Nihal Chand v Khuda 
Baksh 76 Ind Cas 150 A I R 1924 Lah. 534 a bond executed by two 
persons (vie principal debtor and surety) was held to be a nngle bond under 
t(u° Article The express on single bond means a bill or written engage 
m»nt for tne payment of money without alternative condit-on or a pe laity 
attached — Lackman v Ktsn 4 All 3 GnrdiHaMal v Pal Singh 26 P R 
1892 Ilanlal v Thatnman 26 O C I2t 

Where in a debt bond the debtor stipulated that if the principal and 
interest be not paid up at the specific 1 period the creditor would be at 
hterty to recover the amount by instituting a suit from my moveable 
and Immoveable property mV own milk it was held that the language 
was too vague to warrant the inference of the creation of a mortgage 
and that the instrument was no more than a simple bond to which Art 
66 appled if such instrument was registered Art 116 would apply — 
Collector v Beh 14 All 162 

The liability of the surety being co -extensive with the liability of the 
pnnapa 1 a suit on a bond executed by the principal debtor and 
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against both of them falls under this Article, and limitation runs as 
regards both from the date fixed for payment — NthalChandv Khuda Baksh 
(supra). 

384 Specified date — Where the bond stipulated for payment ttnlhtn 
two years or on certain contingencies, the case was not one under this 
Article as no particular day was specified for payment — Gann v Surju, 
3 All 276. 

But in Naraut v Go wi Pershad 5 Cal 21, where a bond provided 
that the principal should become due within a certain specified time, e.g 
within 6 months from the date of execution, it was held that the last day 
of the six months from the date of execution of the bond was to be regarded 
a« the day specified ’ under this Article, and a suit brought within 3 years 
from that day was not barred The same view has been taken m Ball 
v S 'towel! 2 All 322 (per Spankie J ) Gaya Prosad v Sher Alt, ijA L.J 
313 Sham Lai v Tehanya 18 A L J 476 

But where under a bond power is given to the creditor to demand the 
whole of the money due under the bond whenever default is made in pay- 
ment of the interest for any two years consecutively, it is impossible to 
predicate of the bond that there is any certain day 'specified' for pavment 
within tins Article The bond falls under Art. 80 — Hon Lai v Thamman 
Lai 26 0 C 121 9O L J 416 AIR 1923 Oudh 19 

67 — On a single bond. Three The date of executing the 

where no such day is years. * bond. 

specified 

385 Where a deed provided that if the obligee desired to recover his 
money he should be at liberty to realise it whenever he wished, it was 
held that for the purpose of limitation, money became due immediately 
upon the execution of the bond — Ga^raj v Raghubar, 18 O C 86 

68 — On a bond subject Three When the condition is 

to a condition years broken 

386 A suit against the a lnumstrator and his sureties on a bond 
executed under sec 78 of the Probate and Administration Act is governed 
by this Article — - Ramanalhan v Rangammal, 17 M L T 61, 27 Ind Cas 
849 , Ahmed v Fatima 8 Bur L T 59 26 Ind Cas 503 But m Kant* 
Chandra v All Nabi, 3} All 414. 8 A L J 199, 9 Ind Cas 935. and 
KoPuv MaThetn, xa Bur LT 22 , 56 Ind Cas 968, the Judges are 
of opinion that a suit on an administration bond is governed by Article 
121 

An administration bond is a bond ‘subject to a condition' withm the 
meaning of this Article and where the bond contains several conditions, 
and a suit is brought for breach of one of the conditions, it must be 



Art. 6 gJ 


THE INDIAN LIMITATION ACT. 


335 


filed within three years of that breach The breach of each condition 
gives nse to 3 separate cause of action and time begins to run from the 
date of the particular breach giving nse to the suit — Mating San v 
Mating Kyax 1 Rang 46} 76 Jnd Cas 802 AIR 1924 Rang 68 
Ordinarily, the administrator’s work may be said to be completed when 
he files his final accounts, showing how he has dealt with the estate and 
th-se accounts have been accepted by the Court limitation will then 
begin to run. But it very often happens that there is litigation pending 
against the administrator and in such a case the administrator (and 
consequently hu sureties) cannot be absolved until the close of the liti 
gation If a decree is passed against him in that litigation he Is bound 
as administrator to pay money ordcluer property as the case rray be, 
and failure in this respect is a breach of the bond Limitation runs 
from the date of this breach — Ibid In cases where the administration 
bond contains successive covenants each breach gives a separate ca sc 
of action, but the date of the last breach is the starting point of hmita 
tion in a suit on the bond when the bond is conditioned on the perform 
ance of several acts, and the obligation to pay is enforceable till tho last 
of the conditions has been fulfilled— Ramanathm \ Rangammal, (supra) 

A bond executed by the guardian under sec 34 of the Guardians and 
Wards Act, is a bond ‘subject to a condition’ under this Article, the condi 
t*on of the bond being that the guardian shall render accounts and shall 
pay the balance found due by him from time to time — Krishna Chethar v 
Venkata ehalapaihi, 42 Mad 302 (309) 

A suit to recover a penalty imposed under section 165 of the Madras 
Local Boards Act (V of 1884) is governed by this Article — KunJapur Taluq 
Board v. Lahshmi Narayana, 17 M L J 537 

69 — On a bill of exchange Three When the bill or note 
or promissory note years falls due * 

payable at a fixed time 
after date. 

387 M, on the 12th October 1855, drew a bill of exchange, payable 
three months after date in favour of B, which was accepted by J , Before 
the bill became due, B endorsed it to P, who again endorsed it for full 
value to MB and Co of which firm ML wa3 a partner MB and Co dis 
counted th» till with G who presented it at maturity to J. who dishonoured 
it G thereupon sued ML and obtained a decree, which ML satisfied ML 
thereupon brought the present suit, on the 18th February 1865 against 
J, as the acceptor of the bill, for the amount he paid under G’s decree 
It was Held that the suit wa3 barred, the plaintiff s cause of action having 
accrued when the bill became payable and the acceptor refused to pay— 
Mohendra v Jadub, i) ff R O C j 
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70 — On a bill ol exchange Three When the bill is presented 

payable at sight, or years 

after sight, but not at 
a fixed time 

71 — On a bill of exchange Three When the bill is presented 

accepted payable at a years at that place 

particular place 

72 — On a bill of exchange Three When the fixed time ex- 

or promissory note years pires 

payable at a fixed 
time after sight or 
after demand 

73 —On a bill of exchange Three The date of the bill or 

or promissorynotepay- years note 

able on demand and 
not accompanied by 
any writing restrain 
ing or postponing 
the right to sue 

388 The words on demand have been used in this Article in the 
sense in which they have been interpreted in English Common Law IA 
at once and without demand — Secretary of State v Radhtka Prasai 
Bapu’t 46 Mad 259 (288 289) 

A? promissory note payable at sight is a promissory note payable ‘on 
demand and is governed by this Article — Durga Pros id v Kali char an 
40 C L J 84 A I R 1924 Cal 1065 8 f Ind Cas 475 

A promissory note payable at any time within six years on demand is 
not governed by this Article but by Art 120 — Sanpvi v Kama Erafpa 
6 Mad 290 

389 Postponing right to sue — Where a promissory note was accom 
pamed with a letter in which the debtor stated that he would oay the 
principal and interest within one year held that the letter amounted to 
a wnting postponing the nght to sue within one year, and that limitation 
wou'a not run till at the expiration of the period mentioned in the writing 
and the suit was governed by Art 80 and not by this Article — Jwala 
Prasad v Sham a Char an 42 All 55 Where the defendant executed a 
promissory note to the pla ntiff payable on demand, and on *ho same date 
gave a wnting to the effect that ten months thavanai {time for payment) 
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from the date of the pro note has been freed for th s note it was held 
that the pro note was accompanied with a vntin<* postpon ng the period 
of payment consequently Article 73 d d not apply but Article 80 and 
time began to ran from the expiry of the period mentioned in the writing — 
4 nnamalat v l elayuda 39 Mad 129 (F B) overrul ng Si 10 1 v Hah in 
Mahomed 19 Mad 36S and So u uindara 1 v Narasi 1 ha 29 Mad 212 
A promissory note payable after ix months vhenever the plaintiff shall 
demand the same is a prom ssory note payable on demand with the nght 
to sue restrained far s x months and Urn tation consequently begins to run 
on the exmrj of the six months from its date — Jea inmssa v Manekji 


7 B H C R 2S 
74 — On a promissory 
note or bond payable 
by instalments 


Three The expiration of the first 
years term of payment as to 
the part then payable 
and for the other 
parts the expiration 
of the respective terms 
of payment 


75 — On a promissory Three 

note or bond payable years 

by instalments which 
provides that if de 
fault be made in pay 
ment of one or more 
instalments the whol^ 
shall be due 


When the default is made 
unless where the payee 
or obligee waives the 
benefit of the provi 
sion and then when 
fresh default is made 
in respect of which 
there is no such waiver 


390 Scope — This article is applicable only to suits on bonds and 
promissory notes payable by nstalments and not to applications for exe 
cution of a decree payable by instalments — Ugra Nath v Lagonmant 4 
All 83 The applicat ons are governed by Art 182 (7) 

This Article does not apply to a suit brought on a verbal contract 
— Koylash Chunder v Boykoonta 3 Cal 619 

391 Bond payable by instalments — A covenant for payment of 
interest by instalments does not bring a bond under this Article Thus 
where by a bond the principal lent was payable within a fixed time but 
the interest was made payable half yearly held that th s was not a bond 
payable by instalments — Ball v Stowell 2 All 322 Skib Dayal v Meh-r 
ban 45 All 27(41) 69 Ind Cas 981 Naram v Goun Pershad 5 Cal 21 
Even if the bond provides that on default of payment of any instalment 
of interest the whole amount of principal would be payable at once the 

L 22 
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70 — On a bill of exchange Three When the bill is presented 

payable at sight, or years 

after sight, but not at 
a fixed time 

71 —On a bill of exchange Three When the bill is presented 

accepted payable at a years at that place 

particular place 

72 —On a bill of exchange Three When the fixed time cx- 

or promissory note years pires 

payable at a fixed 
time after sight or 
after demand 

73 — On a bill of exchange Three The date of the bill or 

or promissory note pay- years note 

able on demand and 
not accompanied by 
any writing restrain 
ing or postponing 
the right to sue 

388 The words on demand have been used in th.s Article in the 
sense in which they have been interpreted in English Common Law 1 Jt. 
at once and without demand — Secretary of State v Radhtka Prasai 
Bapuh 46 Mad 259 (288 289) 

X promissory note payable at sight is a promissory note payable on 
demand and is governed by thi* Article — Durgti Prasad v Kahcharati 
40 C L J 84 A I R 1914 Cal 1065 8i Ind Cas 475 

A promissory note payable at any time within six years on demand is 
not governed by this Article but by Art 120 — Sanjivi v Kama ErapP& 

6 Mad 290 

389 pns‘pomng right to sue — Where a promissory note was accom 
pained with a letter in which the debtor stated that he would Pay the 
principal and interest within one year h'ld that the latter amounted to 
a writing postponing the right to sue within one year and that limitation 
wornci not run till at the expiration ol the period mentioned in the writing, 
and the suit was governed by Art 80 and not by this Article — Jwala 
Prasad v Shama Charan 42 All 55 Where the defendant executed 0 
promis'ory note to the plaintiff payable on demand and on the same date 
gave a writing to the effect that ten months thavanai (time for payment) 
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from the date of the pro note has been fixed for tins note it was held 
that the pro note was accompanied with a writing postpon ng the period 
of payment consequently Article 73 did not apply but Article 80 and 
time began to run from the expiry of the period mentioned in the writing— 
Annamala iv Velayuda 39 Mad X29 (F B ) overrul ng Simon v Hah im 
Mahomed 19 Mad 36S and Soinasundara n v Narasimha 29 Mad 212 
A promissory note payable after 'ix months whenever the plaintiff shall 
demand the same is a promissory note payable on demand with the right 
to sue restrained for six months and limitation consequently begins to run 
on the expiry of the six months from its date — Jeaunmssa v Manekjt 
7B H C R 26 


74 — On a promissory 
note or bond payable 
by instalments 


Three The expiration of the first 
years term of payment as to 
the part then payable, 
and for the other 
parts, the expiration 
of the respective terms 
of payment 


75 — On a promissory Three 

note or bond payable years 

by instalments which 
provides that, if de 
fault be made in pay 
ment of one or more 
instalments the whole 
shall be due 


When the default is made, 
unless where the payee 
or obligee waives the 
benefit of the provi 
sion and then when 
fresh default is made 
in respect of which 
there is no such \\ aiver 


390 Scope — -This article is applicable only to suits on bonds and 
promissory notes payable by instalments and not to applications for exe 
cution of a decree payable by instalments — Ugra Nath v Lagonmant 4 
All 83 The applications are governed by Art 182 (7) 

This Article does not apply to a suit brought on a verbal contract 
—Koylash Chunder v Boyhoonta 3 Cal 619 

391 Bond payable by instalments — A covenant for payment of 
interest by instalments does not bring a bond under this Article Thus 
where by a bond the principal lent was payable within a fixed time but 
the interest was made payable half yearly held that this was not a bond 
payable by instalments — Ball v S towel 1 2 All 322 SAii Day at v Jileh'r- 
ban 45 All 27 (41) 69 Ind Cas 981 Naraitt v Coun Pershad 5 Cal 21 
Even if the bond provides that on defanlt of payment of any instalment 
of interest the whole amount of principal would be payable at once, the 


L 22 
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case would not jail under this Article but under Article 66 Thus, where 
money lent on a bond was made payable on a certain date, viz 28th May 
1S74, subiect to the payment of interest every month and it was provided 
that if any monthly payment of interest should remain unpaid it should 
be lawful for the creditor immediately to call in and demand payment 
of the principal and interest, it was held that the cause of action accrued 
on the due date of the bond, 1 e 28th May 1874 and not on the date when 
the first unpaid instalment of interest became due — Narasn v Goun 
Pershttd, 5 Cal 21 But where a bond provided that the obligee should be 
put m possession of land, and out of the produce thereof pay himself certain 
sums annually, and the balance to the obligor, and that if the obligee's 
receipts of produce should in any way be interfered with, the obligor should . 
pay certain sums annually it was held that this was a bond payable by 
instalments — Ramchandra v Goftalgtn, 1877 P J 3og 

392 Option to sue for the whole amount — A distinction should 
be drawn between a case where the bond provides that on default of pay 
meat 0/ one instalment the entire amount shall become due. and a case 
in which the band gives the creditor an option to sue for the whole amount 
if he so chooses In the former case Article 75 clearly applies and limitation 
runs from the first default, and the creditor must sue for the whole amount 
then remaining due But in the latter case Art 75 is not applicable, 
because the creditor is not bound to sue for the whole amount on the first 
default but is at liberty to sue for each instalment as it falls due — Ajudhta 
v Kuttjal, 30 All 123 Mohan Lai v Ttka Ram, 41 All 104 In these 
cases, the bond gave an option to sue and the debtor made default in pay 
ment of several instalments , the creditor brought a suit for the recovery 
of the unpaid instalments more than three years after the date of the first 
default, but within three years from the date of default of the payment 
of the instalments sought to be recovered, and it was held that the suit 
was not barred See also Ntlmadhab v, Ramsaday, 9 Cal 857 and Asmuiulta 
v. Kally Churn, 7 Cal 56, where it has been held that m cases where the 
creditor has a mere nght or option to elect to recover the whole amount 
at once on failure in the payment of an instalment, that does not make it 
obligatory on the part of the creditor to recover the whole amount at once 
on failure in the payment of an instalment, but the creditor can everase 
his power of election 

The terms of an instalment bond were that on the expiry of the term 
for payment of half the sum with interest and compound interest the 
creditor had a nght to recover the amount of first instalment with interest, 
or to recover the entire amount after the expiry of the last term with 
interest and compound interest Held that the bond nowhere said that 
in case of default of payment of the first instalment the plaintiff was en 
titled to recover the entire amount The nght to recover the whole amount 
did pot accrue tjU after the expiry of the date fixed for the second mstal 
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ment It is open to the obligee to waive the benefit of the provision to 
recover the amount in case of the first default and to bring a suit after a 
fresh default is made And if he bnngs his suit within three years of the 
time fixed for the second payment it is within time — Shi am Lai v Jot I a 
23 A L J 896 89 Ind Cas 383 AIR 1026 All 142 

Under an instalment bond the creditor was to recover from the debtor 
a sum of Rs it every year for eight years and there was a stipulation 
in the bond by which the obligor agreed that in case of any default 
m the payment of any instalment he would pay the entire amount due 
on the bond irrespective of the instalments None of the instalments 
were paid The plaintiff stated in his plaint that his claim in respect of two 
instalments was barred by time and that he did not want to sue for the 
entire sum due and thus leaving out those two instalments he sued for 
three instalments which fell due within three yearn before the institution 
of the suit Held that the bond did not give him an option to sue for the 
whole monev or for some of the instalments that limitation ran from the 
date of the first default and that the su t was barred — Kanhat v Amnt 
47 All 552 23 A L J 424 87 Ind Cas 162 A I R 1925 All 499 Where 
an instalment bond provided that if any instalment remained un 
paid on its due date the creditor would be entitled to recover the 
whole sum at once with interest or to sue for each instalment as it fell 
due and remained unpaid and on default being made m the payment 
of instalments the creditor brought a suit not for the instalments that 
fell due and remained unpaid at the time but for the whole amount with 
interest held that Article 75 applied and limitation ran from the date of 
the first default — Amotak Chand v Baijnath 35 All 455 This view i» 
in consonance with the rule of law prevailing in England In Hemp v 
Garland (1843) 4 Q B 419 62 R R 423 (426) it was remarked If he 
chose to wait till all the instalments became due no doubt he might do 
so but that which was optional on the part o' the plaintiff would not 
affect the right of the defendant who might well consider the action as 
accruing from the time that the plaintiff had a nght to maintain it The 
statute of limitation runs from the time the plaintiff might have brought 
his action unless he was subject to any of the disabilities specified in the 
statute This case was followed by the English Court of Appeal in 
Reeves v Butcher [1891] 2 Q B 509 In this case money was lent for 
a fixed period of five years subject to the payment of interest quarterly 
but it was provided that if any quarterly payment of interest should re 
main unpaid for 2 1 days after the same would become payable it should 
be lawful for the plaintiff immediately upon the expiry of such 21 days 
to call in and demand payment of the principal and interest then due 
It was held that the cause of action arose on the first default in payment 
of interest and that time began to run from the earliest time at 
which the plaintiff could have brought his action These two cases are 
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accepted law m England See HaLbury s Laws of England Vol XIX 
page 44 

Recently the Calcutta High Court has laid down that there can be 
no distinction between a bond in which it is provided that on non payment 
of an instalment the whole amount shall become due and a bond in which 
it is provided that on non payment of an instalment the whole amount 
may be sued for In both cases limitation for a suit to recover the whole 
sum would commence to run on the date of the first default in the pay 
rnent of an instalment {unless there is waiver ) — Basanla Kumar v Nairn 
Chandra 53 Cal 277 AIR 1926 Cal 789 following Jadab Chandra v 
Bhatrab 31 Cal 297 and Hum Pen! ad v Nasib 21 Cal 542 

393 Waiver —The word waiver is not defined in this Act Rut 
in Wharton * Law Lexicon t is defined as follows The passing by an 
occasion to en f orce a legal right whereby the right to enforce the same is 
lost mere lying by is not waiver for this purpose there must be 

some Posxtto* act which act if done is a waiver in law Waiver may be 
express or implied thus where one party consents at the request of the 
other to extend the time for performance or to accept performance in a 
different mode from that contracted for there is a waiver — Ffalsbury a 
Laws of England Vol 7 p 423 

Mere abstinence from suit is not sufficient to prove waiver of the condt 
tion that upon default of payment of an instalment the whole debt shatl 
become due The question of waiver does not depend upon the sweet will 
of the plaintiff — Kan! ax v Amrxt 47 All 552 Abxnash v Bama 13 C 
W N 1010 Gxnndra v Khtr Narayan 36 Cal 394 Jadab Chandra v 
Bhatrab Chandra 31 Cal 297 Hum Par shad v Nazxb 21 Cal 542 Cheat 
Bash V Kadutt 5 Cal 97 Sethu v Narayana 7 Mad 577 Seshan v 
Veer a Raghavan 32 Mad 284 Gopala v Paramma 7 Mad 383 Gopal v 
Dhondya 8 N L R 44 Babu Rant v Jodha Stngh TI A L J 89 Khaxr 
uddxn v Atu Mai 188 P R 1883 (P B) Nobodxp v Ram Krxslna 14 
Cal 397 Kanhu v Pit tomjx 20 Bom 109 (at p 113) Kxmatrax v Sher 
Mahomed 8 S L R 63 There must be either an agreement between 
the parties or such conduct as will itself afford clear evidence 0/ a legal 
waiver — Kankuchand v Rustomjx 20 Bom 109 Where the waiver is not 
express it might be tmphed from conduct which is inconsistent with the 
contavronce oi the right — Kanfcav v Artin t 47 All 53a 23 A I- J 4 2 t 
Delay is not waiver inaction is not waiver though it may be evidence 
of waiver Waiver is a consent to dispense with something to which a 
person is entitled — Selwyn v Garfit 38 Cb D 284 

The mere demand of an instalment does not amount to a waiver of 
the nght to demand the whole sum — Kanhu v Rustomjx 20 Bom 109 
(atp 115) 

The acceptance of an overdue instalment cannot constitute a waiver 
—Mohesh v Prosanna 31 Cal 83 Srvuvas v Shea Gcmtnd 20 Ind CaS 
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156 Gurnna v Bikhtu i Bora i«5 (F B) Ba’aj i v Sakharant 17 Bora 
555 Heralal v Budho 1883 P J 172 Rant Culpo v Ram Chunder 14 
Cal 35’ Wuntford v Peal 2 All 857 Contra — Che tubas h v Kadunt 
5 Cal 97 Maharaja oj Benares v Nandram ’9 AH 431 Momnohun 
V Durga Charan 15 Cal 50’ Jadab Chandra v Bhatrab Chandra 31 
Cal 297 Ramjawtvav Ra n Singh 2 Lah L J 314 These latter deci 
*ions are in accord with the English law as laid down in Nor Ian v Wood 
1 R AM 178 w here Lord Lyndhurst observes If the money be tendered 
after the period when it became due and the person to whom it has been 
paid does not see fit to refuse it it is a waiver of the obligation it must 
be taken as a regular payment if the person receives it the day after 
without making any ob ection 

In some cases it has been held that the question whether the acceptance 
of an overdue instalment amounts to a waiver is a question of fact to be 
determined by the circumstances of the case See Satrucherla v Seclarama 
3 Mad fii and hashtram v Patdu ’7 EomJ 1 (F B ) Thus when an 
instalment is paid some days after it becomes due and it is found that this 
payment is accepted as one made on account or in satisfaction of that 
instalment and not as a mere part payment in reduction of the whole debt 
and that the circumstances indicate an intention to waive the forfeiture 
though there is no express waiver the acceptance of the amount of that 
instalment constitutes a waiver within the meaning of this Article— Wag 
oppa v Ismail 12 Mad 192 

Where the plaintiff whois entitled in default of payment of a certain 
sum by the defendant to receive a much larger sum receives from the 
defendant on default being made by him a larger sum than that which was 
due at the prescribed time but one smaller than that which he was entitled 
to on default under the agreement he cannot be said to have waived his 
right to the larger amount — Nanjappa v Nanjappa 12 Mad i6t If 
the creditor has accepted several irregular payments without objection 
he must be taken to have waived his right to enforce the payment of the 
whole amount — Sahhawat v Gajadkar 28 All 622 A consent not to 
sue for *he bond on failure of payment of an instalment amounts to a 
waiver — Ram Chander v Rawalmull 19 C W N 1172 

In the absence of waiver if the creditor fails to sue to recover the whole 
amount due under the bond upon the first default being made in the 
paj ment of an instalment he will be debarred from bringing a suit for the 
later instalments which individually are not tune barred In other words, 
this Article contemplates that in the absence of a waiver an instalment 
bond is to be treated as a bond not permitting instalments for the purposes 
of limitation — Bankey Lai v Ram Lai 12OLJ 1 12 AIR 1925 Oudh 
373 86 Ind Cas 91S 

A creditor cannot bo compelled to waive the right he has acquir 
on the debtors lefault— Raghu v Dtpchand 4 Bom 97 
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394* Starting point of limitation — The terminus a quo provided by 
this Article is the date of first default in the payment of an instalment, 
and not the date of the last payment of an instalment Thus, where 
a bond was payable by instalments with a proviso that the default in 
payment of one or more instalments shall rende r the whole debt dne forth- 
with and the plaint rec*ted the payment of the first two instalments and a 
default of the third, k'ld that the penod of limitation ran not from the date 
of payment of the second instalment but from the date of hon payment 
of the third instalment in accordance with the stipulations m the contract 
The plaintiff will be required to prove the fact of default of payment of 
the third instalment , and he will not be required to prove the fact of pay 
ment of tne second instalment with reference to the provisions of sec 20— 
Nand Lai v Akht 6 Lah 163, 26 P L K 328, 89 Ind Cas 294, AIR 
1925 Lah 394 , 

Where the plaintiff was unwilling to receive the instalments which 
the defendant was willing fcnd ready to pay, it cannot be said that there 
was any default in payment of the instalments on the part of the defendant 
— SUkarama v Krtshttasamy 38 Mad 374 (383) 

Demand — Where a bond stipulates for payment of a debt by ins*"il 
ments and in default of payment of any one instalment, for payment of 
the entire sum on demand by the creditor, the cause of action for recovery 
of the entire sum would arise when demand is made by the creditor m 
terms of the stipulation in such a case the words *on demand' have the sa#n« 
meaning as * when you require and do not mean that payment is to be 
made forthwith of immediately upon default — Karunaharan v Krishna, 
36 Mad 66 , Hanmantram v Bowles , 8 Bom 561 The insertion of these 
words ( ‘on demand”) in the instalment bond would imply that the parties 
deliberately used the expression and intended to make it a condition 
precedent that a demand should be made if the whole debt is to be paid 
at once — Seetharama v Muniswami, 37 AI L J 613 Except in trails 
actions connected With law merchant, the words * on demand ' have mean- 
ing, and there should be a demand before the cause of action arises— 
Ibid But when all the instalments had ceased to run, there could be 
no question of demand Thus, where an instalment bohd stipulated 
as above and a suit was brought within three years of the date of demand, 
but seven years after all the instalments had ceased to run, it was held 
that the sutt was barred — Kaliappa v Gregon, 1919 M W N 55° 

395 Mortgage bond — A mortgage bond containing a stipulation 
for payment m instalments falls under Art 132 — -Narna v A mam, 39 
Mad 981 , Lachakhammal v Sokkaya, 1918 31 W N 586 But, by ana* 
logy, the principle of Article 75 is applicable to cases of such bonds In 
those cases, limitation wi 1 ! run from the date cf the first default unless 
there is waiver — Sttab Chand v Hyder Ah, 24 Cal 281 See Note 554A 
under Art rj/ 
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76 — On a promissory Three The date of the delivery 

note gnen by the ma- years to the payee 

her to a third person 
to be dein ered to the 
payee after a certain 
e\ent should happen 

396 The third column of this Article is based on the case of Savage 
v Aldren 2 Stark -*32 In this case a promissory note n as given to bankets 
to be delivered to the payee upon h.s producing and cancelling another 
note it was held that time did not run till the note was delivered by 
the banker* to the payee 

77 — On a dishonoured Three When the notice is given 
foreign bill, where pro years 

test has been made 
and notice given 

78 — By the payee against Three The date of the refusal to 

the drawer of a bill of years accept 

exchange which has 
been dishonoured by 
non acceptance 

397 Where the suit is really one to recover money alleged to be 
due on accounts taken between the parties the circumstance that a hundi 
and a cheque sent by the defendant to the plaintiff were dishonoured on 
presentation does not attract the app'ication of this Article — Padma lochan 
v Gins Chandra 46 Cal 168 

79 — By the acceptor of Three When the acceptor pays 

an accommodation years the amount of the bill 

bill against the drawer 

80 — Suit on a bill of Three When the bill note or 

exchange promissory years bond becomes payable 

note or bond not bere 

in expressly provided 
for 

398 Cases —A suit on an unregistered bond whereby certain move- 
able property in the debtor s possession was pledged as security is governed 
by this Article — Villa v Kaltkara 11 Mad 153 

\ bond which stipulates for payment of principal within three years 
and of interest every half year and provides that in default of such half 
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case would not fall under this Article bat under Article 66 Thus, where 
money lent on a bond was made payable on a certain date, viz 28th May 
1874, subject to the payment of interest every month and it was provided 
that if any monthly payment of interest should remain unpaid it should 
be lawful for the creditor immediately to call in and demand payment 
of the pnncipal and interest, it was held that the cause of action accrued 
on the due date of the bond, * e 28th May 1874. and not on the date when 
the first unpaid instalment of interest became due — Naram v Goan 
Pershad, 5 Cal 2r Cut where a bond provided that the obligee should bo 
put in possession of land, and out of the produce thereof pay himself certain 
sums annually, and the balance to the obligor, and that if the obligee’s 
receipts of produce should in any way be interfered with, the obligor should / 
pay certain sums annually, it was held that tins was a bond pa) able by 
instalments — Ramchandra v Gohalgm, 1877 P J 309 

392 Option to sue for the whole amount — A distinction should 
be drawn between a case where the bond provides that on default of pay- 
ment of one instalment the entire amount shall become due, and a case 
in which the bond gives the creditor an option to sue for the whole amount 
1/ he so chooses In the former case Article 75 clearly applies and limitation 
runs from the first default, and the creditor must sue for the whole amount 
then remaining due But in the latter case Art 75 is not applicable, 
because the creditor is not bound to sue for the whole amount on the first 
default but is at liberty to sue for each instalment as it falls due — Ajndhta 
v Kunjal, 30 All 123 , Mohan Lai v Tika Ram, 41 All 104 In these 
cases, the bond gave an option to sue and the debtor made default in pay- 
ment of several instalments , the creditor brought a suit for the recovery 
of the unpaid instalments more than three years after the date of the first 
default, but within three years from the date of default of the payment 
of the instalments sought to be recovered, and it was held that the suit 
was not barred. See also Nilmadhab v. Ramsaday, 9 Cal 857 and Asmululld 
V Kally Chum, 7 Cal 56. where it has been held that in cases where the 
creditor has a mere right or option to elect to recover the whole amount 
at once on failure in the payment of an instalment, that does not make it 
obligatory on the part of the creditor to recover the whole amount at once 
on failure in the payment of an instalment, but the creditor can exercise 
h«s power of election 

The terms of an instalment bond were that on the expiry of the term 
for payment of half the sum with interest and compound interest the 
creditor had a right to recover the amount of first instalment with interest, 
or to recover the entire amount after the expiry of the last term with 
interest and compound interest Held that the bond nowhere said that 
in case of default of payment of the first instalment the plaintiff was ea 
titled to recover the entire amount The nght to recover the » hole amount 
did not accrue t)ll after the expiry of the date fixed for the second instal- 
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ment It ts open to the obligee to waive the benefit of the provision to 
recover the amount in case of the first default and to bang a suit after a 
fresh default is made And if he brings his suit within three years of the 
time fixed for the second payment it is within time — Sham Lai v Jolt a 
13 A L J 896 89 Ind Cas 383 AIR 1926 All 142 

Under an instalment bond the creditor was to recover from the debtor 
a sum of Rs iz every year for eight years and there was a stipulation 
in the bond by which the obligor agreed that in ca'e of any default 
in the payment of any instalment he would pay the entire amount due 
on the bond irrespective of the instalments None of the instalments 
were paid The plaintiff stated in his plaint that his claim in respect of two 
instalments was barred by time and that he did not want to sue for the 
entire sum due and thus leaving out those two instalments he sued for 
three instalments which fell due within three years before the institution 
of the suit Held that the bond did not give him an option to sue for the 
whole money or for some of the instalments that limitation ran from the 
date of the first default and that the su t was barred — Kanhai v Amrtl 
47 All 553 23 A L J 424 87 Ind Cas 162 A I R 19-5 All 499 Where 
an instalment bond provided that if any instalment remained un 
paid on its due date the creditor would be entitled to recover the 
whole sum at once with interest or to sue for each instalment as It fell 
due and remained unpaid and on default being made in the payment 
of instalments the creditor brought a suit not for the instalments that 
fell due and remained unpaid at the time but for the whole amount with 
interest held that Article 75 applied and limitation ran from the date of 
the first default — Amolah Chand v Baijnath 35 All 455 This view i» 
in consonance with the rule of law prevailing in England In Hemp v 
Garland (1843) 4 Q B 419 6zR R 423 (426) it was remarked If he 
chose to wait till all the instalments became due no doubt he might do 
so but that which was optional on the part o f the plaintiff would not 
affect the right of the defendant who might well consider the action as 
accruing from the time that the plaintiff had a nght to maintain it The 
statute of limitation runs from the time the plaintiff might have brought 
his action unless he was subject to any of the disabilities specified in the 
statute This case was followed by the English Court of Appeal in 
Reeves v Butcher [1891] •» Q B 509 In this case money was lent for 
a fixed period of five years subject to the payment of interest quarterly 
but it was provided that if any quarterly payment of interest should re 
main unpaid for 21 days after the same would become payable it should 
be lawful for the plaintiff Immediately upon the expiry of such 21 days 
to call in and demand payment of the principal and interest then due 
It was held that the cause of action arose on the first default in paym 
of interest and that time began to run from the earliest tim 
which the plaintiff could have brought his action These two 
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394 Starting point of limitation * — The terminus a quo provided by 
this Article is the date of first default m the payment of an instalment, 
and not the date of the last payment of an instalment. Thus, where 
a bond was payable by instalments with a proviso that the default in 
payment of one or more instalments shall rende r the whole debt due forth- 
with and the plaint recited the payment of the first two instalments and a 
default of the third Mi that the period of limitation ran not from the date 
of payment of the second instalment but from the date of ho n -payment 
of the third instalment in accordance with the stipulations in the contract 
The plaintiff will be required to prove the fact of default of payment of 
the third instalment , and he will not be required to prove the fact of pay- 
ment of tne second instalment with reference to the provisions of sec 20 — 
Nand Lai v Akkt, 6 Lah 163, 26P L R 328, 89 Ind Cas 294, AIR 
4923 Lah 394 

Where the plaintiff was unwilling to receive the instalments which 
the delendant was willing And ready to pay, it cannot be said that there 
was any default in payment of the instalments on the part of the defendant 
— Silharama v Knshnasamy, 38 Mad 374 {383) 

Demand —Where a bond stimulates for payment of a debt by instil- 
ments, and in default of payment of any one instalment, for payment of 
the entire sum on demand by the creditor, the cause ol action for recovery 
of the entire sum would anse when demand ts made by the creditor m 
terms of the stipulation , in such a case the words 'on demand' have the same 
meaning as * when you require ’ and do not mean that payment is to be 
made forthwith or immediately upon default — Karunakaran v Krishna, 
36 Mad 66 , Hanmantram v Bowles, 8 Bom 561 The insertion of these 
words ( 'on demand’ ) in the instalment bond would imply that the parties 
deliberately used the expression and intended to make it a condition 
precedent that a demand should be made if the whole debt is to be paid 
at once — Seelharama v Mumswami, 37 M L J 613 Except in trans- 
actions connected with law merchant, the words * on demand” have mean- 
ing, and there should be a demand before tTie cause of action anses — 
Ibid But when all the instalments had ceased to run, there could be 
no question ol demand Thus, where an instalment bohd stipulated 
as above, and a suit was brought within three years of the date of demand, 
but seven year* after all the instalments had ceased to run it was held 
that the suit was barred — Kahappa v Cregorx, 1919 M W N 550 

395 Mortgage bond — A mortgage bond containing a stipulation 
for payment in instalments falls under Art 132 —Kama v A mam, 39 
Mad 981 , Laehahkammal v Sokkaya, 1918 M W N. 586 But, by ana- 
logy, the principle of Article 75 »s applicable to cases of such bonds In 
those cases, limitation w»*l run from the date cl the first default unless 
there is waiver — Sitab Chand v Hydtr Ah, 24 Cal 281 See Note 554A 
pnder Art ijj. 
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76 — On a promissory Three The date of the delivery 

note given by the ma years to the payee 
her to a third person 
to be delivered to the 
pajee after a certain 
event should happen 

396 The third column of this Article is based on the case of Savags 
v Aldren 2 Stark 232 In this case a promissory note was given to bankers 
to be delivered to the payee upon h.s producing and cancelling another 
note , it was held that time did not run till the note was delivered by 
the banker* to the payee 


77 — On a dishonoured 

Three 

When the notice is given 

foreign bill, where pro- 
test has been made 

years 


and notice given 



78 — By the payee against 

Three 

The date of the refusal to 

the drawer of a bill of 
exchange, which has 
been dishonoured by 
non acceptance 

years 

accept 


397 Where the suit is really one to recover money alleged to bo 


due on accounts taken between the parties the circumstance that a hundi 
and a cheque sent by the defendant to the plaintiff were dishonoured on 
presentation does not attract the app'ication of this Article — Padma loch an 


V Girts Chandra 46 Cal 168 



79 — By the acceptor of 

Three 

When the acceptor pays 

an accommodation 
bill against the drawer 

years 

the amount of the bill 

80 — Suit on a bill of 

Three 

When the bill, note or 

exchange promissory 
note or bond not here 
in expressly provided 
for 

years 

bond becomes payable 


398 Cases — -A suit on an unregistered bond whereby certain move 
able property in the debtor's possession was pledged as security is governed 
by this Article — Vtita v Kalekara 11 Mad 153 

A bond which stipulates for payment of principal within three years 
and of interest every half year and provides that in default of such 
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yearly payments of interest it shall be optional on the part of the creditor 
to claim full payment of the debt, is not an instalment bond under Art 
75 because a stipulation to pay tnlerest m instalments does not bring a 
bond within that Article , it belongs to the category of bonds mentioned 
in Art 80 — Ball v Stanell, 2 All 3*2 . Shtb Dayal v Meharban, 45 All 
27 (F B ) at p 42 

A document which recites ' I shall pay you whenever you may demand 
after you attain the age of majority’' is a promissory note , and a suit 
on the note is governed by Art 80 Limitation begins to run from the 
time when there was a demand after the creditor attained majority — 
KultiasSan v Supps, 3 M L J 199 

A bond provided that the money was to be repaid m five years, that 
interest was to be paid every six months, that in case of non payment of 
Interest for four six monthly periods the creditors would have power to 
realise the whole of the amount d ue to him m a lump sum within the fixed 
period and that if after the time fixed the amount remained unpaid with 
the consent of the creditor or for some other reason then the same condi 
tion and rate of mterest would be applied and maintained after the time 
fixed and up to the satislaction of the amount in full In a suit to enforce 
the bond it was held that time ran from the expiry of the period {5 years) 
fixed for payment, and not from the non payment of the two years’ interest 
— Sham Lai v Tehanya 18 A L J 476 

Where a debt incurred on a bond was to be paid within seven years, 
but it was stipulated that on default to pay interest consecutively for two 
years it was to become payable at once, and there was a default in pay* 
mentof interest for two years consecutively, held that under the term of the 
bond, the creditor was entitled to adopt either of the two alternatives, V12 
olther to recall the whole of the money due thereunder on the happening 
of default in payment of interest for two consecutive years, or to enforce 
the bond at the end of seven years , and if the creditor chose not to avail 
himself of the first remedy but only of the second, the bond became payable, 
within the meaning of this Article, on the expiry of the period of seven 
years The debtor has no nght to compel the creditor to stick to the shorter 
term — Han Lai v Thamman 26 O C 121, 70 Ind Cas 85 A I R * 9*3 
Oudh, 19 following Durga v Tola Ram, 16 O C 45 It should be noted 
that the learned Judge who gave the above decision jn 26 O C 121, gave 
It reluctantly, following 16 O C 45 He was really of opinion that the 
word 'payable' in Article 80 meant payable at the earliest time, and that 
the bond in suit became payable on default of pay ment of two years' interest 
And this view has now been taken in a very recent case of the same Court 
In this case a bond provided for repayment of the amount in six months 
but the interest was to be paid month by month, and in the event of failure 
to pay interest in one month the creditor was to have the right to file a 
suit at once for the whole amount, without waiting foe the stipulated 
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pcnod of six months Interest was never paid Held that the bond become 
•payable' on the occurrence of the default in the payment of fiTst month s 
interest, and that a suit not brought within 3 years from the date of the 
first default was barred by limitation the fact that the money was stated 
in the deed to be payable five months later did not entitle the creditor 
to ignore the former date as the starting point of limitation and select the 
later one because it suited his convenience better He was not entitled 
to waive the right accruing on the first default because the right of the 
creditor to waive such right is recognised only by Article 75 and not by 
any other Article — Pkerat v Pudai 27 O C 318 1 O W N 647 AIR 
1925 Oudb 502 (dissenting from 26 O C 12 1 and 16 O C 43) 

In case of a reg’Stered bond falling under this Article the period of 
limitation would be six sears from the date when the bond becomes pay 
able See SKib Dayal v Mekerban, 45 All 27 at p 42 (F B ) 

If a promissory note is accompanied with a writing postponing the 
right to sue or postponing the date of payment the suit is governed by 
Article 80 and not by Article 73 See 4 3 All 55 and 39 Mad 129 (r B ) 
cited un Jer Article 73 In a suit upon a promissory note executed by the 
defendant in favour of the plaintiff Bank it appeared that it was custo 
mary for the Bank to fix a period for payment and that the defendant s 
appkcation for the loan was m a printed form in which he added the words 
* for six months fhmanat and on which the officer of the Bank con 
cerned made an endorsement to the effect that the amount might be 
lent to the defendant for six months Ikavanat Held that the applica 
tion form with the endorsement thereon formed part of the same transac 
tion as the suit note and was receivable in evidence for fixing the date 
of payment of the amount of the note, and that the suit on the note was 
governed by Article 69 or 80 the starting point of limitation being six 
months after the date of the note— Ponnusamt v Vellore Commercial 
Bank 38 M L J 70 

81 — By a surety against Three When the surety pays the 
the principal debtor years creditor 

A suit by the surety against the principal debtor for recovery of moneys 
paid by the former on behalf of the latter is governed by Articln 81 and 
not bv Art 61 — Kunj Lai v Gulab Ram 67 Ind Cas 364 (Lah ) 

A suit by a creditor against the surety being decreed in the Small 
Cause Court, the surety applied for review, and deposited the amount of 
the decree under sec 17 of the Prov S C C Act He made the deposit 
on the jth September 1919 The application for review was dismissed 
and on the 21st of Apnl 1920 the creditor withdrew the money The 
surety then brought the present suit against the principal debtor on the 
20th Apnl 1923 Held that the suit was within time Under this Art 
the date on which the creditor was paid was the date on w* 
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the creditor actually withdrew the money and not the date 
when the money had been deposited along with the application for review 
because the creditor was not entitled to withdraw the money immediately 
it was deposited and before the application for review was dismissed — 
Mohammad tfaqt v Harqtt Lai 82 Ind Cas ion AIR All 164 

82 — By a surety against Three When the surety pays 

a co surety years anything m excess of 

his own share 

30} The statute of 1 nutation does not begin to run against a surety 
suing a co surety for contribution until the liability of the surety has 
been ascertained 1 e until the claim of the principal cred tor has been 
established against him although at the time of the action for contnbu 
fton the statute may have run a* between the principal creditor and the 
cosurety — Wolmershauseti v Gulltck [1893] 2 Ch 514 

83 — Upon any other con Three When the plaintiff is ac 

tract to indemnify years tually damnified 

400 Articles 8x and 83 — From a companson of Articles 8r and 
83 it would seem that Article 81 is confined to cases of loans of money 
or where one person is liable for a definite sum which at the time consti 
tutes or which will at some future bra* constitute a debt and to suits 
by the surety against the principal debtor where he (the surety) has 
himself paid the creditor — Maiar v Ah ned 98 P R 1881 But where 
the security was given for the due performance of a contract (so that 
the promisee could only cla m damages as distinguished from a debt) and 
the surety had been compelled to pay such damages a suit by the surety 
against the principal debtor to be indemnified for the amount paid would 
fall under Article 83 

401 Contract to indemnify — The word contract in this Article 
does not mean an express contract it would include both express and 
implied contracts — Rant Barat v Sheodam 16 C W N 10^0 

It has been held by the Madras High Court that the legal obligation 
of a principal to indemnify an agent under soction 222 of fhe Contract 
Act is not a contrast to indemnify within the meaning of this Article 
— Kandasamt v Avayai imal 34 Mad 167 (171) But the Lahore High 
Court (then Chief Court) holds {hat the right of an agent to be re imbursed 
by his principal m respect of losses sustained by the agent in his agency 
Is a direct consequence of the contractual relationship of principal and 
agent and a suit to enforce that nght is governed by this Article — Manght 
Ram v Ramsaran Das ”3 P R 1915 Plaintiffs were commission agents 
At the request of the defendants they purchased a quantity of gram for 
them and pad the pnee out of their own pocket Subsequently they 
sol 1 the gram at a loss and Instituted the present suit for the recovery 
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of the loss Held that the suit « is governed by this Article — Kadart 
PenkaJ \ Har Bhagwan 3 Lah L J 65 66 Ind Cas 900 

A suit to recover the losses alleged bv the plaintiffs to have been sus- 
tained bt them in certain dealings in some articles of trade which they 
undertook as commission agents on behalf of the defendants is not a suit 
for none} paj able on accounts stated between the parties under Art 6^, 
but a suit governed bj Article 83 — lfi/asAi Rain v Bhagwan 27 P L R 32, 
92 Ind Cas 595 AIR 1926 Lah 152 

The question whether a provision in a sale-deed that the vendee 
should pa> off a debt due from the vendor is or is not a contract to in- 
demnify is purely a question of construction depending on the wording of 
the document in each case Where tlic property so transferred was worth 
mote than the amount of the debt which the vendee undertook to dis 
charge, and the discharge of the debt was the only consideration for the 
transfer, the contract to pa> the debt implies a contract to indemnify 
But where the gist of the transaction is simply that the vendor leaves part 
of the consideration in the vendee's hands with a direction that he shall 
pay the vendor's debts, it would be open to the vendor to sue the vendee 
as soon as the vendee fails to pay the debts after they have become due, 
and the words of such a covenant would not amount to a contract to 
indemnify — Kahyammal v Kolandavela 5 L W 228 

The plaintiff executed a bond in favour of U and borrowed money of 
which the defendant had the whole benefit A suit brought by II against 
the plaintiff for the money was compromised and the plaintiff had to pay 
the money in terms of the compromise A suit by the plaintiff against 
the defendant for the recovery of money paid by the plaintiff under the 
compromise was a suit on a contract to indemnify under this Article — 
Girraj v. Mulchand, 29 All 627 

Where the covenant to indemnify is contained in a registered instru- 
ment, the suit will be governed byArticJc 116 read with Article 83 Thus, 
A and B exchanged lands under a registered deed which contained a clause 
to the effect that there was no dispute in respect of the said lands, and 
that if disputes should anse, the respective party should be answerable 
to the extent of his private property A was deprived of some of the 
lands he got by the exchange, and he sued B on the aforesaid covenant, 
for the value of the lands of which he was dispossessed It was held that 
the suit fell within Article u6 read with Art 83 of the Limitation Act 
{and not under Article 113), and was in time if brought within six years 
from the date of the deprivation, although more than six years after the 
date of the exchange — Srinivasa v Rangasatnt, 31 Mad 452 Similarly, 
one S sold certain immoveable property under a registered sale-deed The 
consideration money was Rs 3900, out of which Rs 2000 was to be paid 
by the vendees to a mortgagee, and in the event of the mortgage money 
being m excess of Rs 2000, S was to be liable for such excess The vendees 
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were forced to sue the mortgagee for redemption and obtained a decree 
on 2iat July igu on payment of Rs 3100 This payment was made 
on 5th December 1911 and on 20th July 1916 the vendees brought the 
present suit against S for recovery of Rs rioo as well as the costs of the 
redemption suit Held that suit fell under Article 11G read with Article 83 
and time ran from the date when the plaintiffs were actually damnified 
ti on 5th December 1911 when the payment was actually made by the 
plaintiff and that the suit was within time — Abdtl A tit v Md BakJsh 
2 Lah 316 

Where in addition to the contract to indemnify a charge is created 
the suit will be governed by Article 132 and not by this Article — Rangasami 
v Kuppusami 1921 M W N 472 66 Ind Cas 554 

402 Commencement of limitation — The assignee of a lease is under 
an implied obligation m the absence of an express covenant to indemnify 
the assignor for breach of covenants and in a suit by the assignor 
against the assignee to recover the damages paid by him (assignor) to the 
original lessor limitation runs only from the time when the plaintiff was 
actually damnified * e when damages were actually recovered from him 
by the original lessor — Pepin v Chunder Seehur 5 Cal 81 r 

Where a portion of the mortgaged property was «oId subject to the 
mortgage but the buyer having failed to pay off the mortgage the mort 
gagee sued on his mortgage and the whole of the mortgaged property 
was sold in execution of the mortgage decree and the seller was dispos 
sessed of the lands which had been retained by him a suit by the seller for 
damages against the buyer was governed by this Article and time ran 
from the date when the seller was actually damnified viz the date of 
dispossession — Ram Barat v Sheodem 16 C W N 1040 

In 3 Lah L J 65 (cited above) it was held that time ran from the 
date when the plaintiff purchased the gram out of their own money But 
this seems to be hardly correct for the plaintiffs were actually damnified 
not when they purchased the gram but when they sold it at a loss 

Claim to indemnity by way of set off — When a suit is brought for the 
recovery of the pnee of goods supplied (the contract for supply of goods 
being evidenced by a deed containing a clause for indemnifying the defen 
dants in case of default in supplying goods at the brae fixed) and the 
defendants claim damages for irregular supply of goods by way of set off 
limitation in respect of the set off will run up to the date of the suit by the 
plaintiff and not up to the date on which the set-off is claimed by the 
defendants — Pragi v Maxwell 7 All 284 

84 —By an attorney or Three The date of the termma 
vakil for his costs of jears tion of the suit or 

a suit or a particular business, or(w here the 

business, there being attorney or vakil pro* 
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no express agreement 
as to the time when 
such coats are to be 
paid 


pcrly discontinues the 
suit or business) the 
date of such disconti- 
nuance 


403 Scope — Th-s Article applies only to suits it does not apply 
to an application by an attorney for enforcement of payment of costs 
by a summarj order of the High Court under the High Court Rules 
Such an application is not governed by any other Article so that it is 
exempt from the law of limitation ev cn Article 18 1 docs not apply because 
it is not an application under the Civil Procedure Code — Abba Haji Ishntali 
v Abba Tkara 1 Bom 253 H adia v Purshota 11 J’ Bom r Narendra 
Lalv Tarubata sj C W N 800 

Where such application involves any inquiry it should not be dealt 
with by the summary procedure provided by the High Court Rules The 
proper course for the attorney in such a case would be to bring a regular 
uit and the suit must be instituted within fhe period prescribed by this 
\rhcle — Lakht mam v Dwijendra 46 Cal 249 

An application under section 24 of Act XV of 1859 is a business 
within the meaning of this Article — Watkins v rox 22 Cal 943 (949) 

404 Termmat on of suit — The time of limitation for an action 
by a Vakil for recovery of the costs of a suit is to be computed from the 
termination of the suit and the termination of a suit is the date when 
judgment is given in the Court in which the suit was commenced — Bal 
knsfina v Govtnd 7 Bom 518 Wnttins v Fox 22 Cal 943 But when 
an appeal is brought and the same Vakil or Attorney continues to conduct 
the suit in appeal that will be a continuation of the original suit and 
time will not run until the disposal of the appeal — Hams v Quine L R 
4 Q B 653 at p 658 See also 36 Cal 609 (61 j) where the attorney acted 
in the suit as well as in the appeal 

Execution proceedings are not part of a salt A smt can ordinarily 
be said to terminate when there is nothing more to be done m it except 
execution The fact that the attorney may have to appear m execution 
proceedings cannot postpone his right of action for costs which arises as 
soon as the judgment is passed — Adiumstrator General v Chunder Cant 
22 Cal 952 (Note) 

Proceedings taken m connection with the taxation of the costs are 
not part of the suit in which the attorney was engaged the suit terminates 
as soon as the judgment is delivered and the penod of limitation for an 
action by the attorney for the recovery of his costs begins from the date 
of judgment — Watkins v Fox 22 Cal 943 Rothery v Mannings 1 B 
&, Ad 5 the taxation of the costs is not a condition precedent to the 
Institution cf the suit for costs by the attorney— Mak A am Lai v Hahn 
35 Cal 171 (175) But the Madras High Court is of opinion that afte 
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judgment is given it is the duty of the solicitor to see that the decree 13 
properly drawn up and the suit does not end until the costs are regularly 
taxed and inserted in the decree and the decree is issued — Narayana v 
Champion 7 Mad r And it has been held m a later Calcutta case that the 
period of 1 nutation for the attorney s action for the recovery of his costs 
runs from the date of the last work done by the attorney in relation to 
the suit in which he was engaged and the work includes the taxation of 
costs In the suit and appeal in which the attorney has acted The attorney a 
cause of acbon does not arise until the costs are taxed for until taxation 
the amount payable by the client cannot be ascertained — A tul Ckundtr 
V Lakshman 36 Ca! 609 

A compromise between the parties not made through or certified to 
the Court is not a termination within the meaning of this Article A 
solicitor was retained in July 1871 to execute a decree la November 
1871 a prohibitory order was made in the case after which the solicitor 
did nothing more in the matter In June 1872 the decree holder and 
judgment debtor settled the matters in dispute between them without 
the knowledge of the solicitor but this compromise was not made through 
or certified to the Court which passed the decree In a suit brought in 
December 1875 by th“ solicitor against the de-rce holder to recover the 
amount of his b 11 of costs it was held that the compromise did not ter 
xmnat<» the busmens for which the solicitor was retained and that the plain 
tiff s claim was not barred Dy this Article — Hearn v Bapu 1 Bom 505 

405 Costs — -The word costs in th.s Arhclc doe« not mean only 
the out-of pocket expenses of the legal practitioner but includes also 
the remuneration payable to him — Rajah oj Vuiattagram v Narastnga 
Row 29 Ind Cas 763 (Mad ) 


85 — For the balance due 
on a mutual open and 
current account where 
there have been reci- 
procal demands bet- 
ween the parties 


Three The close of the year m 
years wluch the last item 
admitted or proved is 
entered in the account 
such year to be com 
puted as m the ac 
count 


406 Mutual, open and current account —An open account is one 
which is coni nuous or current uninterrupted or unclosed by settlement 
or otherwise consisting of a senes of transactions An acco ml current 
is an open or running account between two or more pa t C3 or an account 
which contains items between the parties from which the balance duo 
to one of them is or can be ascertained Mutual accounts are such as 
consist In reciprocity of deal ngs betwe n parties and d'' not embrace 
those having items on one side only though made up of debits and 
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credits \n account under which one party has merely received 
and paid monies on account of the other is not a mutual account pro- 
perly so called Each party must receive and pay on account of the 
other — Ram Per shad v. Hat bans, 6 C L J 158 , Fysalaa Bank Ld v 
Ram Day a!, 4 P L. T 571 Ebrahxm Ahmed v Abdul Hag, 8 L B R. 
149 , Gopal Rat v. Firm Harchand Rem, 3 P I T 492, AIR. 1022 
Pat *64 

For an account properly to be called a mutual account, there must be 
mutual dealings in the sense that both partie c come under mutual liability 
to each othe'— Pidjnck v Hurst 18 R^iv 575 

To constitnte a mutual account there must be transactions on each 
jde creating independent obligation? on the other, and not merely tran* 
'actions which create obligations on the one side, those on the other being 
merely complete or partial discharges of such obligations — Shttia Gowda 
v Fernanda, 31 Mad 513 , Vein Ptllat v Ghose Mahomed, 17 Mad 293; 
KunhikulH v Kunhammad 44 M L J 184 . Ratan Chand v Asa Sxngh, 
4 Lah L. J 217, AIR X92 2 Lah 188 . Ganesh v Gyartu, 22 Bora 606 ; 
Salappa v Annappa, 47 Bom 128 {136) , Chxttar Mai v Behan Mai, 32 
AH 11 , Gopal Rax v Firm Harchand Rant, 3 P L T 492 

The test of mutuality is, that the dealings between the parties 
should be such that the balance is sometimes in favour of one party 
and sometimes in favour of the other An account which consists 
of entries of payments made by one party in deduction of a debt to 
another and of payments made by the latter on behalf of the former, is 
not a mutual account — Gopal Rax v Firm Harchand Ram, 3 P L T 
492 66 Ind Cas 30, A I R 1922 Pat 364 A mutual account is not 
merely one where one of two parties has received money and paid 
it on account of the other, but where each of two parties has paid on the 
other's account — Phxlhps v Phillips, (1S52) 9 Hare 471. 

Thus, where the plaintiff alone has been the banker making advances 
and receiving part payments from time to time, and the balance has 
always been in plaintiff's favour, the account cannot be said to be a mutual 
account — Budh Ram v Ral’t Ram, 1916 P W R 103 , Kunhlkuttl v Kun- 
hammad, 44 M L J 184 Where the account of the pla’ntiff Bank showed 
that the defendant borrowed a sum of money, and on various dates during 
the period of the account certain sum3 were paid by the defendant which 
were all credited to the account and set off against the pre-existing debt, 
and the account never showed any balance in favour of the defendant, held 
that the account indicated nothing more than the”record of a loan trans- 
action, and the payments made by the defendant were made in part dis- 
charge of the obligation under which he lay with respect to the Bank ; 
the account was not a mutual account within the meaning of this Article — 
Bank of Mu’ tan Ld v Kamta Prasad, 39 AH 33 Where periodical consign- 
* njent of goods was made by the defendants to the plaintiffs simply aud.solely 
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on account of antecedent loans advanced by the p’aintiffs and -with a view 
to reduce the balance due thereunder, h*li that there was no mutuality and 
reciprocity between the parties, and the suit for recovery of the sums due 
did not fall under this Article — SAipa Gowda v Fernandez, 34 Mad 513 

But where the plaintiS advanced money to the defendant and the latter 
consigned goods to the former for sale on commission it was held' that 
there were independent obligations on both sides, because there existed 
on the one side between the plaintiff and the defendant the relation of 
creditor and debtor and on the other side between the defendant and the 
plaintiff that of principal and agent , and the account between *he parties 
was a mutual open and current account —Namberumal v Roltayya. 14 
BIT 498 2X Ind Cas 773 , Ratan Chand v Asa Singh 4 Lah L J 
217 AIR 1922 Lah 188 Where A supplies B with one kind of goods 
or work and obtains from him another kind, debiting him with the cost 
of the former and crediting him with the value of the latter, held that it 
was a case of mutual account — Sri noth v Park Pi I tar, 5 B L R 550, 
Sitayya v Rungareddt 10 Mad 259 Where there are entnes on one side 
showing cash advances, price of cloth sold payment made to third person 
on behalf of the defendants for things supplied and commission charged 
for purchases m?dc by the plaintiff for the defendants, and on the other 
side there arc entries showing that the plaintiff firm -eceived various kinds 
of grain from the defendants and having sold them in the market credited 
the proceeds to the defendant the suit comes under this Article — Abdul 
Haq v Firm Shivaji Pam AIR 1922 Lah 338, 71 Ind Cas 239 Where 
the plaintiff sometimes borrowed money from the defendant, and the de- 
fendant sometimes borrowed from the plamtiff held that there was a mutual 
account — Ganesh v Gyanu, 22 Bom 606 Where accounts have been 
kept from >ear to year extending over a period of 20 years in which the 
balances have been drawn every year but no formal adjustment has be?n 
made at any time between the parties and there is nothing to shew that the 
payments made by the defendants to the plaintiff were mere part payments 
of the advances already made, held that this was really a business account 
on either side and that there was a mutual open and current account— 
Satappa v Annappa 47 Bom 128 (135), 24 Bom L R 1284 AIR. >9 J 3 
Bom 82 

In banking transactions where the balance is now on one side and 
then on the other and the change does not appear to arise from a merely 
accidental and passing over payment. Article 85 is applicable — Sewa Rant 
v Mohan Singh 44 P R 1886 

It >s not necessary to constitute a mutual account that the accounts 
should be kept by both the parties Where, it was shewn that the accounts 
were going on between the parties, and balances were struck and entnes 
were made sometimes to defendant's debit, and *omctirnes to Jus cnrd jt 
the mere fact that the accounts were kept by one party only was no sufficient 
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cause for holding that the account was not a mutual open and curren* 
account — Jas Ram v Attarchani 16 P R 1316 30 Ind Cas 491 A 
emplored B as Jus agent to manage certain boats for which he was to 
receive a commission B alone kept accounts in which he credited the 
sums received from the hire of boats and debited the amounts which had 
been raid for their upkeep and the commission due to him Held that 
this account showed reciprocal demands and that it fe'l unde’ - this Article 
—Lakshnutyya v Jagannatham 10 Mad igq 

In Madras it has been held that it is not even necessary that an account 
in order to be a mutual account s’ ould have been k’pl m writing it is 
sufficient if the dealings amounted to mutual debit and credit on both 
sides and if the acccont is kept w writing it is enough if one of the 
parties kept it so — Lakshmayya v Jagannatham 10 Mad 199 

The fac* that the balance is a shifting one som“times in favour of the 
plaintiff and sometimes in favour of the defendant though valuable as an 
index of the nature of the dealings is not a decisive test as to the mutuality 
of the account — Ganesh v Gyanu 2- Bom 606 Ram Pershad v Harbans 
6C.L J 158 Thupatti v Ranga Charlu 23 M L J 516 A shifting 
balance is a tes of mutuality but its absence is not conclusive proof against 
mutuality — Ram P'r<had v Harbans 6C L J 158 Vein v Ghosh 17 
Afad 293 Ganesh v Gyartu 2’ Bora 606 If ther<* is a balance m favour 
of either party it follows that there must be mutual liabilities of both 
parties to each other If the balance is always in favour of one party in 
the very nature c‘ the transactions then the case is one in which there are 
not separate mutual deal ngs In order to prove a mutual open and cur 
rent account it is sufficient to prove mutual deal ngs between tho parties 
consisting of 'ales made or sc-vices performed by each carty to or for the 
other creating mutual duties or reciprocal demands — Kunhi Kuttiah v 
K mhammad 44 M L J 184 A I R 1923 Afad 278 Ram Pershad v 
Harbans (supra) 

The mere fact that the defendants have been debtors throughout does 
not show that the accounts were not mutual Whether an account is 
mutual or not depend' upon the nature of the dealings between the parties 
It is sufficient for an account to be mutual if the dealings are such that 
the balance might have been in favour of either party it is not essential 
that the balance should in fact have been in favour of the defendants at 
some stage — Salappa v Annappa 47 Bom 128 (135) 24 Bom L R 1284 
AIR 1923 Bom 82 

It has been held that this Article is intended to apply to cases where an 
account has been going on between two parties and bilane.es hai* b en 
struck from time to time showing the amount due from one of such parties 
to the other , and the suit to which thi3 Article is intended tn app y is a suit 
brought by one of those parties against the other for the balance found 
to be due on that account — Laljee v Roghunundun 6 Cal 447 But this , 
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A tide doe 5 ! not require that the balances should have been actually struck 
it simply requires that the account should be suet that if the balances 
were actual 1 5 struck at vanous times the balances at those times shculd 
have been sometimes in favour of the plaintiff and sometimes in favour 
of the defendant 

It is not correct to say that an account is closed whenever a balance is 
strud until it is re opened bj fresh dealings Where it appears that there 
were mutual dealings and that tf ough balances were struck from time to 
time the'e were mere acknowledgments and not agreements to pay he'd 
that the case wa3 not one of a dosed account (Art 64) but of a mutual 
open and current account The mere fact that there were no further 
transactions between the parties since the striking of the last balance 
did not change the nature of the account for it cannot be held that an ac- 
count becomes closed whenever a balance is struck — Jtvala Das v Htlkum 
Chan-J 66 Ind Cas 387 AIR 1922 Lah 316 

407 Reciprocal demands — An account is mutual w} en each has a 
demand or right of action against th* other and therefore unless both 
the parties could d mug the currency of the account each have 'aid to the 
other I have an account against yon there can be no mutual account 
—Hajrc Syud v Ashrufoonntssa 5 Cal 759 (763) And therefore if the 
balance was sometimes in favour of the defendant but generally in favour 
0/ the plaintiff the banker the account would not be a mutual one — Ibid 
But it is not necessary that the parties in the course of their dealings should 
have made actual demands upon one another This Article appl es where 
the nature of the business between the parties is such as to giv* me to 
reciprocal demands 1 e where the dealings are such that sometimes the 
balance may be in favour of one party and sometimes of the other — Narandas 
v Vi ssandaS 6 Bom 134 Khushalo v Behan 3 All 323 Satappa v 
Annappa 47 Bom 128 (136) Fyzabad Bank v Itamdaya! 4 P L T 571 
Where the accounts are such that the defendants could not have made 
any 'uch demand during the business of the account the required 11 * 3 
of this Article have not been fulfilled — Hardtlal V Ptthhar Das 3 
Lah T J 362 

408 Limitation — The penol of limitation runs from the close of 
the year in which the last item was admitted or proved If a mutual, 
open and cunent account be adjusted in the middle of a current ytai 
and in that year there is entered one item admitted or proved limitation 
will run from the end of the year and not from the date at the adjustment 
— Gartesh Lai v Sheogolam 5 C L R 211 

Where the last item m a mutual open and current account was ad 
vanced to the defendants within limitation but this item was advanced 
more than three jears after the close of the year in which the last p r «* 
ceding item was entered the suit is barred by limitation in respect 
of the previous account — Gobirtd Bam v Jateala Bam 1 Lah 12 
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86 — On a policy of in- Three 
surance, « hen the sura years 

assured is payable un 
mediately after proof 
of the death or loss 
has been given to or 
received by the in 
surers 


When proof of the death 
or loss s guen to or 
received by the in- 
surers, whether bv or 
from the plaintiff or 
any other person 


87 —By the assured to Three 

recover premia paid years 

under a policy void- 
able at the election of 
the insurers 


When the insurers elect to 
at old the policy 


88 — -Against a factor for Three 
an account years 


When the account is, du- 
ring the continuance of 
the agency, demanded 
and refused, or where 
no such demand is 
made, when the agen- 
cy terminates 


4 ^ A factor 13 an agent who is entrusted with the possession of good*- 
for sale on account of his principal 

Demand Refusal, Termination of Agency — See Notes 415 and 416 
under the next Article 

The agencj of a person entrusted to sell goods on behalf of the plain 
tiff does not terminate when the goods are sold and th- money is received 
by the agent therefore limitation docs not begin to run when any portion 
of the goods is sold but only from the date of demand made bj the principal 
during the time the price remains unpaid by the agent — Baba Ram v Ram 
Dayal, 12 AH 541, Fwh v BuJdco 26 Cal 715 


89 — By a principal against Three 
his agent for moveable years 
property received by 
the latter and not ac- 
counted for. 


When the account is, du- 
ring the continuance 
of the agency, deman- 
ded and refused, or 
where no such demand 
is made, when the 
agency terminates, 
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It should be noted that Articles 88, 89 and 90 apply only to suits by 
pnncipals against agento suits by agents against principals are not provi 
ded lor in these Articles 

410 Suit for account and mon-y — This Article applies to a suit 
by a principal against his agent for an account and for any money that 
may be found due on such account being taken , the phrase "moveable 
property" includes money — Shib Chandra v Chandra Nara*n, 32 Cal 719, 
Hafezuddm v Jadunath 35 Cal 298 , Pran Ram v Jagadish 49 Cal 250 
(252) Venhatachalam v Narayanan 39 Mad 376 , Jogendra v Debnalh 
8 C. W N 113 , Madhdb v Debendra, 1 C L J 147 ; Asghur Alt v 
Khurshed 24 Atl 27 (P C) A suit for recovery of money found due on 
an account and a suit for account are really one and the same thing— 
Jhapajhartnessa v Bamasundan 16 C W N 1042, 16 Ind Cas 414 

A suit by a principal against his agent for an account as a preliminary 
step to enable the nnncipal to recover from the agent the moneys received 
by him and not accounted for, is governed by this Article but so far as it 
seeks to obtain certain account papers from the agent, the suit is governed 
by Article 120 and the cause of action arises from the date when such pa 
pers are to be submitted to the principal according to the contract between 
them — Madhab v Debendra 1 C L J 147 

Where a suit is instituted against an agent for the recovery of a definite 
sum and there is a prayer that the amount stated m the plaint or any 
larger sum proved by the decision of the Cour 4 - to be due by the agent 
may be decreed to be paid it is virtually a suit for an account— Hurronatk 
v Krishna 14 Cal 147 (P C) 

Even where there is a contract to render account year by year, a suit 
by the principal against his agent for such account is governed by this 
Article (which is more specific) and not by Art 115 which 13 only a resi 
duary Article relating to contract — Bhabatanni v Sheikh Bahadur, 30 C- 
L J 90 , Venhatachalam v Narayana 39 Mad 376 (380) * Pran Rant v 
Jagodish 49 Cal 250 (233) Jogmdrav Chtnat Muhammad, 4 Pat 289 
Madhusudhan v Rahhal, 43 Cal 248 (dissenting from Jogesh V Denode, 
14 C W N 122 Debendra v Sheikh Esha 14 C W N 121 and v 
Barada ir C L J 43) In the last three cases as well as in Motl Lai v 
Amm, 1 C L J an the suit was held to be governed by Article 115 

A suit by plaintiffs against their step mother for recovery of their 
father's property which she was managing on behalf of the family under 
an arrangement, is governed by this Article or Article 90, so far as the 
tnoveable property is concerned and by Art 120 or 144 In respect of im- 
moveable property — Rally v Dukhee, 5 Cal 692 

A stn* lor accounts against the agent in respect of monev alleged 
to have been improperly advanced by him to counsel for purposes of 
litigation of the principal is governed by this Article and the agent is 
bound to prove that the moneys drawn by him for payment as Illegal 
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gratification to the counsel reached their destination — Fox v Bern 13 
C. W N 212 

A sort by a pnncpal against an agent to recover a specified sum of 
money lent by the agent to persons to whom he was not authorized to lend 
the money falls under this Article and not under Art 90 as such a suit 
is really a suit for mere money account — M tthiah v Alagappa 41 Mad I 

If after partition among the members of a joint Hindu family one tenant 
tn-common collects the family debts wh ch were left undivided at the tune 
of partition it may be implied that be '•calises the debts as an agent of the 
other members Consequently a suit against him by the other members 
may fall under this Article — Yerukola v Yerut-ola 45 Mad 648 42 M L 
J 507 AIR 1922 Mad 150 

411 Suit to enforce a charge — Where immoveable properties were 
hypothecated to the principal by the agent as security for the proper 
discharge of his duty a suit by the pnnc pal againrt the agent for recovery 
of the sums found due upon adjustment of accounts by sale of the proper 
ties hypothecated is a siut to enforce a charge under Article 132 and does 
not fall under this Article — Madhusudhan v Rakhal 43 Cal 248 (dissenting 
from Jogesh v Benode 14 C W N 122 where the suit was held to fall 
under Art 116) Ft an Bam v Jagodnh 49 Cal 250(253) Hafeiuidm v 
Jadunath 35 Cal 298 Trotlokhya v Abtnash 21C L J 459 But where 
the smt is simply for an account (and not to enforce any charg») it will fall 
under this Article inspite of the fact that the agent has hypothecated cer 
fain properties to the principal — Sutesh v Nawab Al 20 C W N 356 
29 Ind Cas 848 

Where the agent executed a habuhat in 1305 by which he hypotheca 
ted certain properties as security against defalcation and default and was 
dismissed in 1306 but was re appointed in 1307 and then committed 
defalcation and default m 1307 and 1308 a suit for account against him 
would be governed bv Article 89 Art 132 cannot applj a* the agent s 
position in 1307 after dismissal and re appointment cannot be governed 
by the kabuhat of 1305 — Behan La. v Hara Kumar n C L J 458 29 
ind Cas 748 

412 Not accounted for — A suit contemplated by this Article is a 
suit in which accounts have ta be taken where accounts haje been rendered 
this Article "has no application Where an account has been taken and ad 
justed and a sum of money has been found due from the agent to the pun 
clpal a suit to recover that sum is governed by Art 64 or 115 — Kesha 
Prasad v Sarwan Mai 21 C W N 591 25 C L J 335 

413 Registered contract — When the contract under which the 
agent is employed 13 contained m a duly registered instrument the smt 
is governed by Art 116 — Malt V Amtn iC L ] 211 £osi« v Birada 
xi C L J 43 5 Ind Cas t86 , Jogesh v Btnode 14 C W N 122 5 Ind Cas 
59 , Harendrh v Ad ntntslrolor-Getieral 12 CaL 357 Mathura v Cheddu 
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39 All 355 Bat m Hajeruddm v Jadu Nath, 35 Cal 298 (301) and Fran 
Ram v Jagadish, 49 Cal 250 {253) the Calcutta High Court went so 
far as to say that even if the contract of agency u registered, the case will 
fall under Article 89 and not under Art 116 because the iormer Article 
is more specific than the latter 

Where sums received by an agent outside the scope of the registered 
instrument are sought to be recovered, the three years’ limitation will 
applj — Harendra v Administrator General, 12 Cal 357. 

4x4 Suits against agent’s representatives' — If after the termma 
tion of the agency by death of the agent, a suit is brought against the 
heirs of the deceased agent, it would not be governed by Art 89 for it 
cannot be said to be a surt for rendition of accounts (the liability to render 
accounts being personal to the agent, and the representatives of the agent 
not being liable to render accounts), but it is a suit for money payable 
to the principal by the representatives of the agent out of the assets in their 
hands — Kumeda v Asutosh, 17 C W N 5, 16 Ind Cas 742 , Seth Chand 
Mai v Kalian Mai, 1886 P R 96, Kao Gtrra) v Ram Raghubir, 31 All 
429 Fatima v Inlian 1 P R 1912 13 Ind Cas 930 ; Rome smart v Na 
rendra, 5P LT 355 A I R 1923 Pat 259 In the Calcutta rase (17 C 
W N 5) the suit was held to b»* governed by Article 115 or 120 , in 96 
P R 1886 by Article 62 or 120 , in x P R 1012 by Article 120, and not 
by Article 62 or 89 in 31 All 429. the suit was held to be governed by 
Article 120 and not by Art 57, 62 or 89 That is Article 120 baa been 
held to be the most appropriate In the Patna case, the suit was held 
to be governed by Art 62 or 1x5 and not by Art 120 

In an earlier Calcutta case it was held that if an agent had never been 
called on to render account during his life time and then he died and the 
agency thereby terminated the principal acquired a fresh right to have 
an account rendered by the agent s representatives and that right was 
recognised by Article 89, and limita'ion ran from the death of the agent 
(or from the date when administration was taken to the agent s estate, sec 
17) In other words, the legal representatives of the agent were held 
bound to fnier accounts, and the suit for such accounts was held to fall 
under Article 89 — Lawless v Calcutta Landing and Shipping Co Ld , 1 
Cal 627 (6jzJ 

If the time had commenced to run during the Lfe time of the agent 
(1 e , if the agency had terminated in the agent’s life-hme, by dismissal 
from service) and then the agent died, a suit against his legal representa- 
tives would be governed by Article 89 for it H based on the same cause 
of action as a suit against the agent himself, and the penod of limitation 
in respect of the suit against the representatives would run from the same 
date as It would have run in respect of a suit against the agent himself 
had he lived, m from the date of the termination of the agency, and not 
from the dstc of the agent's drath — Arunachtllam v Raman Chetty 1$ 
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SI L. T 614 27 Ind Cas 807 Parthasaralhs v Turlapati Subba Rao 47 
M L J 483 AIR 1924 Mad 840 

In liarender v Administrator General 12 Cal 357 and Mathura v 
Chkedu 39 All 355 it was held that a suit against the agents legal re 
presents tives for recovery of the amount not accounted for by the agent 
would fall under Article ri6 if the contract of agency had been registered 

415 Demand and refusal — There must be er press demand and 
refusal it cannot be supposed that demands were going on as long as 
the business was in existence In the absence of any evidence of demand 
and refusal limitation runs from the term nation of the agency — Nabm 
Chandrae Chandra Madhib 44 Cal t (8) P C (reversing Chandramadhab 
v Ndbin 40 Cal 108) Bhabalanm v Sheikh Bahadur 30 C L J 90 

If there has been a demand for accounts and the agent has not res 
ponded to the Call there is by implication a refusal within the meaning 
of this Article — Madhusudanv Rakhal 43 Cal 248 PranRamv Jagodish 
49 Cal 250 (254) This is the case also where the agent has subm.tted 
accounts but has failed to explain the account papers in spite of the pnn 
opal s demands to do so — Maihusudm v Rakhal 43 Cal 248 19 

C W N 1070 

Where the agent does not refuse to render an account but promises 
to submit the same on a certain future date which however he neglects to 
do it must be held that the account was refused at the date and limitation 
will run therefrom — Hon Natal » v Administrator 3 C L R 446 Bu» 
it cannot be affirmed as a general fact that the failure of the agent to render 
accounts necessarily amounts to a refusal when the agent while in service 
had been alt along saying that he would render accounts The failure to 
render accounts on demand may be due to various causes su'-h as illness 
or delay in preparing the accounts or so nehmes pro rastination The 
question whether the failure to render accounts amounts to a refusal de 
pends upon the circumstances of each case — Bhabatanni v Sh‘tkh Bahai ir 
30C L J 90 33 Ind Cas 675 Fafimav Intiazi ip R 1912 13 Ind Cas 
930 Where the defendant was asked to render accounts repeatedly and 
he put it off but never refused to render accounts held that the putting 
off was equivalent to postponement and postponement was not tanta 
mount to refusal on the contrary it implied an admiss on that an account 
was due and would be rendered In such a case limitation ran from the 
tcrmmation of the agency — Saiyad Hasan Imam v Debt Prasad 3 Pat 
546 5 P L T 303 AIR 1924 Pat 664 80 Ind Cas 956 

\\ here there is a covenant to deliver accounts j ear by year the onus 
sion to render such accounts amounts to a relusal within the meaning 
of this Article — Fasin v Barada 11 C L J 43 

Where the defendant is an agent of two joint principals limitation 
for a suit for account does not run until there has been a joint demand 
for account by the principals A demand for account by one only of 
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the principals will not give a starting point of limitation. In the absence 
if a joint demand, limitation will run from the termination of the agency— 
fagdtp v. Rajo Kuer, 2 Pat 585, 4 P. L T. 531, A. I R. 1923 Pat. 464. 

4x6. Termination of agency * — Under section 201 of the Contract 
Act, an agency 13 terminated, among other ways, by the principal re- 
voking his authority, or by the agent renouncing the business of the agency 
or by the business of the agency being completed, and it is from this point 
that time is to begin to run in a suit under this Article — Vcnhatachalam 
v Narayan, 39 Mad 376 (378), 28 M L J 140, 26 Ind Cas 740 In Babu 
Ram v Ram Dayal, 12 All 541 and Finft v. Bulito, 26 Cal 715, the Judges 
expressed an opinion that an agency teiminates under this Article only 
when the sums received by the age nt have been fully accounted for by him 
to the principal But this is contrary to the terms of this Article, because 
the words "not accounted for” indicate that the agency may terminate 
before the moneys are accounted for by the agent There ore where 
the principal revoked the authority of the agent, and the latter handed 
over charge to his successor, the agency terminated then and there (under 
sec 201 of the Contract Act) though the agent has not yet handed over to 
bis principal the money and accounts and passed the accounts — Venkata- 
chalam v Narayan, 39 Mad 376 (dissenting from 12 All. 541 and 26 Cal 
715 cited above). 

The question as to when an agency terminates is a question of fact 
and depends upon the circumstances of each case, and not a question of 
law — ■ Muthiah v Alagappa, 41 Mad. 1 ; Nagappa v. Chidambaram, 31 
U L J 687, 36 Ind Cas 662 , Ramanathan v Kast, 31 M. L J 685, 
36 Ind Cas 804 It terminates on the date after which there 
have been no dealings between the parties, even though* the agent 
had not then accounted to the principal for all monies alleged to be due 
to the latter — Kuppusnamt v Vecrappa, 5 L W. 375. In a suit for 
accounts by the principals against the agent, instituted on 31st May i 9 J 3 * 
it appeared that all the transactions of purchase and sale into which the 
agent entered on behalf of the principals had been completed on 29th May 
1920, but the parties had agreed that the accounts should bo settled on the 
1st June 1920 Held that the suit was not barred, because the agency 
did not terminate until the 1st June 1920. The 1st of June was the appoint- 
ed seVding day , asd until that day waa vt could not be taid that the de- 

fendant had ceased to represent the plaintiffs as their agent and to do acts 
in that capacity, although the transactions of purchase and sale might 
have been completed on tho 29th June 1920 — Lakhmt Chand v. Chajja 
Mai, 91 Ind Cas 487, A I. R 1926 Lab 200. 

in a suit for recovery of money received by the defendant as agent 
for the plaintiff on account of plain t-fi'a winnings in a lottery, the agency 
docs not terminate when the money is received by the defendant, but 
continues so long as the money is held by the defendant for the plaintiff. 
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and the nght to sue anse3 when the money is demanded and payment 
13 refused— Hcrmas)i v Ho Hmyin 12 Bar L T 9 

The agent received a sum of money on behalf of his principal in 1902 } 
in May 1903 disputes arose between the principal and agent in which the 
agent denied the principal s nght to the money But in June 1903 the 
agent again received another sum as agent on behalf of h s principal after 
that date there was no demand or refusal or termination of agency The 
principal filed a suit in 1907 to recover the money from the agent It 
was held that the suit was not barred although the agent asserted hi3 
own right in May 1903 the adverse claim was not continued and when in 
June 1903 he again received the money on behalf of the plaintiff his con 
duct amounted to a continuation of the agency — Nathubhat v Devi das 
12 Bom L K 951 

Where an agent threw up the agency at Rangoon and came back to 
Madras the termination of the agency was the starting point of bmita 
tron The fact that he went back to give evidence and again acted for a 
tune until the principal sent a successor cannot prevent the running of 
tim e as regards the first agency provided there was no acknowledgment 
of liability to account after such termination — Palamappa v A lagappa 
39 Ind Cas 691 (Mad ) 

An agency determines on the death of a principal therefore a suit 
by the representative of the late principal against the agent for an accoun 
of money received by the agent during thr late principal s life time falls 
under this Article because after the death of the principal the position of 
the agent is not altered into that of a trustee — Nabtn Chandra v Chandra 
Madhab 44 Cal 1 7 (P C) therefore the suit should be brought within 3 
years of the death even though the representative of the late principal 
«hould continue to employ the agent — Mohendra v Jadu Nath 9 C L J 
107 Sarashibala v Chum Lai 26 C W N 320 AIR 1922 Cal 53 
Ctrjalai v Narayan 26 Bom L R 1165 For where on the death of the 
principal the agent continues in the service of his heirs the old agency 
terminates and a new agency independent of the original contract is created 
and the suit for accounts in respect of the old agency must be brought 
within three years of the termination of that agency — Madhusudhan 
v Rahhal 43 Cal 248 19C W N 1070 

417 Account for more than three years before suit — Although a 
su t must be brought within 3 years still there is nothing m terms of this 
Article to shew that the plaintiff is entitled to accounts Jor only three years 
antecedent to suit Thus in a su t brought in 19 11 in which accounts 
were claimed from 1899 it was held that the plaintiff was entitled to the 
accounts claimed — Surtsh v Nawab 20 C W N 356 29 Ind Cas 848 
See also Pran Ram v Jagadish 49 Cal 250 (256) 35 C LJ m A I R 
1922 Cal 355 where in a suit instituted on 27th August 1918 a claim 
for accounts from 13th Apnl 1914 was decreed 
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90 —Other suits by pnn 
cipals against agents 
for neglect or roiscon 
duct 


Three When the neglect or mis 
years conduct becomes 
known to the plain 
tiff 


41S The word o + her in this Article shows that this Article does not 
tnclude suits which properly come within Article 89 A suit by a principal 
against an agent ior the recovery o£ money lent by the latter to persona to 
vhotn he was not authorised to lend is a suit for an ordinary money 
account under Article Sg aad is no 1 ' therefore governed by Article go — 
Muthsah Chetty v Alagappa C Hetty 41 Mad 1 (z) 

Sc Puran Mai v Fori 41 All 635 cited ta Note 373 under 
Art 62 

A suit aga nst an agent for loss occasioned by his neglect in not «tung 
for debts due to his principal or by so negligently selling his principal s 
property that the proceeds cannot be realised will fall under this Article 
— Baboo Lai v Vaughan 2 Agra 306 

Plaintiff paid a certain sum to his agent (defendant) to be paid to A 
Defendant not having paid the money to A the latter brought a su t 
agamst plaintiff and obtained a decree for the money It was held, that 
the plaintiff s suit against defendant was governed by Art 90 time began 
to run when *he plaintiff came to know oi defendant s misconduct and not 
from the date of payment by the plaintiff to A under the d eree — Rang a 
sanu v Snntvasa « M L J 453 

Where during the tenure of the office of the Chairman of a Momcipa 
Council the manager embezzled sums of money a suit by the Municipal 
Council against the Chairman for rccove y oi the money on the ground 
that th embezzlement took place through his negligence in supervision 
is governed by Art 3d and not by Art 89 or 90 as (be Chairman is not an 
agent of the Council although jti? h.3 duty to collect the dues and see that 
proper accounts are kept-^Smtivaja v AT uni et pat Council 22 Mad 34* 
Butin an Allahabad case w 1 ere during the t nute of the office of the 
Secretary and the Executive officer of the Municipal Board the head 
accountant embezzled sums of money it was held that the Secretary a °d 
the Executive Officer of the Municipal Board were the agents of the Board 
within the meaning of this Article and that a suit against the Secretary 
on the ground that it was his neglect of official duties (m want of super 
vision over the cash book and over the receipt of all taxes and income of 
tins Board) which mainly contributed to the embezzlements fell under 
this Article — MuAherp v Municipal Board of Benares 46 All 17 S 3i 
A L ) 16 So Ind Cas 141 A 1 R *9*4 All 467 The Lahore High 
Court also bolds that a Chairman of the Board of Directors of the branch 
firm of a Bank is an agent of the Bank and a suit by the Bank against 
scfau Chairman for making certain advances to some persons Improperly, 
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mala fid; and negligently falls tinder this Article — Daulat Ram v Bhara; 
National Bank 5 Lah 37 79 Ind Cas 740, A T R 1924 Lah 435. 

419 Starting point of limitation — Limitation begins to run when 
the agent s neglect becomes known to the principal, and not when the 
pnnapal comes to know that there is sufficient ground for a good case 
being run against the agent — Jankt Ko r v Mahabtr, 25 Ind Cas 706 
(Cal) 

Knowledge of the agent s negligence includes constructive knowledge, 
and the plaintiff must be deemed to have got constructive notice of the 
defendant s negligence when it was first reported in the office of the plain* 
tiff that some rents had become time barred through the defendant’s 
negligeno* to collect them — Anand Parshad v Perbhtt Naram, 6 Ind, 
Cas 436 

91 — To cancel or set aside Three When the facts entitling 

an instrument not years the plaintiff to have 

otherwise provided for the instrument can- 

celled or set aside be- 
come known to him, 

420 Where Article does not apply — This Article will not appy 
when the cancellation of a document is not an essential part of the plain* 
tiff s relief — Unnt v Kuncht 14 Mad 26 Shonkaran v Keshavan, 15 Mad 
6 (to) , Puraken v Parvalhi 16 Mad 138. Ridhu v Malak, 1915 
P \\ R 96 Where in a suit some substantial relief (e g recovery 
of some property) is prayed for, and the cancellation of the instrument 
is merely >ncden*ai or auxiliary to such relief, this Article does not 
apply—Bocftchati v Kamla 3 Iod Cas 585 Sundaram v SifAamirtal, 
16 Mad 31 1 Abdul Rahim v hit par am 16 Bom 186 , Muhammad 
v Mango Mai 22 All 90 , Uma Shankar v Kalha 6 All 73 , Ramausar 
v Raghubar 5 All 49° Htuau V Jadaun 5 A’l 76 (per Straight J ) j 
Bageshra v Sheo Nath, 14 A L J 164 Thus — 

(1) This Article docs not apply where the instrument is null and void. 
Such document need not be set aside and the plaintiff can bring a suit for 
possession or oth^r relief without praying for cancellation of £he instru- 
ment , even if he prays for its cancellation, he does so only incidentally. 
Thus a deed of gift executed by a Hindu widow transferring the bulk of 
the property to an idol is void and not voidable , to a suit to set as.de the 
gift this Article does not apply — Chooramoni v Batdya Nath, 32 Cal 473 
A document which was never intended by the executant to be ODerative 
and which was not properly signed by him is a nullity , it dees not require 
to be set aside by the person entitled to the possession of the property 
as against the person w whose favour the document stands^-Ba»A« v. 
Knshto Covinda, 30 Cal 433 An alienation of joint family property ' 
a coparcener without the consent of the other coparceners is void j 
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not necessary to have the deed of gift set aside, and Art 91 has no appli- 
cation — Muk'abai v Karam, 7 A L J 783 An alienation of the office 
of trustee by the hereditary trustee is void and need not be set aside l 
therefore a suit to recover the estate from the alienee is governed by Art 
124 and not by this Article — Narayana v Lakshmanan 39 Mad 456 A 
benami conveyance is an inoperative instrument and need not be set aside 
A suit to recover the property comprised in the conveyance is not governed 
by Art 91 but by Art 144 of the Act — Petherpermal v Munxandy, 35 Cal. 
551 (PC), Sham Lai v Amarendra 23 Cal 460 The alienation of tem 
pte property by a trustee *s null and void and need not be set aside , conse- 
quently a suit by the succeeding trustee to recover the property is not 
governed by this Article — Shea Shankar v Ram Sewak, 24 Cal 77 A suit 
to recover possession of property alienated by a Hindu widow is not govern 
ed by this Article, when the alienation is found to be sham — Maneheharam 
v Panabhai, 40 Bom 51 Where it is established that the plaintiff b> 
defendant s misrepresentation wa 3 got to execute a deed of sale believing 
the same to have been a deed of a different kind, the transaction is void 
and not voidable only, and Ait 91 has no application to a suit to recover 
the property which passed under the void sale deed — Sanm Bibt v Siddik 
Husain. 23 C W N 93 Where the plaint fi brought a suit for a decla- 
ration that a deed or gift executed by her was void and inoperative, as she 
signed the deed believing, on account of the fraud and misrepresentations 
of the defendant, that it was only a power of attorney , and she also prayed 
for a declaration of title in the properties gifted held that the deed of gift 
was void ab 1 mho, and did not require to be set aside Consequently, tho 
suit was governed not by Art 91 or 95 but by Article 120 — Sarat Chandra 
v Kanat Lai, 26 C W N 479 Where the claim was not to set aside the sale 
deed, but for a declaration that from its very inception it was a sham trans 
action, he'd that there was no necessity for the plaintiff to have the deed 
set aside, and therefore this Article did not apply — Jagardco v Phutjhan, 
30 All 375 I\ here the plain tiS (a person of weak mind) w as got to execute 
a deed of sale or mortgage m favour of the defendant by fraud of the latter, 
and no consideration passed under the deed held that the deed was a nullity 
and it is not necessary for the plaintiff to have it set aside under this Article 
be can bung a suit to recover possession under Article 14} — Sundaram v 
Sithammal, 16 Mad 311 . Abdur Rahim v Knparam, 16 Bom 186. Boo 
Jtnalhoo v Shah Nagar, 11 Bom 78 Where dunng the minority of the 
plaintiS, a property belonging to him was alienated to the defendant by a 
person who was not his lawful guardian, and without any necessity, the deed 
was void, and a suit b y the minor after attaining majority is governed bv 
Art 142, and not by Articl" 91 or 44 — Sajjad Ah v Zulfikar, 1916 P R 
83 , Anandappa v. Totappa , 17 Bom L R 1137, Ramausar v Rjgkubtir, 

5 All 490 ; Harsagauda v Chawagauia 42 Bom 638 (F B ) , Uitam Singh 
v. Bariat Ah. *3 P R 1913 , Sardar Shah v Hap, 28 P. R. 1909 , Husain 
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v Rataram 10V l R 133 Where no consideration passed under the sale 
de d and the defendant neier obtained possession undent no suit is neces 
sarv to set aside the deed Article 144 and not 91 applies — Nabob Mir 
Soy ad \ 1 asm hka t 17 Bom 755 R here a deed of gift is executed by 
a person governed by the Muhammadan law and th» possession of the 
property comprsed m the gift has not been delivered the gift would be 
void a} imho and no question of limitation will arise as regards a suit to 
s»t aside the deed of gift But if aftem aids the defendant takes possession 
the gift becomes operative by law and the period of limitation for a suit 
to set aside the gift runs from the moment the defendant takes possession 
— Mutant v Maula Bakhsh 16 All '•60 (262 263) Where th plaintiff 
executed a registered sale deed in favour of the defendant and the defen 
dant executed a receipt in favour of the plaintiff stating I shall without 
any objection gne up 3 our land at any time y ou may ask me to give up 
and it was proved that no consideration passed under the sale deed 
held that the sale-deed was a mere paper transaction and inoperative and 
a suit to recover possession of the land was governed by Article 144 and not 
by Art 91 — Sottgawa v Huchangowda 48 Bom 166 

{2) Secondly this Article does not applv where the transaction though 
a tollable one does not require to be set aside through the intervention 
of the Court Thus where the certificated guardian of a minor had granted 
a perpetual lease of the minor s property without the sanction of the Court 
the transaction is a voidable one and it is not necessary for the minor 
(after attaining majority) to bnng a suit to have the instrument of lease 
cancelled He can simply repudiate the transaction and bnng a »mt for 
possession — Abdil Rahman v Sukhdayil 28 All 30 So also where a 
widow had granted a l'»ase for a penod extending beyond her own hfe a 
suit by the reversioner to recover possession of the property wa3 governed 
by Art 141 and not by this Article Such an alienation 13 voidable at the 
election of the reversionary heir who may treat it as a nullity without 
the intervention of the Court and he can show his election to do so by com 
menang an action for recovcnng possession ot the property the cancella 
bon of the lease is not a condition precedent to the right of achon of the 
reversionary heir — Btjov Gopal v Krishna MoMshi 34 Cal 329 P C (re 
versing Bijoy Gopal v Ntlratan 30 Cal 990) Harthar v Dasaralhi 33 Cal 
257 Rahhmabai v Keshab 31 Bom 1 Similarly where a Hindu widow 
in possession of her husband s estate sold the property and then adopted the 
plaintiff and died a suit by the adopted son to recover possession of the 
estate from the pnrchaser was not governed by Article 91. There is 
no essential difference between the position of the adopted son seekrog to 
enforce his nght3 with reference to the property alienated by the widow 
before the adoption and the position of a reversioner seeking to enforce 
his rights with regard to the property alienated by the widow before 
death The adopted son was not reqmred to set aside the sale any 
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than a reversioner The suit was governed by Article 144 and not by 
Art 91 — Hanamgowdav Irgowia 48 Bom 654 26 Bom L R 829 AIR 
ig25Bom 9 A suit by a landlord to avoid a transfer made by a tenant in 
contravention of section 43 of the C P Tenancy Act is not governed by this 
Article The landlord is not bound to set aside the transfer and may sue 
for possession treating the transferee as a trespasser — Sagunchand v Chha 
bilram 18N L R 11 A I R 1922 Nag Go 

The members of a tarwad need not sue to set aside an alienation made by 
the karnavan but cm sue to recover possesion on the strength of titi' 
because the ahenat on is not bin ling on the tarwad Consequent'y 
Article 91 does not applv to a suit to recover possession of the property 
alienated but Article I44 would apDly — Kanna Pamkhar v Nanrhan 
46 M L J 340 AIR I9’4 Mad 607 78 Ind Cas 564 

(3) Thirdly this Article does not apply where the suit was not to 
cancel or set aside an instrument but only to amend it by substituting 
the name of the plaintiff for the name of another person mentioned in 
the deed Thus where tie plaintiff asks for a declaration thit the first 
defendant whose name appears as lessee in a certain lease-deed has no 
interest under the lease and that the person reallv interested under the 
lease is the plaintiff himself for whom the first defendant acted as 
benamdar held tha* the suit does not fall under this Article bLt Art 120 
as the plaint ff does not ask to annul the least: itself —Pasai t Lai s 
Chid mm 35 All 140 

Similarly this Article does not apply where the p)a ntiff does not seek 
to cancel the instrument but simplv asks for a declaration that his own 
interests arc not affected by it Thus where a relation of the plaintiff 
executed in favour of the defendant a sale deed b\ which he professed to 
transfer the svhole of a joint family property one fourth of which belonged 
to the plaintiff and the plaintiff brought a suit asking that he might be main 
tabled in his ioint possession of the property b\ cancellation of the deed 
so far as it is injurious to his rights held that the suit was not one to cancel 
the sale-deed because the plaintiff cannot dispute the validity of the d-ed 
except in so far as it affects hts rights Article 120 governs the case — 
Dirt Dayal v liar Narayan 16 AH 73 

(4) Fourthly this Article does not apply where the plaintiff teas not 
a party to the instrument sought to be avoided This Article is restricted 
to a suit between the parties to the instrument or their successors in interest 
Where the instrument was not executed by the plaintiff (or his predecessor) 
he Is not bound to set it aside and this Article does not apply — Vithu v 
Devi das 15 N L R 55 Kunjilal v Chandra 17 V L R 169 64 Ind 
Cas 775, Ganapa ii v Sivamalai 36 Mad 575 Thus where a suit by a 
mortgagee is In effect one for a declaration that a sal* by his mortgagor 
to a third party is null and void Art cle 120 applies to th* case and not 
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Article oi—lfiMH v Shtve Ba 1 Bur L J 106 AIR 1923 Rang 8 
A land belonging to defendant no 1 was mortgaged by him to defendant 
no 5 and afterwards the pbintuj purchased it it a sale in execution of a 
certain decree against defendant no 1 the plaintiff thereupon brought 
a suit for a declaration that the mortgage w-s fraudulent and without 
consideration Held that the suit does not Ml under this Article No 
doubt a declaration that defendant no 5 has no title to the land would be to 
that extent equivalent to setting aside that mortgage but such declaration 
would st *1 leave the deed to operate as between the part es thereto and 
therefore wouli not amount to cancelling the deed Moreover the plain 
tiff has no tit'c or interest to set aside the deed as bet t/eeh the Partus thereto 
— Pachamuthu v Chmnappa 1 10 Mad 213 (215) Uunt v Kuncht 14 
Mad 26 Uma Shank %r v luilka Prasad 6 All 7 3 A suit by a reversioner 
to obtain a declaration that a kanom executed bv U e widow in favour of the 
defendant is not binding on the e«tate or on the plaintiff is not governed by 
this Article as the p'amtiff was not a party to the deed — Puraken v Parvati 
16 Mad 138 (following Pachamuthu v Chtnnabpan 10 Mad 213) The 
mortgagor in contravention of the terms of the mortgage granted a peroe 
tual leas of the mortgaged property and the mortgagee brought a suit 
upon the mortgage and in execution of a decree brought the mortgaged 
property to sale which was purchased b\ the plaintiff The plaintiff on 
fccrom it® aware of the perpetual lease sued for its cancellation and for a 
declaration that the defendant (lessee) had no right to inte fere with or 
obstruct the plaintiff in respect of the prop rty in question He'd that 
Art 91 di 1 not apply but Art 120 the prayer for the cancetment of the 
deed could be treated as merelv incidental to the main relie' (declaration) 
asked What the plaintiff wants is a declaration that the shadow cast 
upon his title may be dispersed It is otherwise nothing to him whether 
the lease b tween the mortgagor and the defendant is or is not binding 
upon ‘hose who were parties to it — hluhat t mad Baqar v Mango Mai 
22 All 90 (93) 

Will — Tbs Article docs not apply to a suit to set aside a will — Sajti 
Alt v Ibad Alt 23 Cal 1 (at p 10) P C 

421 Where Article applies — Article 91 applies to those cases where 
the prayer for cancellation of the instrument 's an essential part of the 
relief claimed t e where it is necessary for the plain t-S to set aside the ins 
trument before he car obtain the other relief claimed by him — Amir v 
Mussantmaiitntssa 75 P R 1896 This Article can apply to suits m which 
the documents sought to be set aside were intended to be operative against 
the plaintiff and would remain operative or would defeat his suit to recover 
possession of any property if they are not set aside — • Sham Lai v Atnaren 
dr 3 23 Cal 460 (466) Jan Mahomed v Datu Jafar, 38 Bom 449 Arts 
91 and 92 are particularly concerned with instruments which if allowed to 
stand unchallenged once they become known might become important 
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evidence aga nst the persons wl ose nghts they purported to affect — 
Raghubar v Bhtkya 12 Cal 69 (tj) 

Thus where a deed of relinquishment which operates to put an end 
to the plaintiff s right to certain property is no* void ab tntlto but is a 
valid document and binding on the plaintiff until it is set aside the plain 
tiff s nght to recover the property will be barred if he fails to bnn» 
a suit to set aside the deed within the time prescribed by this Article — 
Rameshnar Pros 3d v Lachmi Prosad 31 Cal nr \Vhcrp a sale 
becomes voidable by subsequent failure of consideration the title 
nevertheless passes to the purchaser by such sale and the vendor 
or other persons claiming to recover the property must get the sale 
avoided within the penod prescribed by this Article before the) 
can recover possess on — Govtndasamt v Ramaswamy 32 Mad 7” 
When in a suit for possession of immoveable property it is necessary 
that a lease-deed executed by the plaintiff s predecessor must be first set 
aside before possession can be claimed the suit most be governed by this 
Article — Raja Ryes war a v irunaeheUam 38 Mad 321 Where a sale 
deed is executed by the plaintiff or his predecessor m title and constdera 
tion (though inadequate) passes and the na*urc of the transaction shows 
that it is not void but voidable only the suit is governed by Article 91 even 
though the plaintiff sues for possession — Jankt Kunwar v Apt Stn»h 
15 Cal 58 (P C' A Muhammcdan executed a deed of gift of his pro 
pcrt\ under which posse's on was taken bi the donee The dono during 
his 1 fc time never took any steps to have the deed set as de A suit was 
brought by his heir claiming a share in the donor s estate by right of in 
hentance and b) having it declared that the deed was procured from the 
donor by fraud and undue influence It was held that the cancelment of 
the deed was a substantial and necessary incident of the claim and the 
suit fell under this Article notwithstanding that the plaintiff chose to call 
the suit one for possession — Hasan At iv Nazo ri All 456 A suit by the 
reversioners to set aside an ikramama executed by the last male owner 
(and which is binding on tie reversioners) is governed by Art 01 and not 
by Art 144 even though the prayer in the suit is for recovery of posses 
Sion of the property comprised in the ikramama — Mahabtr v Ilarnhur 19 
Cal 629 Where a Hindu father executes a sale-deed under undue influ 
ence and has notasoided it within the time fixed by this Article his sens 
cannot recover the propert) — Narogopal v Paragowda 41 Bora 347 
PaiarafeSwara v Kuppuswami 41 M L J 474 Where a person is 
prxma facie bound by a decree be cannot bv suing ostensibly for pos 
session ignore the decree and evade the operation of law and where 
such a decree is an Impediment to the plaintiff s wav in obtaining a re! ef 
inconsistent with it he must bang his suit within the penod prescribed 
by law for setting aside a decree — Httendra v Rameshwar Singh 4 Fat 
510 6 P L T 634 AIR 1925 Pat 625 (per Das J ) Where the 
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cancellation of an instrument is the substantial relief sought and 
the recoierj of the property is only an incidental or auxi|iar\ relief 
thereto the suit falls under this Article — Ram pa! v Balbhaddur 25 
AH i(P C) 

In some cases the broad proposition has been laid down that Art 
91 is intended to apply to suits of the land mentioned in sec 39 of the 
Speafic Relief Act and to cases where the plaintiff seeks to cancel or 
set aside an instrument which he has been induce 1 b* misrepresentation 
concealment of facts or other means of like kind to enter into or where 
the cancellation or setting aside of an instrument is the only relief prajed 
for — Ha'an v Jada in 5 All 76 Sabha v ’iahodra 5 All 322 Uma 
Shankar v Kalkti 6 All 75 Bah at ram v Kharsetjt 27 Bom sf o Safdar 
\ Akbar 5 Ind Cas 497 

422 Starbng point of limitation — The words when the facts en 
titling the plaintiff to ha\e the instrument cancelled or set aside became 
known to him must be construed to mean when having knowledge of 
such facts a cause of action has accrued to him and he is in a position to 
maintain a suit In this case the defendant had on the 1st December 1875 
transferred certain property subject to attachment before judgment in a suit 
which both the lower Courts dismissed but which the High Court decreed in 
fasour of the plaintiff on the 7th Angust 1876 The present suit for can 
collation of the transfer was brought more than three years after the plain 
tiff knew of the transfer but within three years from the date of the decree 
of the High Court Held that the suit was within time as the plaintiff s 
cause of action arose on the date of the High Courts decree — Tawangtr 
v Kura Mai 3 All 394 

Where the plaintiff and his guardian were perfectly aware of the facts 
entitling them to set aside an avard the plaintiff must prove that he 
attained majority within three years before the suit Limitation ran 
from the date of the award and not from the date when the Court refused 
to file it — Kirhv.ood v Maun* Sin AIR ig->5 P C 216 89 Ind Cas 
773 <P C ) 

In a suit to set aside a deed executed by the plaintiff himself on the 
ground of undue influence an 1 fraud the facts relied upon by the plaintiff 
{s e undue influence etc) were known tolimfrom the date of the 
instrument therefo e limitation would begin to run from that date — . 
Janhi v A}it Strg 15 Cal 58 (P C) If howescr the undue influence 
continues to be exercised after the execution of the instrument limitation 
runs only when the influence ceases and the plaintiff may b> said to 
have full knowledge of all the matters — Rajeswara \ Tiajagopala 1917 
M W N 906 

Under the Mahomedan Law x gift becomes operatise only after delis-ry 
of possession therefore the cause of action for a suit to set aside a gift 
arises not on the execution of the deed of gift but from the moment when 
L 24 
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by delivery of possession it becomes operative in law — Meit Bifciv 
Imaman, 6 All 207 (210} 

Where the plaintiff executed a sham sale deed in favour of his sons 
and they began to set up a title under the deed, the cause of action for a 
suit for cancellation of the deed would anse not from the date of the sale 
deed but from the date the plaintiff apprehended injury to his interest 
* e . the date when the defendants began to set up a title under the deed 
— Stngarrappa v Talart, 28 Mad 349 In a suit by the mortgagor against 
the dispossessing mortgagee for cancellation of the mortgagor-deed and 
for possession on the ground that the mortgage was sham, limitation runs 
from the date of the dispossession and not from the date of the mortgage- 
bond — Vithal v Hart, 23 Bom 78 But in an Allahabad case, where the 
plaintiff brought a suit to set aside a sham mortgage-deed on the ground 
that the defendant recently threatened to bring a suit on the basis of it, 
though when it was executed it was never intende4 to be acted upou, it was 
held that limitation ran from the date of the execution of the mortgage 
deed and not from the date when the defendant threatened to sue upon 
it, in as much as the facts entitling the plaintiff to have the document set 
aside were known to the plaintiff from the very outset — Qasttn v Muham 
mad 37 All 640 (dissenting from 28 Mad 349 and 25 Bom 78 cited above) 
Where the plaintiff executed a registered deed of adoption in wh-ch he 
declared that he had adopted a certain boy and had conveyed to him a 
certain property and aftenvards brought a suit for a declaration that the 
adoption-deed was void and of no effect as against the plaintiff, held that 
the suit was governed bj either Article 91 or 118 and that limitation ran 
from the date of the execution of the adoption-deed, because the fact 
that no adoption had ever taken place was perfectly well known to the 
plaintiff on the very date on which he pat his signature to the adoption 
deed and caused it to be registered — Udtt Naratn v F art d for Stagh 45 
All 169 (176) 69 Ind Cas 971 

A suit by a reversioner to set aside an instrument executed by the 
last male owner must be brought within three years from the date of the 
death of the widow — Mahdbir v Hurnhur, 19 Cal 629 

A suit to set aside an instrument executed dnnng the minority of the 
plaintiff, must be brought within three years after the minor plainh 
has attained majority — Chanurapa v Banana, 19 Bom 593 * huty 3 * 
v Btpro, 6 W R 321 

Burden of proof —In a suit under this Article, if the defendant plead* 
that the cause of action for the plaintiff's suit to cancel the deed arose 
earlier than the period alleged by the plaintiff, the burden lies on the 
defendant to prove that the plaintiff acquired full information of the 
true state of facts at a time too remote to allow him to maintain the suit 
—Nibaran v Ktrupama, 34 C L J 563 

423. Effect of Limitation —Where a sale is voidable tor fraud, as 
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no suit is brought to set aside the sale within the period prescribed by 
this Article the nght to recover the property is also barred — Gobiitdasamy 
v Ramasamy 32 Mad 72 

But though a party s remedy as plaintiff to have the instrument set 
aside may be barred it is competent to him to say by way of equitable 
defence if sued that the instrument ought not to be enforced — Lahshmi 
v Poop Lai 30 Mad 169 

92 — To declare the for Three When the issue or regis- 

gery of an instrument years tration becomes known 

issued or registered to the plaintiff 

424 Application of Article — Arts gt to 93 apply to suits brought 
expressly to cancel set aside or declare the forgery of an instrument but 
where some substantial relief (e g possession of property) is sought and the 
cancellation or declaration is subservient or merely ancillary and not 
necessary to the granting ol such relief these Articles do not apply — Abdul 
Rahim v Kirparam 16 Bom 186(189) Thus a suit by the plaintiff for 
possession and to set as de on the ground of forgery a deed of sale alleged to 
have been executed by his father in favour of the defendant is governed 
by Art 144 and npt by Article 92 or 93 — Tnlochan v A obohi shore 
2 C L R 10 

42c Issued —An aiiumatipatra (deed of permis ion to adopt) 
was gisen to a widow by her husband who died in 1882 She first adopted 
in 1884 a boy who soon after died She then in 1887 adopted another 
boy and the reversionary heirs brought this suit in 1888 to have the 
adoption set aside It was contended by the defendant that the sutt was 
to declare the forgery of the anumatipatra which was issued when the 
adoption of 1884 was effected with full publicity and the suit brought 
more than three years after that date was barred by this Article It 
was held that the word issued was intended to refer to the kinds of docu 
ments to which people commonly apply that term in business and that 
an anumatipatra could not be said to be issued when an adoption was 
made under it therefore this Article did not appl> to the suit Article 
93 also did not apply because it was very difficult to say that an adoption 
followed by nothing more was in any sense an enforcement of power against 
other persons within the meaning of that Article Art 118 applied to 
the sutt which was therefore brought in good time— Hum Bhushan v 
UpendraLal 24 Cal 1 (P C) 

A suit to declare an unregistered will as forged and beyond the power 
of the testator to make is governed by Art 120 Art 92 does not apply 
to the case as the will is neither issued nor registered — Gauhar v Ghulam, 
J909 P L R 82 
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by delivery of possession it becomes operative in law — Meda Bibs v 
Tmaman 6 All 207 (210) 

Where the plaintiff executed a sham sale-deed in favour of his sons 
and they began to set up a title under the deed the cause of action for a 
suit for cancellation of the deed would anse not from the date of the sale 
deed but from the date the plaintiff apprehended injury to his interest 
» e the date when the defendants began to set up a title under the deed 
— Stngarrappa v Talart 28 Mad 349 In a suit by the mortgagor against 
the d spossessing mortgagee for cancellation of the mortgagor-deed and 
for possession on the ground that the mortgage was sham limitation runs 
from the date of the dispossession and not from the date of the mortgage- 
bond — Vtlhat v Hart 25 Bom 78 But in an Allahabad case where the 
plaintiff brought a suit to set aside a sham mortgage-deed on the ground 
that the defendant recently threatened to bring a suit on the basis of it, 
though when it was executed it was never intended to be acted upon it was 
held that limitation ran from the date of the execution of the mortgage 
deed and not from the date when the defendant threatened to sue npon 
it in as much as the facts entitling the plaintiff to have the document set 
aside were known to the plaintiff from the very outset — Qastm v Muham 
mad 37 All 640 (dissenting from 28 Mad 349 and 25 Bom 78 cited above) 
Where the plaintiff executed a registered deed of adoption in which he 
declared that he had adopted a certain boy and had convejed to him a 
certain property and afterwards brought a suit for a declaration that the 
adoption deed was void and of no effect as against the plaintiff held that 
the suit was governed by either Article 91 or 118 and that limitation ran 
from the date of the execution of the adoption-deed because the fart 
that no adoption had ever taken place was perfectly well known to the 
plaintiff on the very date on which he put his signature to the adoption 
deed and caused it to be registered — Udit Naratn v Ratidhtr Sttigh 45 
All 169 (176) 69 Ind Cas 971 

A suit by a reversioner to set aside an instrument executed by the 
last male owner must be brought within three years from the date of the 
death of the widow — Mahabir v Hurnhur 19 Cal 629 

A suit to set aside an instrument executed during the minority of the 
plaintiff must be brought within three years alter the minor plaintiff 
has attained majority — Chanmrapa v Danava 19 Bom 593 
v Btpro 6 W R 321 

Burden of proof ■ — In a suit under thi3 Article if the defendant plead! 
that the cause of action for the plaintiffs suit to cancel the deed arm* 
earlier than the period alleged by the plaintiff the burden lies on the 
defendant to prove that the plaintiff acquired foil information of the 
true state of facts at a time too remote to allow him to maintain the 
— Ntbaran v Ntmpama 34 C L J 363 

423 Effect of Limitation — Where a sale is voidable for f r3Dt ' *" 
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no suit is brought to set aside the sale within the period prescribed by 
this Article the right to recover the property is also barred — Gobindasamy 
v Ramasamy 32 Mad 72 

But though a party s remedy as plaintiff to have the instrument set 
astde may be barred it is competent to him to say by way of equitable 
defence if sued that the instrument ought not to be enforced — Lakshmi 
v Roop Lai 30 Mad 169 

92 — To declare the for- Three When the issue or regis- 

gery of an instrument years tration becomes known 

issued or registered to the plaintiff 

424 Application of Article — Arts 91 to 93 apply to suits brought 
expressly to cancel set aside or declare the forgery of an instrument but 
where some substantial relief (e g possession of property) is sought and the 
cancellation or declaration is subservient or merely ancillary and not 
necessary to the granting of such relief these Articles do not apply — Abdul 
Rahim v Kirparam 16 Bora 186 (189) Thus a suit by the plaintiff for 
possession and to set aside on the ground of forgery a deed of sale alleged to 
have been executed by his father in favour of the defendant Js governed 
by Art 144 and not by Article 92 or 93 — Trtlochan v Nobokx shore 
2 C L R 10 

42; Issued — An anumahpatra (deed of permis ion to adopt) 
was given to a widow by her husband who died in 1882 She first adopted 
in 1884 a boy who soon after died She then in 1887 adopted another 
boy and the reversionary heirs brought this suit in 1888 to have the 
adoption set aside It was contended by the defendant that the suit was 
to declare the forgery of the anumahpatra which was issued when the 
adoption of 1884 was effected with full publicity and the suit brought 
more than three years after that date was barred by this Article It 
was held that the word issued was intended to refer to the kinds of docu 
ments to which people commonly apply that term in business and that 
an anumaltpatra could not be said to be issued when an adoption was 
made under it therefore this Article did not apply to the suit Article 

93 also did not apply because it was very difficult to say that an adoption 
followed by nothing more was in any sense an enforcement of power against 
other persons within the meaning of that Article Art 118 applied to 
the suit which was therefore brought in good time — Hum Bhushan v 
Upcndra Lai 24 Cal 1 (P C ) 

A suit to declare an unregistered will as forged and beyond the power 
of the testator to make is governed by Art 120 Art 92 does not apply 
to the case as the will is neither issued nor registered — Gauhar v, Ghulam, 
4909 P L R 81 
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by delivery of possession it becomes operative in law — Meda Biftiv 
Imaman, 6 All 207 (210) 

"Where the plaintiff executed a sham sale deed in favour of his sons, 
and they began to set up a title under the deed, the cause of action for a 
suit for cancellation of the deed would anse not from the date of the sale 
deed but from the date the plaintiff apprehended injury to his interest 
t e , the date when the defendants began to set up a title under the deed 
— Stngarrappa v Talart 28 Mad 349 In a suit by the mortgagor against 
the dispossessing mortgagee for cancellation of the mortgagor-deed and 
for possession, on the ground that the mortgage was sham, limitation rens 
from the date of the dispossession and not from the date of the mortgage- 
bond — Vtthal v Han, 25 Bom 78 But in an Allahabad case, where the 
plaintiff brought a suit to set aside a sham mortgage-deed on the ground 
that the defendant recently threatened to bring a suit on the basis of it 
though when it was executed it was never intende4 to be acted upou, it was 
held that limitation ran from the date of the execution of the mortgage 
deed, and not from the date when the defendant threatened to sue upon 
it, in as much as the facts entitling the plaintiff to have the document set 
aside weie known to the plaintiff from the very outset — Qasttn v Mahiw 
mad 37 AH 640 (dissenting from 28 Mad 349 and 25 Bom 78 a ted abo\e) 
Where the plaintiff executed a registered deed of adoption in wb-ch he 
declared that he had adopted a certain boy and had conveyed to him a 
certain property and afterwards brought a suit for a declaration that the 
adoption-deed was void and of no effect as against the plaintiff htld that 
the suit was governed by either Article 91 or 118 and that limitation ran 
from the date of the execution of the adoption-deed because the fact 
that no adoption had ever taken place was perfectly well known to the 
plaintiff on the very date on which he put his signature to the adoption 
deed and caused it to be registered — Udtt Naroin v Randh\r Singh 43 
All 169 (176) 69 Ind Cas 971 

A suit by a reversioner to set aside an instrument executed by the 
last male owner must be brought within three years from the date of the 
death of the widow — Makabtr v Hurnhur, 19 Cal 629 

A suit to set aside an instrument executed during the minority of the 
plaintiff must be brought within three years after the minor plaintiff 
has attained majority — Ckanvtrapa v Danava 19 Bom 593 • 
v Btpro, 6 W R 321 

Burden of proof — In a suit under this Article, if the defendant plead 5 
that the cause of action for the plaintiff’s suit to cancel the deed arose 
earlier than the period alleged by the plaintiff, the burden lies on t*e 
defendant to prove that the plaintiff acquired full Information of 
true state of facts at a time too remote to allow him to maintain the soft 
— Ntbaran v Nirvpama, 34 C L J 563 

423 Effect of Limitation .-“Where a sale is voidable for fraud, and 
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no suit is brought to set aside the sale within the period prescribed by 
this Article the right to recover the property ts also barre d — Gobi ndasamy 
v Itamasamy 32 Mad 72 

But though a party’s remedy as plaintiff to have the instrument set 
aside ma> be barred it is competent to him to say by way of equitable 
defence if sued, that the instrument ought not to be enforced — Lakshmi 
v. Hoop Lai, 30 Mad 169 

92 — To declare the for- Three When the issue or regis- 

gery of an instrument years tration becomes known 

issued or registered to the plaintiff 

424 Application of Article — Arts 91 to 93 apply to suits brought 
expressly to cancel, set aside or declare the forgery of an instrument , but 
where some substantial relief (e g possession of property) is sought and the 
cancellation or declaration is subservient or merely ancillary and not 
necessary to the granting of such relief these Articles do not apply — Abdul 
Rahim v Kirparam, 16 Bom 186(189) Thus, a suit by the plaintiff for 
possession and to set aside on the ground of forgery a deed of sale alleged to 
have been executed by his father in favour of the defendant is governed 
b> Art 144 and npt by Article 92 or 93 — Tnlochan v Nobokxskore, 
2 C L R 10 

425. ' Issued ' — An anumatipatra (deed of permis ion to adopt) 
was given to a widow by her husband who died m 1882 She first adopted 
m 1884 a boy who soon after died She then in 1887 adopted another 
boy. and the reversionary heirs brought this suit, in 1888, to have the 
adoption set aside It was contended by the defendant that the suit was 
to declare the forgery of the anumatipatra which was issued when the 
adoption of 1884 was effected with full publicity, and the suit brought 
more than three years after that date was barred by this Article It 
was held that the word issued was intended to refer to the kinds of docu- 
ments to which people commonly apply that term in business and that 
an anumatipatra could not be said to be * issued" when an adoption was 
made under it , therefore this Article did not apply to the suit Article 

93 also did not apply because it was very difficult to say that an adoption 
fotlowed by nothing more was m any sense an enforcement of power against 
other persons within the meaning of that Article Art 118 applied to 
the suit which was therefore brought in good time — Hum Bhushan v. 
UpendraLal, 24 Cal 1 (P C ). 

A suit to declare an unregistered will as forged and beyond the power 
of the testator to make, is governed by Art 120 Art 92 does not apply 
to the case as the will is neither 'issued' nor registered — Gauhar v. Ghulam, 
JQ09 P. L R 82 
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by delivery of possession it becomes operative in law— Veda Bt&s v 
Imaman 6 All 207 (210) 

Where the plaintiff executed a sham sale-deed in favour of h s sons 
and they began to set up a title under the deed the cause of action fora 
suit for cancellation of the deed would anse not from the date of the sale 
deed but from the date the plaintiff apprehended injury to his interest 
1 e the date when the defendants began to set up a title under the deed 
— Sttigarrappa v Talan 28 Mad 349 In a suit by the mortgagor against 
the dispossessing mortgagee for cancellation of the mortgagor-deed and 
for possession on the ground that the mortgage was sham limitation runs 
from the date of the dispossession and not from the date of the mortgage- 
bond — Vithal v Han 25 Bom 78 But in an Allahabad case where the 
plaintiff brought a suit to set aside a sham mortgage-deed Dn the ground 
that the defendant recently threatened to bnng a suit on the basis of it 
though when it was executed it was never intended to be acted upou It was 
held that limitation ran from the date of the execution of the mortgage 
deed and not from the date when the defendant threatened to sue upon 
it in as much as the facts entitling the plaintiff to have the document set 
aside were known to the plaintiff from the very outset — Qastm v Muham 
mad 37 All 640 (dissenting from 28 Jfad 3*9 and 25 Bom 78 cited aboie) 
Where the plaintiff executed a registered deed 0/ adoption in which he 
declared that he had adopted a certain boj and had convejed to him a 
certain property and afterwards brought a suit for a declar-jtion that the 
adoption-deed was void and of no effect as against the plaintiff held that 
the suit was governed b> either Article 91 or 118 and that limitation ran 
from the date of the execution of the adoption-deed because the fact 
that no adoption had e\er taken place was perfectly well known <0 the 
plaintiff on the very date on which he put his signature to the adoption 
deed and caused it to be registered — Ud\( Naratn v Randhir Singh 4 J 
All 1 69 (176) 69 Ind Cas 971 

A suit by a reversioner to set aside an instrument executed by tie 
last male owner must be brought in thin three years from the date of the 
death of the widow — Mahabir v Hurnhur 19 Cal 629 

A suit to set aside an Instrument executed during the minority of the 
plaintiff mutt be brought within throe yeast after the mroot plaintiff 
has attained majority — Chanatapa v Danava 19 Bom 593 Katya* 
v Rtpro 6 W R 321 

Burden of proof '—In o suit under this Article if the defendant pleads 
that the cause of action for the plaintiffs suit to cancel the deed arose 
earlier than the period alleged by the plaintiff the burden lies on the 
defendant to prove that the plaintiff acquired full information of the 
true state of facts at a time too remote to allow him to maintain the suit 
— htboron v Aif*p«*a 34 C LJ 363 

A 3 ! Effect of Limitation — Where a sale fs vofdable for fraud and 



Art 92 ] 


THE INDIAN LIMITATION ACT. 


371 


no suit is brought to set aside the sale within the period prescribed by 
this Article the right to recover the property is also barred — Gobtndasamy 
v Ramasamy 32 Mad 72 

But though a party s remedy as plaintiff to have the instrument set 
aside may be barred it is competent to him to say by way of equitable 
defence if sued that the instrument ought not to be enforced — Lakshmi 
v. Roop Lai 30 Mad 169 

92 — To declare the for- Three When the issue or regis- 

gery of an instrument years tration becomes known 

issued or registered to the plaintiff 

424 Application of Article — Arts 91 to 93 apply to suits brought 
expressly to cancel, set aside or declare the forgery of an instrument , but 
where some substantial relief (r g possession of property) is sought 'and the 
cancellation or declaration is subservient or merely ancillary and not 
necessary to the granting of such relief these Articles do not apply — Abdul 
Rahim v Ktrparam 16 Bora 186 (189) Thus, a suit by the plaintiff for 
possession and to set aside on the ground of forgery a deed of sale alleged to 
have been executed by his father in favour of the defendant is governed 
by Art 144 and npt by Article 92 or 93 — Tnloehan v Nobohishore, 
2 C L R 10 

\2* ' Issued — An anumahpatra (leed of permis ion to adopt) 

was git en to a widow by her husband who died m 1882 She first adopted 
in 1884 a boy who soon after died She then m 1887 adopted another 
boy and the reversionary heirs brought this suit in 1888 to have the 
adoption set aside It was contended by the defendant that the suit was 
to declare the forgery of the anumatipalra which was issued when the 
adoption of 1884 was effected with full publicity, and the suit brought 
more than three years after that date was haired by this Article It 
was held that the word issued was intended to refer to the kinds of docu 
ments to which people commonly apply that term in business and that 
an anumatipalra could not be said to be issued when an adoption was 
made under it , therefore this Article did not apply to the suit Article 

93 also did not apply because it was very difficult to say that an adoption 
followed by nothing more was in any sense an enforcement of power against 
other persons within. the meaning of that Article Art 118 applied to 
the suit which was therefore brought in good time — Hurri Bhushan v 
Upcndra Lai. 24 Cal 1 (P C) 

A smt to declare an unregistered will as forged and beyond the power 
of the testator to make is governed by Art 120 Art 92 does not apply 
to the case as the will 13 neither 'issued nor registered — Gauhar v, Ghulam, 
IO09 P. L R 82 
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g3 —To declare the for- Three The date of the attempt, 
gery of an instrument years, 
attempted to be en- 
forced against the 
plaintiff. 

426 Application of Artcle — This Article applies to suits brought 
expressly to declare the forgery of an instrument. Where the declaration 
is an ancillaiy relief, and only incidental to a substantial relief claimed, 
this Article will not apply — Abdul Rahim v Kirparam, 1 6 Bom 186 (189) 
For instance, where the suit is one lor possession, and the plaintiff avers 
that the sale deed relied on by the defendant is a forgery, this Article 
would not apply — Narayanan v Kannammal, 28 Mad 338 Or, where 
the suit is for declaration of plaintiff’s title to a certain property, and to 
set aside a mil which the plaintiff alleges to be a forgery, the suit is not 
governed by the three years* rule under this Article — Ntslantu v A nundo- 
tnoyt 3 C L R 561 See also Trtlochon v Nabob shore 2 C "L R 10, 
cited under Art 92 

427 Attempt to enforce — \n attempt to rccoicr rent under a forged 
lease is an attempt to enforce it but in attempt to line the fei«c re- 
corded under the Bombas Record ol* Rights Act (IV of 1903) i« nut such 
an attempt — dchyu’ v Gopal 40 Bom 2i (2;) Similar!) . an attempt 
to register a document is not an attempt to enforce it — Ibid 

An adoption b> the widou bj virtue of an anumalipatra (deed of 
authority to adopt) cannot be said to be an enforcement of the auumahpatra 
against the reversionary heirs— ffurri Rhuskait v Upendra , 2» Cal » 
(PC) cited under Art 92 

An attempt to register a document js not an attempt to enforce it 
against any person s rights — Kamatanadhan v Saltirajn. 33 Ind Cas 
09 (Mad ) In this case, a widow applied under the Succession Certi- 
ficate Act for a certificate to enable her to collect the debts due to her 
deceased husband, stating m her petition that her husband left no heirs 
nearer to herself, and she based her claim to the certifies te expressly on 
the ground that she was her husbands widow and as such entitled to 
the certificate under the Hindu Jaw In the petition she made mention 
of a will and stated that under it she was the legatee of her deceased hus- 
band but nowhere did she base her right to collect the debts upon her 
position as legatee. In a subsequent suit by the reversioners of her hus- 
band to declare that the will was a forgery, it 'was held that the mere mention 
of the will In a superfluous paragraph of the application for succession 
certificate was not an attempt on the part of the widow to enforce the will 
against the reversioners. The suit therefore did cot fall under this Article 
—JUd 

So also, the mere mention of a wifi in a written statement filed by the 
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93 — To declare the for- Three The date of the attempt, 
gery of an instrument years, 
attempted to be en- 
forced against the 
plaintiff. 

426 Application of Artde — This Article applies to suits brought 
expressly to declare the forgery of an instrument Where the declaration 
is an anallary relief and only incidental to a substantial relief claimed, 
tins Article will not apply — Abdul Rahim v Ktrparam 26 Bom 186 {189) 
For instance, where the suit is one for possession, and the plain US avers 
that the sale-deed relied on by the defendant is a forgery, this Article 
would not apply — Narayanan v Kami animal , 2S Mad 338 Or, where 
the suit is for declaration of plaintiff s title to a certain property and to 
set asido a will which the plaintiff alleges to be a forgery, the suit is not 
governed by the three years rule under this Article — N titan ns V Anundo~ 
ntoyi 2 C L It 361 See also Tnhehon v Nabokt shore J C L It 10, 
cited under Art 92 

427 Attempt to enforce — Vn attempt to recover rent under a forged 
lease is an attempt to enforce it but an attempt to have the lease re- 
corded under the Bombay Record of* Bights Act (I\ of 1903) is not such 
an attempt — \ihyut v Go/W 40 Bom 22 (2,) Similar!) an attempt 
to register a document is n *t an attempt to enforce it — Ibid 

An adoption b> the widow b) virtue of an anumattpalra (deed of 
authority to adopt) cannot be said to be an enforcement 0/ the auumaUpofra 
against the reversionary heirs — Hum Dhushan v Upcndra 24 Cal I 
(P C ) cited under Art 92 

An attempt to register a document is not an attempt to enforce it 
against any person s rights — Kamalanadhan v Sattiroju . 32 Ind Cas 
99 (Mad } In this case 1 widow applied under the Succession Certi- 
ficate Act lor a certificate to enable her to collect the debts due to her 
deceased husband, staling in her petition that her husband left no heirs 
nearer to herself, and she based her claim to the certificate express!) on 
tbo ground that she was her husbands widow and as such entitled to 
tho certificate under the Hindu law In the petition she made mention 
of a will and stated that under it she was the legatee of her deceased hus 
band but nowhere did she base her ngbt to collect the debts upon her 
position as legatee. In a subsequent suit by the reversioners of her hus- 
band to declare that the w ill w as a forger) , it was he Id that llie mere mention 
of the will in a superfluous paragraph of tbo application for succession 
certificate was not an attempt on tho part of tho widow to enforce tho will 
against tho reversioners. The suit therefore did not fall under this Article 
— Ihd 

So also, the niero mention of a wiU in a written statement filed by tbo 
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-ground of fraud is merely ancillary to some main relief as for instance 
where the main relief is the declaration of the plaintiff 3 title to the pro* 
perty but there is also a prajer in the plaint for a declaration of a deed 
as fraudulent and void against the plaintiff— Burjorjt v Dhunbai l6 
Bora x Sarat v Kanai Lai 26 C IV N 479 or where the auction pur 
chaser brings a suit for possess on of immoveable property against the 
mortgagee from the judgment-debtor after avoidance of the mortgage 
os being fraudulent fictitious and void as against the plaintiff — Uma 
Shankar v Kalka 6 All 75 

Again this Article does not apply unless the plaintiff was a party to 
the decree or to the transaction in which the fraud was committed There 
fore where a fraudulent decree is passed against a person in possession 
with a limited interest a suit by the reversionary heir for a declaration 
tha'*' the decree is void is not governed by this Article but by Art 120 
in as much as he was not a party to tbe decrc** — Tallaprogada v Boon ga 
path 30 Mad 402 similarly this Article 13 inapplicable to a suit brought 
by the real owner for possession of immoveable property and for setting 
as de a sale held in execution of a fraudulent decree passed against tbe 
bena 1 dar because the real owner not being a party to the decree in 
Which the fraud was practised was in no way affected thereby and it 1* 
not necessary for him to have the sale set aside — dnnais v Prosannamoyi 
34 Cal 711 (P C) 

If fraud is not proved the suit does not fall under this Article — Tha nman 
Singh v Da.chand 9 O L J 171 AIR 1922 Oudh i 13 6 7 lnd 
Cas 595 

430 Suits under this Article — 

Suit to set aside fraud dent sale —If a sale is sought to be Jet aside 
on the ground ol fraud Art 93 and not Art 12 applies — Sham at v. A if 
t> ony 34 Cal "41 Safoda v Rai Mahan By Ind Cas 629 (Cal) ftaiha 
Singh v Jodha Singh 6 All 406 Sree Raja v Colugun 34 Mad 143 (*5°) 
Ambtkan ont v hhetlra 30 C W N 39 Thus tbe plaintiff sought to set 
aside a sale m execution of a decree and to obtain a declaration that 
he was not bound by such decree which the plaintiff alleged to be frau 
dnlent and collusive It was held that Art 05 and not Art 12 applied 
• — Par eh h v Bat Bhakat n Bom 119 MoU Lai v II us sick 36 Cal 326 
(Note) Where plaintiffs land was sold by tbe Ifevenue authorities for 
default of payment of assessment due upon it a suit by the plaintiff to 
set aside the sale on the ground that the sale was brought about bj the 
fraud practised by the maradar would be governed by this Article— 
Da/a i v I'm hand 13 Bom 221 

Suit for compensation money ’—Where tbe compensation for acqul 
sition of land was awarded to a wrong person through fraud or mlstaVe 
a suit by tbe real owner would fall under this Article— I traragksva v 
A nshnosamt 6 Mad 344 
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Suit against fraudulent decreeholder by purchaser —Where the holder 
of a decree under Regnlation VII of 1799 sold his rights in the decree, 
and after substituting the purchaser s name for his own as decree holder 
fraudulently realised from the judgment-debtor monies under that decree, 
a suit by the purchaser against the decree holder for recovery of 
the monies thus fraudulently realised will be governed by this Article — 
Cofial v Purnoo 10 W R 104 

A suit b> the auction purchaser for refund of purchase money on the 
ground that the property was encumbered and the existence of incum 
brance was concealed from him by the decree holder is a suit for damages 
on the ground of fraud under this Article It cannot be treated as a suit 
for recovery of purchase money on the ground of failure of Consideration 
under Art 97 — Balasubramanya v Maruthamalai 16 Ind Cas 215 

Suit to set aside partition — A suit by a minor after attaining majority 
to set aside a deed of partition on the ground of fraud is governed by 
this Article or Art 91 and must be brought within three years after the 
minor plaintifl has attained majonty — Chanvtrapa v Donava 19 Bom 
593 If however there be no allegation of fraud or mistake but only an 
allotment of less than bis share to the minor a suit by the minor on attain- 
ing majonty to recover his lull share will not be governed by the three 
years rule of limitation under this Article — Lai Bahadur v Stspal 14 
All 498 

Suit under Madras Revenue Recovery Act — A suit simply to set aside 
a sale for arrears of revenue held under the Madras Revenue Recovery 
Act (II of 1864) on the ground of fraud is governed by the six months 
limitation specially provided by sec 59 of that Act and not by this Article 
— I enhata v Chingadu 12 Mad 168 (F B) Iswara. v Karuppan jj[ 
L J 255 But where the suit is to set aside the sale on the ground of fraud 
ns well as to recov r possession from the purchaser it will be governed 
by this Article because the Revenue Recovery Act applies to a suit merelv 
for setting aside a sale and not for any otter relief claimed — Venkatapathi 
v Subraman a 9 Mad 457 Kubpusam* v Subramansa 7 M L J 73 
Suit to set aside compromise decree — A suit to set aside a compro 
mise decree on the ground of fraud is governed by this Article — Muham 
mad Buksh v Mahomed Ah 5 All 2Q4 , Mohenira v Gour 22 C W N 
861 , Mahomed Jan v Commissioner 37 Ind Cas 797 (Pat ) 

Suit for damages for fraud — Such a suit falls under this Article The 
words other relief mentioned in Art 95 do not mean relief of the same 
kind as the setting aside of a decree but is comprehensive enough to include 
suits for compensation for damage caused to the plaintiff by defendant a 
fraud — Bank of Madras v Multan Chand 27 Mad 343 followed in Punnaytl 
v Raman 31 Mad 230 (fully cited m bote 439 under Art 97J 

43! Knowledge of fraud —So long as a person upon whom fraud 
has been practised remains in ignorance of it no tune will run agains* 
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•ground of fraud fs merely ancillary to some mam relief, as for instance 
where the rosin relief is the declaration of the plaintiff s title to the pro* 
party, but there is also a prayer in the plaint for a declaration of a deed 
as fraudulent and void against the plaintiff — Burjorjt v. Dhunbai, 16 
Bom r , Saral v Kanat Lai, 26 C W N 479 ; or where the auction pur- 
chaser bnngs a suit for possession of immoveable property against the 
mortgagee from the judgment debtor, after avoidance of the mortgage 
as being fraudulent, fictitious and void as against the plaintiff — Urns 
Shankar v Kalha 6 All 75 

Again, this Article does not apply unless the plaintiff was a party io 
the decree or to the transaction in which the fraud was committed There- 
fore where a fraudulent decree is passed against a person in possession 
with a limited interest a suit by the reversionary heir for a declaration 
that the decree is void is not governed by this Article but by Art 120, 
m as much as he was not a party to the decre ** — Tallapragada v Booruga- 
palh, 30 Afad 402 similarly, this Article is inapplicable to a suit brought 
bj the real owner for possession of immoveable property, and for setting 
aside a sale held in execution of a fraudulent decree passed against the 
benatnidar because the real owner not being a party to the decree m 
which the fraud was practised was in no way affected thereby, and it Is 
not necessary for him to have the safe set aside — Annada v. Prosannamoyi, 
34 Cal 7 n (p C) 

If fraud is not proved, the suit does not fall under this Article — Thamman 
Singh* Dale hand, 9 O L J 171. All? 1922 Oudh 113,67 Ind. 
Cas 39J 

430 Suits under this Article — 

Suit to set aside fraudulent sale "—If a sale is sought to be get aside 
on the ground of fraud. Art 95 and not Art 12, applies — Shain’alx. Sib 
many. 34 Cal 241 , Sa/oda v Rat Mohan, 83 Ind Cas 629 (Cal); Hatha 
Singh v Jodha Singh , 6 All 406 ' Sree Raja v Golugurt, 34 Mad. 143 (150) ! 
Ambihantom v K helix a 30 C W N 59 Thus, the plaintiff sought to set 
aside a sale in execution 0/ a decree, and to obtain a declaration that 
he was not bound by such decree, which the plaintiff alleged to be frau 
dulent and collusive It was held that Art 05, and not Art. 12, applied 
• — Par eh h v Bat Bhahat, 11 Bom *19 .Molt Lai v. Rutiieh, 26 Cal 3*5 
(Note) \\ here plaintiff's land was sold by the If e venue authorities for 
default of payment ot assessment due upon it, a suit by the plaintiff to 
set aside the sale on the ground that the sale was brought about bj the 
fraud practised by the inamdar, would be governed by this Article— 
Ba/a * v Pirehand, 13 Bom 321 

Suit [or eompenta/ion money — Where the compensation tor acqui- 
sition of land was awarded to a wrong person, through fraud or mfstaie, 
a suit by the real owner would fall under this Article— Viraragha-a v. 
Krtihnatami, 6 Mad, J44 
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Suit against fraudulent decreeholier by purchaser — Where the holder 
of a decree under Regulation VII of 1799 sold his rights in the decree 
and after substituting the purchaser s name for his own as decree holder 
fraudulently realised from the judgment-debtor monies under that decree 
a suit by the purchaser against the decree holder for recovery of 
the monies thus fraudulently realised will be governed by this Article — 
Copal v Purnoo 10 W R 104 

A suit b> the auction purchaser for refund of purchase money on the 
ground that the property was encumbered and the existence of incum 
brance n as concealed from him by the decree holder is a suit for damages 
on the ground of fraud under this Article It cannot be treated as a suit 
for recovery of purchase money on the ground of failure of consideration 
under Art 97 — Balosubramanya v Maruthamalai 16 Ind Cas 215 

Suit to set aside partition —A suit by a minor after attaining majority 
to set aside a deed of parti bon on the ground of fraud is governed by 
this Article or Art 91 and must be brought within three years after the 
minor plainbff has attained majority — Chanvirafia v Donava 19 Bom 
593 If however there be no allegabon of fraud or mistake but only an 
allotment of less than his share to the minor a suit by the minor on attain* 
mg majority to recover his full share will not be governed by the three 
years rule of licutabon under this Article — Lai Bahadur v Sispal 14 
All 498 

Suit under Madras Revenue Recovery Act — A suit simply to set aside 
a sale for arrears of revenue held under the Madras Revenue Recovery 
Act (II of 1864) on the ground of fraud is governed by the six months 
lunitahon specially provided by sec 59 of that Act and not by this Article 
— -I et kata v Chingadu 12 Mad 168 (F B ) Iswara v Karuppan 3 M 
L J 255 But where the suit is to set aside the sale on the ground of fraud 
os well as to recov r possession from the purchaser it will be governed 
by this Article because the Revenue Recovery Act appl es to a suit merely 
for setbng lside a sale and not for any otter relief claimed — Venkatapathi 
v Subraman a 9 Mad 437 Kubpusamt v Subramanta 7 M L J 73 
Suit to set aside compromise-decr'c — A suit to set aside a compro 
mine decree on the ground of fraud is governed by this Article — Muham 
mod Buksh v Mahomed Ah 5 AU 294 Mohenira v Gout 22 C \V N 
861 Mahomed Jan v Commissioner 37 Ind Cas 797 (Pat ) 

Suit for damages for fra id — Such a suit falls under this Article The 
words other relief menboned in Art 95 do not mean relief of the same 
kin d as the setbng aside of a decree but is comprehensive enough to include 
suits for compensabon for damage caused to the plaintiff by defendant a 
fraud — Bank of Madras v Multan Chand 27 Mad 343 followed itt Punnaytl 
v 31 Mad 230 (fully cited in Note 439 under Art 97) 

431 Knowledge of fraud — So long as a person upon whom fraud 
has been practised remains m ignorance of it no bine wall run 
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turn , but when be bos acquired knowledge 0/ such fraud he must, within 
three years from the date 0/ obtaining such knowledge, coire into Court 
for rebel— Muhammad Bahsh v Mahomed Ah, 3 All 29-1 

The knowledge predicated by the terns of this Article is not mere 
suspicion but such definite knowledge as enables the person defrauded 
to seek lus remedy in Court — Nat ha Singh \ Jodha Singh, 6 AH 406 . 
India v liao/a 3 lad Cos 316 

The defendant setting up the defence of limitation must shew that 
the plaintiff had dear and defimte knowledge of the facts which coosti 
tale the fraud a a tira* which is too remote to allow him to bring the 
suit Thu tarn fact that some bint and dues reached the pluntiff which 
if vigo , ously and acu cly followed up might have led to a complete know 
ledge of the ‘rami is not enough to constitute clear and definite knowledge 
of itx-JtaftiwMoy v Turner 17 Bom 341 (P C J. affirming 14 Bom 408 
When it is doubtful at whit preci«e timo the fraud became known to 
tV plaintiff tlie orus is on the defendant to shew that the suit Is out of 
time — Pttnuaytl v An mat 31 Mad 230 (233) 

432 Fffect of bar of limitation —Although a person may be de 
barred by lapse of time from bringing a suit as plaintiff for setting aside 
a decree obt jned by fnthl still he can as a defendant in an action in 
which sucli decree is us'-d against him shew that it was obtained by fraud 
— Bajib Panda v Lalthan -7 Cal 11(23) 

96 — ror relief on the Three When the mistake be* 
ground of mistake years comes known to the 
* plaintiff 

433 Cases — V suit to recover money alleged to have been paid b) 
the pliinti Is to the defendants in excess of the sum actually payable 
is governed by this Article rather than Article 62 — Tofa Lai v Syed Mot 
nuJJin 4 Pat 448, \ I It I9\5 Bat 763 93 Ind Cas 129 Mathuranath 
v Debendranath 12 Cal 533 Thus, the defendants who purchased some 
bales of articles from another sold the same to the plaintiff and afterwards 
it was found that some of the bales did not contain the stipulated number 
of pieces The plaintiff thereupon sued the defendants for the price of 
the pieces short delivered « e lor refund of the excess price paid Held 
that the suit fell under tins Article not under Art 62, and limitation ran 
from the date of knowledge of short delivery — Ramiah v Sadashto Muia 
tiar, ^8 Mad 923 49 M L J 22S A. I It 1923 Mad 1235 

A suit for amendment or rectification 0/ a /ease on the footing of a 
common mistake of the lessor and the lessee under which some find was 
wrongly included in the lease, is governed by this Article— Byuy Ckxr.i 
Makatxl v. Secretary of Slate 48 Jnd Cos 972 (Cal ) 

A suit for possession cf immoveable property when relief fs claimed 
on the ground ol mistake, falls under Article 90 and not Art *44 and it i* 
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immaterial whether the mistake was made bv the plaintiff or by a third 
party — Suit in Mahomed v A Inn Khan 1905 P L R 3 

Where compensation lor acquisition of land was awarded by mistake 
to a p*reon who was not entitled to it a suit by the real owner to recover 
the money fal’s tinder this Article — I iraraghaia v Knshnasamt 6 Mad 
344 The mi«tahe contemplated b> this Article maj be that of the plaintiff 
or of a third party through which the plaintiff s rights have b»en affected 
— Ibid (at p 350) 

A suit b> a creditor for setting saide a discharge made by him on the 
ground of mistake is governed by this Article — Madras C S & S Factories 
\ It tlliam Skou. 14 M L J 443 

The plaintiff mortgaged seven out of his eight properties but b> a 
mistake made b> the plaintiff in the bond all the eight properties were 
sold under a decree on the mortgage and purcliased by the defendant 
The plaintiff now brought a suit to recover from the defendant the value 
of the eighth property which was not the subject of the mortgage Held 
that since the plaintiff was solely responsible for the mistake, he cannot 
treat the sale as a nullity and ignore it it is necessary for him to get the 
sale set aside before he is entitled to any relief on the ground of mutate 
The suit therefore falls under Article 12 and not under this Article — 
Hagabhatta v Nagappa 46 Bom 914 

A suit for refund of advance paid under a void agreement (v»* an 
agreement to transfer a non transferab'e property ) falls under this Article 
and the period of three > ears is to be counted from the date when the agree 
ment is discovered to be void which in this case is the date of the agreement, 
because when the agreement is one forbidden by law the plaintiff must 
be deemed to have been aware of the fact when lie entered into it The 
penod of limitation may also be counted from the date when the contract 
was declared to be void in a previous suit between the parties because it 
was suggested in this case that the plaintiff was unaware of the illegality 
Of the agreement until the Court gave its decision in that suit — Aurya - 
prabhahara v Gummudu Sanyasi, 48 U L J 598, 88 Ind Cas 557, A I 
R 1925 Wad 885 

A Hindu, while next reversioner to an Oudh estate purported to sell 
half the estate, declaring by the sale deed that when lie succeeded to the 
estate on the death of the widow he would put the vendee in proprietary 
possession After the death of the widow, the purchaser sued the vendor 
for possession or alternatively to recover the purchase money with interest 
Held that the claim for possession could not be granted as there was no 
effectual transfer of the estate, which was only an expectancy at the tune 
of the sale that the vendee was entitled only to recover the purchase 
money , and that the penod of limitation for the claim to recover the pur- 
chase money ran from the date when the misapprehension of the vendo 
as to his right to sell the estate was discovered by the plaintiff, which w ' 
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not earlier than the time at which his demand lor possession was resisted 
I e , the time when the sale was declared to be void in this suit — Harnath 
V Indar Bahadur, 45 AU 179 184 (PC) 

Suit to set aside decree — This Article i« intended to apply to those 
cases in which the Courts are ashed to relies c parties from the conse 
qucnces of mistakes committed by them in the course of cont/actua’ rcla 
tions The Article does not refer to a suit to set aside a decree on the 
ground of mistake made In the plaintiff Such a suit is not at all main 
tamable — Ramzan khan \ \ ahub Khan u lad Cas 537 (Oudh) This 
Article is so general in its character that it can hardly be said that it affords 
any authority for holding that a suit to set aside a decree on the ground 
of mistake is maintainable The mistake can be recti fed by proceeding 
under sec 10S C P Code (1882) or by way of appeal or review — Chard 
Mean v Astnta Banu 10 C V> N 1024(1025 1026) 

While Article 95 refers to a suit for setting aside a decree on the ground 
of fraud, the words used in Article 96 refer to relief on the ground of 
mistake it docs not refer to a suit to set aside a decree on the ground 
of mistake and obviously refers to a suit for relief on the ground 
of mistake not made in a decree — Jegeshuar v Garga Dishnu 8 
C " N 473 (475) 

434 Limitation ime runs when the mistake is known to the 
plaintiff Thus on a partition of family properties between the plaintiff 
and the defendant the former got certain properties including a mortgage 
debt due to the family The money due on tie mortgage had been long 
ago paid off by the mortgagor but both tie plaintiff and the defendant 
were under a mutual mistake that the money was still due The plaintiff 
brought a suit against the mortgagor and it was as a matter of course 
dismissed in 1912 and the order of dismissal was confirmed by tie High 
Court on appial In July 1714 In June 1917 the plaintiff brought the 
present suit against the defendant to recover from him the share of the 
mortgage money Held that as there was a mutual mistake there was no 
fraud that the suit fell under Article 96 and that the suit w as barred under 
this Article as time ran from the date of the dismissal of the previous 
suit against the mortgagor in 1912 when the plaintiff was aware of the mis 
take and not from the date of the High Courts order In 1914— \fartand 
v Dfcowdo 45 Been 5&1 (5S9) 

97 — For money paid upon Three The date of the failure 
an existing considera* years 
tion which afterwards 
fails 

435 Articles £2 and 97 — It seems that many of the case* gmemed 
by ll> i* Article would also fall under Article Ox But there is a distinction 
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between the two Articles and it is this where the transaction is void 
ci tnitio there cannot be anj existing consideration which afterwards 
fails within the meaning of this Article but the consideration fails ab 
in to in such a case the suit for refund of money would fall under Article 
62 and not under this Vrticle But where the transaction is not void 
an ibi/io but voidable only and the consideration fails by reason of some 
subsequent event the suit would more properly fall under the present 
Article than under \rticJe 62 This principle ought to be borne in mind 
m considering whether the case falls under Article 62 or 97 and this dis 
tmction has been clearly pointed out in the cases cited under Art 62 under 
heading Suit for refund of consideration money 

The leading authority on this subject is the decision of the Pnvy Council 
in Hanu 1 an \ Hannan 19 Cal 123 In this case the manager of a 
joint Hindu family governed by the Mithila law sold a portion of the 
joint family property but on objection made by the other members of the 
family to the transfer when the purchaser attempted to take possession 
the sale was set aside The purchaser then brought a suit for refund of 
the purchase money Their Lordships of the Judicial Committee while 
depressing the view that the suit must fall either under Article 62 or Article 
97 went on to observe If there never teas any consideration then the 
pnee paid by the appellant (purchaser) was money had and received to his 
account by Dowlat Mandur (vendor) But their Lordships are inclined 
to think that the sale was not necessarily void but was only voidable if 
objection were taken to it by the other members of the joint family If 
so the consideration did not fail at once but only from the time when the 
appellant endeavoured to obta n possession of the property and being 
opposed found himself unable to obtain possess on There was then at 
all events a failure of consideration and he would have had a right to sue 
at that tam e to recover back his purchase money upon a failure of const 
deration and therefore the case appears to them to be within the enactments 
of Article 97 

Even though a mortgage be void stall if a mortgagee gets possession It 
should be held that he has an existing consideration for his mortgage and 
it would fail when the mortgagee is finally dispossessed The suit for 
recovery of the money falls under this Article — Ram Harek v Sahk Ram, 
89 Ind Cas 332 A 1 R 1926 Oudh 19 

436 Suit for refund of money upon failure to obtain possession or 
upon subsequent dispossession — -Where the purchaser fails to obtain 
possession of the property purchased or obtains possession but is sub- 
sequently dispossessed by reason of a defect of title m the vendor a suit 
for refund of the purchase money is governed by this Article and not by 
Article 62 — Tulsiram v Murlidhar 26 Bom 750 Nursing v Pachu 37 
Bom 538 Subbaraya v Rajagopala 38 Mad 887 Venkatanarasimhidk 
v Peramma 18 Mad 173 Ra nchandra v Tohfak Bhartt 26 All 
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Munnt Bobu v hanxiar Kamta Stngk 45 All 378 See these cases fully 
cited under Article 62 under heading Suit for refund of consideration 
monej 

But it I113 been hell in several cases of the Madras High Court that 
after the passing of the Transfer of Property Vet (:83.) a covenant of 
title and quiet enjoyment must be implied in every contract of sale under 
see 55 of that Act and therefore a suit by the purchaser for refund of 
purchase monc\ on account of failure to get possession is to be deemed 
as a suit for compensation for breach of contract in writing registered 
(if there is a registered sale deed) and is therefore governed by Vrticle 11G 
— Arunaclala \ It am as aim 38 Mad 1171 has tun NatcKen v l enkata 
stibba 1 M L J 162 Narayana v Pi da liana 1 M L J 479 Chidam 
barani v Snathasamy 15 M L J 396 \agesuara v 5 nuDasiea (ign) t 
M W N 361 hrtskttan v hat nan zi Mad 8 This view is also taken 
by the Bombay High Court in Multan Mai v Bud) tonal 45 Bom 935 
(960) So also where under a registered usufructuary mortgage the 
mortgagor failed to secure the mortgagee in possession whereupon the 
latter brought a suit for refund of the mortgage monej it was held that 
the mortgagors liability to give possession to tho usufructuary mortgage 
or in default to repaj the mortgage monej was a liability Imposed by 
section 08 of the Transfer ol Property Act and tl c suit must be regarded 
as one for breach of contract in writing registered governed bj \rttcle 
116 — •Umchanan v Ihmed 21 Vlad 242 (In tlesc cases the rulings 
in Hants na 1 v Ilanuma 1 19 Cal i.j I’ C and Sawaba \ Abaji 11 Bom 
475 wort distinguished on the ground that the Tnvy Council case referred 
to a sale deed executed 1 nor to tie passing tf the T P Act and the B< mbaj 
case was deci led before tie T P \ct was extended to that province) 

A fortiori v 1 ere a registered deed of sale contained an express eoi ixnt 
to the effect tl at in the event of a claim being advanced 1 > a cosharer or 
in the event of the purchaser losing anj part of the property in any other 
waj he would be entitled to a refund of the consideration and to damages 
and the purchaser failing to get jxissession of part of the property purchased 
sued for refund of a proportionate part of the consideration monej and 
for damages held that the suit was governed by Article 116 and not by 
Article 97 — Mul hunts if v Chattar Singh 30 All 40. Ban Jnggi v 
hauleshar 30 Ml 405 (Footnote) c oalso is a Case of lease — ZemtnJxr 
of i ieia> agra n \ Behaia 25 Mad 87(5 7) 

V obtainc t possession of a certain revenue pajing property un ler an 
onler jxssed in mutation proceedings an 1 whilst in possession collected 
rents from the tenants nr I j aid tl c revenue due in respect of the pro* 
pert} But the or hr in favour of \ was subsequently set nsi l* - on! to 
)uul to rchn jush possession and refun 1 to tic tenants 11* rents collected 
Thereupon he trought a suit to recover the revenue 1c had pail doing 
the period of lu J"> ses-ion Held t! at tl c suit was governed bj \rticle 
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61 and not bv \rticl<" o Tic consideration for payment of revenue 
could not lx the realisation of rents from the tenants the reveni e was 
paid because the p’-operta was liable for revenue and demand was made 
for it it was pavab’e b\ the person in possession whether he had collected 
rents or not and tf e refund of rents cannot be said to be a failure of the 
consideration Nor can it fcc *aid that the fact that he was in pos'ession 
was a consideration for the payment of revenue — Alayar v S161 K unmar, 
.<-> All 61 i6i 63) 

437 O’her Saits — The pre emptor obtained a decree for pre eruption 
allowing him to purchase the property at Its. 1595 He paid the money 
to the vendor out of Court But on appeal the amount was raised to 
Jls 1QQ4 and as the amount was not paid within the specified lime the 
decree for pre-emption became void A suit brought by the pre-emptor 
against the vendor for the refund of the amount of Rs 1595 fell 
under this Article or \rt iro and not under Art 6z — Kojt v Ishar 8 
All J73 

The plaintiff sued for sale of a mortgaged property on foot of a registered 
mortgage The property however being a cultivatory holding and 
thus not being liable to sate the plaintiff in his replication de'ired a money 
decree There was a further plea of the plaintiff that the defendant had 
fra duleotlj represented the property to be al enable property but no 
frau l was found to hav e been proved Held that the suit did not fall 
under Artictc 97 because there was no existing consideration whatever 
from the very inception of the mortgage the property in suit being not 
alienable The suit fell under Art 116 — Thamman v Dalchand 9O L J 
171 67 Ind Cas 50 3 A I R 19” Oudh 113 

A usufructuary mortgagee assigned the mortgage to another person 
by an unregistered instrument for a consideration duly paid and put him 
in possession Sometime after the mortgagor sued both the assignor 
(mortgagee) and the assignee for redemption and the Court passed a 
decree for redemption but refused to recognise the title of the assignee 
on account of the deed of assignment being unregistered Thereupon 
the mortgagor redeemed the property by paying the money to the mart 
gagee (assignor) and got back possession The assignee who had to give 
up possession then brought the present suit to recover from the assignor 
the consideration for the assignment Held that the suit fell under this 
Article and time ran when the assignor received the mortgage money 
from the mortgagor The suit also fell under Art 62 in as much as the 
assignor by receiving the mortgage-money in fraud of the assignee had 
received it for the latter s use — Srtramtdu v Chenna 25 Mad 396 * 

Where the defendant borrowed money from the plaintiff on an un 
registered mortgage and put him in possession but subsequently taking 
advantage of the non registration of the mortgage-deed put him out of 
possession it was held that a suit’by the plaintiff for the amount due woul 
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be governed by this Article and fame ran from the date of dispossession 
— Gunnubh v Chandu, 183 P. I? 18S8 

Where goods already paid for are afterwards found to be short deli- 
vered, a suit to recover the amount overpaid will be governed by this 
Article, the date of the failure of consideration being the date of debt cry 
— AM v Lyon, 14 Cal 457 

A suit by an auction purchaser against the decree-holder under sec 
3*5 C P Code, 1882 (O 21, r 93 of th© Code of 1908) to recover purchase- 
money on the ground that the judgment debtor bad no saleable interest 
in the property sold is governed by Article 62. and not by this Article 
Since the judgment-debtor had no titfc to the property that was sofd as 
his property, there was no conzideration at all for the purchase-money 
that was paid and the suit fell not under Article 97 but under Article 62 
—Itam Kumar v R am Gour, 37 Cal. 67 (70) The Madras High Court 
was of opinion that a suit under sec 3 15 C P Code by the auction purchaser 
for refund of purchase-money on the ground that the judgment-debtor 
had no saleable interest, was held to be governed by Article 120, no special 
period of limitation being fixed for such suit by any other Article — Ntlakanta 
v Imamsafnb, 16 Mad 361 {36 3) In a recent case tho Calcutta High Court 
has pointed out that the wording of O 2t r 93 C P. Code of 190S is differ- 
ent from the wording of sec 3 15 of the C P Code of 1882. and that the 
remedy of an auction purchaser under O 21 r 93 to recover his purchase- 
money on the ground that the judgment-debtor had no saleable interest 
is not by a suit, but by an application under Article 181 (whereas his remedy 
under the Code of 1882 was often by a suil or bj an application) — Mata' 
Ah v Sarfuddi n, 50 Cal 113 (122) 

But svhere upon the sale being set aside at the instance of the judgment- 
debtor under sec 311 C P Code (18S2) a suit is brought by the auction 
purchaser for recovery of a sum of money not from the decree-holder but from 
a third person who had, after the sale and the deposit of the money in 
Court, attached that sum in execution of his decree against the judgment- 
debtor; as representing the surplus sale proceeds belonging to the original 
judgment-debtor after satisfaction of the decree obtained against the 
debtor by tho decree holder, the suit is governed by Article 120 ; neither 
Art 62 nor Art 97 applied to the case, because those Articles contemplate 
a suit between the contracting parties to the sale which afterwards proves 
infructuous ; but in the present case, the suit by the auction purchaser 
against a third party cannot be regarded as a suit between the contracting 
patttfi to the sale - — Amrita Lai v Jogendra, 40 Caf 187(191) 

A suit bv the auction -purchaser tor refund of money paid for JtnJ 
purchased in a sale hell for arrears of rent under the iiadras Rent Recovery 
Art (VIII of 1863), which was afterwards set aside, is governed by thli 
Article — Appatoo v District Board, 17 M. L, J. 29S 

A teing indebted to U agreed to sell him certain property setting off 
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the debt against the purchase-money Mo money was paid, and disputes 
arising as to the other terras of the agreement a litigation followed in 
which the agreement was held to be unenforceable B then brought a 
suit against A for the debt, and A pleaded limitation It was held that 
the amount claimed bv B should no longer be regarded as the old debt , 
that the old debt had changed its character, having been the subject of 
an agreement by which it became the consideration for a proposed sale 
of land , and that the sale being declared unenforceable the present suit 
must be deemed as one to recover money paid on a consideration which 
has failed , and that limitation ran from the date of the dismissal of the 
former suit (by which the contract was declared unenforceable), that 
being the date of the failure of consideration — Bossu Kuar v DAum Singh, 
11 All 47 (P C) overruling Dhum Singh v Ganga Ram, 8 All 214 See 
this case a ted in Mote 102 under sec 9 

438. Partial failure of consideration — A case of parita l failure of 
consideration does not fall under this Article Thus, under a compromise 
which was incorporated in a decree of Court, the plaintiffs were to become 
the owners 0/ certain parcels of property on payment of a sum of money 
to the defendant they paid this money but afterwards they were dispossess 
ed from part of the property The plaintiffs sued to recover the money 
they had paid for the property in suit alleging that the Existing considera- 
tion failed within the meaning of this Article Held that as the plaintiffs 
are Still in possession of part of the property dealt with by the compromise 
they were not entitled to bnng a suit for the entire consideration , the 
fact that they are in possession of some of the properties transferred goes 
to the root of their title to recover the purchase money on the ground of 
'ailure of the existing consideration If part of a consideration is in the 
hands of the plaintiffs, it is not a case of failure of consideration — Karim 
Bux v Abdul Wahid. 27 O C 348. n O L J 323, 1 O W. N. 416, A. I. 
R, 1924 Oudh 377. But see the case of Venkalarama v Venkata, 24 Mad 
27 cited under Note 440, in which the suit was based on a partial failure 
of consideration, and yet this Article was applied , but it appears that 
virtually there was a total failure of consideration in that case 

439. Fraud • — When fraud is alleged, the suit falls under Article 95 
Thus, where a person owed money to another, and assigned to him a debt 
which he alleged to be due to him from a third party, and the assignee’s 
suit against this last person was dismissed on the ground that no debt 
was due from him, to the assignor, a subsequent suit by the assignee against 
the assignor for damages on the ground that the assignor had by decatful 
misrepresentation induced the assignee to take the assignment, is governed 
by Article 95 and not by Art 62 or 97 — Punnaytl v Raman Nair, 31 
Mad. 230 (233) 

44a. Starting point of limitation * — The date of failure of consider^ 
tion which is the starting point of limitation, must be determined 
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reference to the particular facts of each individual cate Where a lessee 
was evicted by a person claiming a title supe-ior to the lessor th* cause 
of action for a amt by the leasee against the lessor to recover the amount 
of premium paid for the lease arcs' not from the date when the successful 
claimant obtained a decree against him for possession but from th* date 
when he was actually evicted in execution of that decree — Sukmoy \ Skas\t 
to Ind Cas 466 (Cal ) 

In a suit bv an auction purchaser to recos’er purchase raon*} under 
sec 315 of the C P Code t88? (O -*i r 93 of the Cod'* of 1908) on th* 
ground that the judgment-debtor had no title to th<* property sol ! th* 
cause of action anses not on the date when the Court of first instance 
decides that the judgment-debtor had no saleab!" interest in the property 
but on th<* date on which the auction purchaser is actually iisptssttui 
in pursuance of a decision of the Hi"h Court on nop*al from the decree 
of the first Court — G <*shtdaxa v Gangawa 32 Bom 7S3 ( y **5) B i f the 
Madras High Court is of opinion that the starting point of limitation is 
the date of the decree of the first Court declaring the judgment-d'btor 
to have no saleable interest in the property and not the date of the deere- 
of the appellate Court confirmin'* tie first Conrts decree — Viduha'tdti 
v Kuftayif 16 1 \\ 285 AIR 1923 Mad 23 -o Ind Cas 45 Tl'* 
Calcutta High Court holds that time runs from the dale when the si’* Is 
set asile on the ground of defect of title of the ju Igro-nt-deb o anl not 
from the date when the plaintiff actual!} lost possession— DijrJj \ Pi 1 
Ih,o\ Singh 30 C \% N 79 91 Ind Cas 76S A l R 19 6 Cal -a foll< sr 
In™ Jus. urn v JVittt Chani 46 Cal 6-0 (P C) In tl is Pis, Council 
case a purchaser of a palm under* Reg VIII of 1819 brought his suit fir 
recover} of purchase monc) from the xeminder as the sale of the ps "» 
hvl been set a«ide on the suit of a darpatn dar The Julicial Comm tt>e 
l eld that the period of 1 mitation ran from tl e date of the decree of the 
Court of f rst instance setting as! le the sale and not from th" date 
of the appellate decree affirming the f rst Court 3 decree nor from the 
date when the purchaser lost possession 

Wlerr a purchaser under a voidable sale-deed from a quahfM owner 
»s d spe sensed m execution of a decree obtained In a person entitl'd 
to avoid tl c sale the period of 1 mitation for a suit b* th" purchaser 
for the return at the prtre mas rot l cam the date at the decree t at frpn 
the date of actual dispossession in execution of tie decree — 

I 4njt a Umntrr 46 Mad 40 »ee also Motetuof Ah V PuJkarj u 
30 M L J 40 ( 455 ) Hanharim3ngala.l1 Sankara a halathd 4 J 
M U J 7 i> 

Where tl* purchaser was d spo»*"«s*d of the property by ressc’s of 
de'ect of lie til!" of tie vrn lor the period of ! mitation for a suit bv tb* 
purchaser fer ref are 1 of consideration money ran from the date when t* - * 
po«mMon was distorted and cot from the date of tie rale-deed-— S*’-£ arty* 
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\ Rajagapala 38 Mad 887. Meenaksht v Krishna, 32 Ind Cas 176} 
Ram Chander v Tohfah Bhartt, 26 AH 519 

The defendant and hi* son agreed to sell a certain house to the plaintiff 
The defendant having failed to convey the property, the plaintiff sued for 
specific performance and obtained a decree in pursuance of which the 
price was paid and a conveyance executed But the plaintiff not having 
been given possession sued for possession it was then found that the 
sale did not bind the son's interest in the property, and that though the 
plaintiff was entitled to possession of the father’s share a division ought 
not to be effected, on the ground of inconvenience attending the division 
of the house The plaintiff was awarded the value of the defendant’s 
share He now sued to recover the balance of the price paid, on the ground 
of failure of consideration to the extent of the son s share Held that the 
failure of consideration must be taken to have occurred when it was found 
in the suit for possession that the plaintiff was not entitled to recover the 
son’s share — Venhatarama v Venkalasubramantan, 24 Mad 27 (31) 

Where m a suit for specific performance of a contract to sell or for 
refund of the earnest money in the alternative, the Court finds the con- 
tract to be unenforceable, a decree would be passed for refund of the money 
and the consideration must be deemed to have failed from the date of 
the judgment pronouncing the contract to be unenforceable, and the claim 
for refund is not therefore barred by limitation — Amina Btbt v Udit, 
31 All 68 (P C ) (affirmingon appeal Udit v Minna', 25 All 618) Similar- 
ly, where a suit for specific performance of a contract for sale of a certain 
property is dismissed, and the plaintiff afterwards brings a suit for recovery 
of the earnest money he had paid in pursuance of the contract for sale, 
the period of limitation for this suit begins to run from the date of the 
judgment dismissing the plaintiff s previous suit for specific performance 
— l/nnni Btfu v Kunwar Kamla Stngh 45 All 378 21 A L J 263 72 
Ind Cas 86 A I 11 1923 All 321 

In ‘September 1908 defendant No 1 contracted with the plaintiff for 
a price to procure from defendant No 2 a reconveyance of certain pro 
perty to the plaintiff The property at that time was already in the 
plaintiff s possession In November 1908 the defendant No 2 conveyed 
his property to V, who sued to recover its possession from the plaintiff, 
and obtained a decree in July 1911 In January igi2 the plaintiff sued 
to recover the consideration money from the defendant No 1 It was 
held that the suit was time barred, the cause of action arising in November 
1908 the moment there was a conveyance to V, although the plaintiff 
retained possession till rgll, that possession was merely on sufferance 
and by the gTace of V — Gulab Chand v Narayan, 41 Bom 31 

A, a purchaser from a junior member of hi* share in joint family pro- 
perties, attempted to take possession thereof, but was a prior 

purchaser of those properties_from the manager of the then 
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Instituted a suit for the recover} of the share purchased by him and tl e 
litigation was earned up to the High Court whose decision was against 
him Within three years ot the date of the judgment of the High Court 
but moro than three years after tl c date on which 1 e was resisted A instj 
tuted a suit for the recovery of the safe price and of the costs incurred 
in the unsuccessful litigation Held that the suit was not barred by 
limitation as the consideration for the sale failed on tl e date of the High 
Court s decision and the cause of action for the suit arose only on that 
date— Sarvothama v Chtnnastuni 43 Mad 507 

98 — To make good out Three The date of the trustees 

of the general estate >cars death, or if the loss 

of a deceased trustee has not then resulted 

the loss occasioned by the date of the loss 

by a breach of trust 

441 General estate — ■The joint family prooert} of the father and 
sons which passes b> survivorship to the sons on the death ol the father 
does not form the general estate of the deceased trustee (father) within 
the meaning ot this Article— Sufcramam a v Copula 33 Mad 308 

99 —Tor contribution by Three The date of the payment 
a party who has paid years m excess of the plain 
the xsltole or more than tiffs own share 

his share of the amount 
due under a joint dec- 
ree or by a sharer 
in a joint estate who 
has paid the whole 
or more than his share 
of the amount of re 
venue due from him 
self and his co-sharers 

442 Change — The words the whole amount in the Act of 1877 
have been changed into the whole or more than his share of the amount 
in the Act of 1908 

Under the old Act this Article did not apply to a case where not the 
whole but only a part of the money due under a joint decree was realised 
from the plaintiff and therefore where a decree holder having a joint decree 
against the plaintiff and the defendant brought to sale the property of 
the plaintiff and received out of the sale proceeds a part of the decretal 
amount this Article did not apply to a suit for contribution brought by 



Art 99] THE INDIAN LIMITATION ACT 387 

the plaintiff against the defendant and it was doubtful whether Art 61 
or sio applied — PaKa&Mramayya v Ramayya 20 Mad 23 

In 76» Hasan v Brtjhhukhan 26 AH 407 also Stanley C J doubted 
whether this Article applied to a case where only a part of the money was 
realised from the plaintiff But this doubt has been removed by the change 
introduced into the present Article and a suit such as one mentioned above 
would now fall under it 

443 Payment whether creates a charge — In Khub Lai v Pudma 
Hand 15 Cal 54"’ it has been held that where a co sharer of a revenue 
paying estate pays the whole amount of the arrears of revenue in order 
to save the estate from sale he does not thereby acquire any charge upon 
the shares of the other co sharers but is only entitled to contribution 
consequently his suit falls under Article 99 and not under Article 132 
See also Uptndra v Gmndra 25 Cal 565 {569) Kinoo Ram v Mutqffar 
14 Cal 809 F B (overruling Enayet Hussain v Muddunmoonee 14 
BLR 133) Krtsto Mohtni v Kali Prosanna 8 Cal 402 Shivrao v 
Pundhch 26 Born 437 This view is based on the following observations 
of Cotton L J m Falcke v Scottish Imperial Assurance Co (1886) 34 Ch 
D 234 (at p *41) A man by making a payment in respect of property 
belonging to another if he does so without request is not entitled to any 
1 en or charge on that property for such payment In the same case 
Bower L J observed The general principle is beyond all question that 
work and labour done or money expanded by one man to preserve or bene 
fit the property of another do not accord ng to English law create any lien 
upon the property saved or benefited In another English case also it 
has been held that the right to contribution is a personal right and this 
remedy is a personal remedy and there is no hen in respect of which 
the contribution arises — Per Fry J in Leslie v French (1883) 23 
Ch D 552 (564) 

But a contrary view has been taken in another set of cases Thus 
in Achul v Han 11 Bom 313 Ram Dali v Horakh 6 Cal 549 Seshagm 
v Pichu 11 Mad 452 Rajah of Vmanagram v Rajah Setrucherla 26 Mad 
686 (F B ) Alayakammal v Subbarayya 28 Mad 493 (494) a payment 
of revenue by one of the co -sharers has been held to create a charge in his 
favour so as to entitle him to take advantage of Article 132 

The way in which the two lines of decision may be reconciled is that if 
a money decree i3 sought then three years is the period of limitation but 
if the over payment is a charge on the land and it is sought to recover 
it out of th* land then the case falls under Article 132 — Starling 5th 
Edn pp 298 299 

444 Voluntary and involuntary payment — In cases in which the right 
to contribution exists under the law it is immaterial whether th 
party seeking contribution paid the money voluntanly or involuntarily t 
whether he made the^payraent of his own will and thus averted a 
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process against his property or whetler the amount was realised by seizure 
and sale of his property— Raja of l inanagram v /fa; a Selruchtrla 26 Mad 
6S6 at p 603 (r D) In an earl er case the Calcutta High Court was of 
opinion that money realised by the sale of plaintiff s property was not money 
paid within the meaning of Arts 6i and 00 — v Pom f 18 C W N 
480 But In a recent case It has adopted the more liberal view and laid 
down that it does not matter whether the money in respect of which the 
light of contribution anses was actually 1 anded over by the party seeding 
contribution or was realised from him b\ coercive process by the credttor 
as for instance by execution of a decree In either case the right of contn 
butlon anses from the fact that one of the co-debtors has paid in excess 
of his share and the Joint liability of all of them has been discharged'— 
Cob Nath v Chandra hath 16 C W N 340 57 Ind Cas 884 

It seems that the words or more than Ms share would Imply mvolun 
tary payments A person who would voluntarily pay would pay the nkoli 
and not anything less 

445 Starting point of flmtation — Where the payment fs volet# 
tanly made under a decree limitation tuns from tl e date when the excess 
money was actually paid to the decree holder — Jtadha v Rufckodt* 

3 C L R 480 

Where the payment is tnsoluntsry (1 t where money is real *ed bv 
attachment and sale) 1 mitation runs from the time the jo Igmcnt cred tor 
took the money out of tl e Court an 1 not from the date when the money 
was realised by execution sale — rattabhirat tayya v Ramayya $0 Mad 
23 FuchorudJeen v Mohtma 4 Cal 5x9 

446 Suits under this Art cle — Where by an agreement of partnership 
every partner was at liberty to borrow money on his own credit and to pay 
the money into the f rm for carrying on the business and where a partner 
borrowed money on Ms individual credit for the benefit of the business 
and afterwards tbe money w as realised from him under a decree by the 
creditor a suit by the partner for contribution against the other partners 
was maintainable and would be governed by this Article — Durga Fro- 
sonwo V Jlflg&MnafA 26 Cal 254 (257) 

A mortgagee was directed to pay off a pnor mortgage out of the consi 
deration for his own mortgage Default having been made in payment 
the pnor mortgagee sued both the mortgagor and the subsequent morf 
gagee and obtained a joint decree The mortgagor paid off the decree ani * 
sued to recover the amount from the subseqi ent mortgagee Held that the 
suit was governed by Article 99 and not by Article 61 or xx6 and the 
penod of limitation ran from the date when the decree was satisfied by the 
mortgagor — Lahht v Murat Tiwan 21 A L J 737 AIR J924 AH 
B43 83 Ind Caa 87s 

447 Suits not under this Article — Where rent and not revenue 
U paid by one of the co*sharers in respect of the entire holding a suit fpf 
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contribution is governed by Art 61 (and not by this Article) — Swarrtatnoyl 
v Han Das, 6 C \V N 903 (904) But in Thanikachella v Shudachella, 
15 Mad 25$, this Article was applied to such a suit. No reason is stated 
and the judgment is a very short one Probably the learned Judge 
overlooked the fact that the word revenue’ and not 'rent' is used in the 
Article Moreover the rent was not paid in pursuance of a decree for rent, so 
as to make the earlier part of this Article applicable. The judgment is 
therefore incorrect 

When a person other than a co sharer (e g a lessee) pays off the revenue 
to save his interest in the estate, a suit by him to recover the money cannot 
be said to be a suit for ‘contribution , he is entitled to a charge on the 
property and therefore Article 132 will govern his suit — Ram Dull v. 
Horakh, 6 Cal 549 

Where the owner of two villages sold under a decree obtained upon a 
mortgage which included other villages claims contribution proportionately 
against the owners of those other villages (who were not however made 
parties in the mortgage suit), ke ld that Article 99 cannot apply as this is 
not a case where a person has paid money under a joint-decree The 
plaintiff 13 entitled to a charge on the other properties and the suit 19 
governed by Arbcle 132 — Ibn Husain v Ramdat, 12 All no See also 
Bhagwan Das v Karam Husain , 33 All. 708 (F. B ) 

100. — By a co trustee to Three When the right to contri- 
enforce against the years bution accrues, 

estate of a deceased 

trustee a claim for con- . , 

tribution 

4)8 Limitation does not run against a trustee claiming contribution 
against a co-trustee in respect of a liability incurred by loss occasioned to 
the trust-estate by the joint default of the trustees, until the claim of the 
cestui que trust has been established against one of them— Robinson v. Han 
Am, [1896] 2 Ch 415. 


101. — For a 

seaman’s 

Three 

The end of the voyage 

wages 


years. 

during which the 
Wages are earned. 

102 —For wages not 

Three 

When the wages accrue 

otherwise 

expressly 

years. 

due. 


provided for bj this 
Schedule. 

449. The plaintiffs, who were hereditary temple servants paid 
monthly wages, being suspended from their offices by the trustees, ' 
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process against his property or whether the amount was realised by scirure 
and sale of his property — Raja of 1 itianagram v Raja Setrueherta 26 Mad 
686 at p 693 (r B) In an earl er case the Calcutta High Court was ol 
opinion that monej real sed bj the sale of plaintiff 9 property was not monej 
fatd within the meaning of Arts 61 and tn—Jantt v Domt 18 C tt h 
480 But in a recent case It has adopted the more liberal view and laid 
down that it does not matter whether the monej in respect of which the 
right of contribution anses was actually handed over bj the party seeking 
contribution or was realised from him b\ coercive process by the creditor 
as for instance bj execution of a decree In either case the right of eontri 
bution arises from the fact that one of the co-debtors has paid In excess 
of his share and the Joint liability of all of them lias been discharged— 
Goti hath V Chandra Rath 26 C k\ N 340 37 Ind Cas 884 

It seems that the words or more than his share would Imply in volun 
tary paj-ments A person who would voluntarily pay would pay the 1 thtde 
and not anything less 

445 Starting point of limitation — Where the payment fs volun 
tanly made under a decree limitation runs from the date when the excess 
money was actually paid to the decree holder — RaJAa \ Rupchunicr 


3 C L R 480 

Where the paj-ment is Involunfarj (1 t where monej is real red by 
attachment and sale) limitation runs from the time tie jo Igment-cred tor 
took the money out of the Court an I not from tie date when tfentonej 
was realised by execution sale — Pal lakh i rant ayy a v Famayya 20 Mai 
23, ruehoruddeen v \Tohima 4 Cal 320 

446 Suits under this Article — W here by an agreement of partnership 
every partner was at liberty to borrow money on his own credit and to pav 
the money into the firm for carrying on the business and where a partner 
borrowed money on his individual credit for the benefit ol the business 
and afterwards the money was real sed from him under a decree by the 
creditor a suit by the partner for contribution against the other partners 
was maintainable and would be governed by this Article — Durga Pr* 
sonna v RaghunatA 26 Cal 234 (257) 

A mortgagee was directed to paj off a pnor mortgage out of the eonsi 
deration for his own mortgage Default having been made in pajment 


the pnor mortgagee sued both the mortgagor and the subsequent mort 
gagee and obtained a joint decree The mortgagor paid off the decree and 
sued to recover the amount from the subsequent mortgagee Held that the 
suit was governed by Article 99 and not by Article 61 or 1x6 and the 
period of limitation ran from the date when the decree was satisfied by the 
mortgagor — Lahhi v Murat Ttwart «A L J 737 AIR i9 2 4 ^ 


843 83 Ind Cas 875 


447 Suits not under this Article — Where rent and not revenue 
Is paid by one of the co sharers in respect of the entire holding a statfof 
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contribution is governed by Art 61 {and not by this Article)' — Stoarnamoyi 
v Han Das 6 C W N 903 (904) But in Thamkackclla v Shudachella 
15 Mad 258 this Article was applied to such a suit No reason is stated 
and the judgment is a very short one Probably the learned Judge 
overlooked the fact that the word revenue and not rent is used m the 
Article Moreover the rent was not paid m pursuance of a decree for rent, so 
as to make the earlier part of this Article applicable The judgment is 
therefore incorrect 

When a person other than a co sharer {e g a lessee) pays off the revenue 
to save his interest in the estate a suit by him to recover the money cannot 
be said to be a suit for contribution he is entitled to a charge on the 
property and therefore Article 132 wall govern his suit — Ram Duttv 
Horahh 6 Cal 349 

Where the owner of two villages sold under a decree obtained upon a 
mortgage which included other villages claims contribution proportionately 
against the owners of those other villages (who were not however made 
parties in the mortgage suit) he ld that Article 99 cannot apply as this Is 
not a case where a person has paid money under a joint-decree The 
plaintiff is entitled to a charge on the other properties and the suit is 
governed by Article 132 — Ibn Husain v Ramdat 12 All no See also 
Bhagwan Das v Karam Husain 33 All 708 (F B ) 

100 — By a co trustee to Three When the right to contn- 
enforce against the years button accrues 

estate of a deceased 

trustee a claim for con v. 

tnbution 

448 Limitation does not run aga nst a trustee clatming contribution 
against a co trustee in respect of a liability incurred by loss occasioned to 
the trust-estate by the joint default of the trustees until the claim of the 
cestui que trust has been established against one of them — . Robtnson v Har- 
km [1896] 2 Ch 415 

101 — Tor a seamans Three The end of the voyage 

wages years during which the 

wages are earned 

102 — Tor wages not Three When the wages accrue 

otherwise expressly years due 

provided for by this 
Schedule 

449 The plaintiffs who were hereditary temple servants paid in 
monthly wages being suspended from their offices by the trustees brought 
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a suit questioning the legality o! the suspension against the trustees and 
also agamst the persons who discharged their duties during their suspension 
for pay for the penod of suspension for the value of perquisites payable 
from the temple as well as from other sources during such penod and for 
damages for mental distress loss of dignity etc It was held that a3 regards 
the pay and perquisites payable by the temple the suit was governed by 
Art lot and not by Art 4 7 or jot that as regards the perqu sites which 
were received from third persons they were not wages and Art 101 would 
not apply but Art 36 and as regards the claim against the persons who 
received the plaintiffs' pay and perqu sites during the penod of suspension 
the suit might fall under Article 62 — Daradwaja v Amnachata 41 Mad 
5*3 (53") 45 Ind Cas 414 

Tor the meaning of wages ' see \otes nnder Article 7 
A suit by the da am of a temple for recovery of certain dues which they 
claim to be payable to them as remuneration in respect of their services 
in connection with the temple does not fall under this Article because the 
dtvans are not pud regular recurring wages but are entitled to certain 
specific payments os emoluments attached to their hereditary office The 
suit falls under Article t2 o—Srt Sn Daldyanalh Jlu v liar Dolt 3 Pat 
349 7P LT 465 94 Ind Cas 826 AIR 1926 pat 205 

A wet nurse is not a domestic servant under Article 7 a suit by her 
to recover her wages falls under Article 102— Mohan Lai v Jumtrat 10 
A L J 395 *7 Ind Cas 658 

\ btsardar in Oudh is not a domestic servant and a suit by a bi3aniar 
for wages foils under Article 101 and not under Article 7 — GAa« Ram v 
Uma Dalta 26 O C 327 loO L J 348 

A suit for wages by a weighman in a shop is governed by this Article 
and not by Article 7 — Mutsaidi v Bhagwan 48 All 164 f see this case ated 
in Note 265 under Art 7 

103 — By a Muhammadan Three When the dower is de 

(or exigible dower years manded and refused or 

(»m ajjal) (where during the con 

tinuance of the mar- 
riage no such demand 
has been made) when 
the marriage is dis 
solved by death or 
divorce 

450 Where a wife demanded only a portion of her prompt dower 
from her husband during his lifetime limitation as to her claim to the 
remainder will count from the date of her husband s death and not froth 
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tie date of ier former demand — Begoo faun v Gashte Beebee 6 \V R. 
Civ Ref 19 

Prompt or exigible dower may be considered as a debt always due 
and riemandable and certainly payable upon demand and therefore 
upon a clear and unambiguous demand and refusal a cause of action would 
accrue and the Statute would begin to run An application by a Maho 
medan lady for leave to sue her husband »« forma fauperts for her dower 
which was rejected was not held to constitute a demand for prompt dower 
sufficient to set the period of limitation running — Khajooroomssa v Byte 
soonnxssa 24 W R 163 (PC) 

A suit by the heirs of the deceased wife against the husband for prompt 
as well as deferred dower is not a suit for recovery of the goods of the 
deceased in the hands of the defendant but a suit under Articles 103 and 
104 It is a smt based on a contract which the heirs of the wife are entitled 
to enforce — Asxatulla v Dams Mohamed 50 Cal 253 (256 257) 36 C L 
J 379 7° Ind Cas 169 AIR 1923 Cal 152 Md Mozaharal v Md 
A urn addin 27 C W N 210 37 C L. J 108 AIR 1923 Cal 507 

If the deed of dower be registered Article 116 would apply — Asiatulla 
v Dams Muhammad (supra) Md Mozaharal v Md Azimaddtn (supra) 

104 —By a Muhammadan Three When the marriage is dts 
for deferred dower years solved by death or 

(tmt wajjal) divorce 

451 A suit by the heirs of the wife for deferred do ver falls under this 
Article — A stalulla v Dams Muham nad 50 Cal 253 (257) Mahomad 
Ishaq v Akramal Haq 12 C \V N 84 6C L J 558 Mtr Mahar v A mam 
z D L R 306 Where a Muhammadan widow rema ns in possession of 
her husband s property in heu of her dower but is afterwards dispossessed 
by the other heirs of her husband and then d es and a suit is brought by 
her heirs to recover the balance of the dower debt due to her out of the hssets 
in the hands of the heirs of her husband the suit is not governed by Article 
104 — Haimbullah v Najjo 33 All 568 (570) 8 A L J 578 10 Ind Cas 
282 


105 — By a mortgagor Three 

When the mortgagor re 

after the mortgage has years 

enters on the mort- 

been satisfied to re 

gaged property 

cover surplus collec- 


tions received by the 


mortgagee- 



452 Where a mortgagee takes possession of the mortgaged property 
as a security for his debt he has no nght to be in possession of the estate 
after he has paid himself what is due to him out of the property If 
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.holds the property subsequent to his having been paid, the mortgagor 
would be entitled to possession and surplus profits together with interest 
thereon The limitation applicable to a suit for recovery of such profits 
with interest thereon is that provided by this Article— A fitful Ilastan v. 
Jagwanta, 3a Ind Cas 729 (Oudh) 

A usufructuary mortgage contained a stipulation that (he mortgagee 
should deduct the interest from the collections and pay over the balance 
annually to the mortgagors, the property being redeemable on payment 
ol the principal money on the expiry o( seven years After redemption 
of the mortgage without the intervention of the Court, a suit was brought 
by the mortgagor for the recovery of the balance ot collections which 
remained in tho hands ol the mortgagee after deducting the interest for the 
years during which the collections had been made The defendant pleaded 
that tho suit was governed by Article 109, and that the cause of action 
arose each year for the profits of that ) ear, and that tho suit was time barred 
Held that Art 109 did not apply because it, could not be said that the pro 
fits were wrongfully received by tho defendants, when the deed expressly 
gave them power io realise the profits, though they were no doubt required 
to pay over the profits to the plaintiff The suit fell under the purview of 
Article 105 and having been brought within three years from the date of 
restoration to possession, was within time Tho use of the word ‘annually’ 
in the deed did not make the cause of action accrue year by jear, the 
ordinary principle regulating the rights of the mortgagee is that when he 
is m possession of tho property he must account to the mortgagor for all 
sums realised in excess ol tho amount to which he was entitled, and it is at 
the time of redemption that accounts are made up and settled between the 
parties — Dihramjit v Raj Ilaghubar, 20 O C 25, 38 Ind Cas 610 
Art 105 should not bo construed so as to conflict with the provisions 
ol sec 43 C P Code (1882), and must be deemed to refer to cases where 
the mortgagor has got possession of the mortgaged property otherwise 
than by a jinf for redemption , for where a mortgagor bnngs a suit for re* 
demphon, he is bound to claim an account for any surplus received by the 
mortgagee alter discharge of the mortgage debt and if he omits to make 
such claim in that suit, he cannot maintain a second suit for recovery 
of the surplus collections, section 43 C P Code being a bar to such a suit 
Ram din v Dhup, 30 AU 223 (228, 230) The ruling in 20 AU 225 
been followed by the Calcutta High Court in Pratanna v Ntlambar, 26 
C \V. N 123 The Bombay High Court likewise holds that a redemp- 
tion suit has for its purpose the complete adjustment of the rights of the 
parties, and therefore if a mortgagee at first bnngs a suit for redemption but 
in that suit does not claim to recover the surplus profits, a subsequent suit 
for recovery of the surplus collections is barred by res judicata, because 
the claim is one which ought to have been decided in the suit for redemp- 
tion^- Vt nay a h v. Daltatraya, 26 Bonx 661 (668). 
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But where the mortgagor bnngs a suit for redemption without claiming 
for the surplus collections and gets a decree he can afterwards bnng a suit 
contemplated b> this Article by permission of Ike Court obtained under 
section .43 C P C. 1882 (O II r 2 of the Code of 1908) Although when 
a redemption suit is brought the claim for surplus collections should be 
made along with the claim for redemption still if permission be obtained 
under sec 43 C P Code to bnng a subsequent suit for the recovery of the 
surplus collections there is no conflict between the provisions of this Arti 
cle and those of sec 43 C P Code — Muhammad Fayas v Kallu Singh 
33 All 244 (247) 8 Ind Cas 689 7A L J 1201 (distinguishing Ram 
dm v Bkup Singh 30 All 225) 

A suit b> a mortgagor against a mortgagee brought after redemption 
of the mortgage for compensation for loss caused by the latter having 
cut doun trees standing on the mortgaged property dunng the subsistence 
of his possession is governed by this Article and not by Article 109 and the 
penod of limitation runs from the- time when the mortgagor re-enters on 
the propert} — RamSukhv JndarKutjjar 60 L J 53 50 Ind Cas 132 
Where in a suit for redemption of a usufructuary mortgage the mort- 
gagor alleges that it accounts were taken a large sum would be found due 
from the mortgagee and the mortgagor accordingly prays that an account 
may be taken and a decree may be passed for the amount which may be 
fonnd due to him after adjustment of accounts held that since the claim 
for recovery of the surplus profits received by the mortgagee is a relief 
which is a part of the suit for redemption itself Article 105 docs not apply, 
and if the suit for redemption is brought within the period of limitation 
prescribed by Article 148 the claim for surplus profits is not barred— 
Prasanna v Ntlambar 16 C. W N 123 64 Ind Cas 75 A I R , g2Z 
CaL 189 

A subsequent suit for recovery of surplus profits is maintainable where 
the profits have b-en received by the mortgagee after the mortgagor has 
deposited the redemption money in Court But such a suit is not asuit 
for surplus collections received by the mortgagee because the collections 
were made by a person who had ceased to be a mortgagee — Sakan Dutta 
v Sheikh Atnuddy 14 C W N 1001 (1003) 

106 — Tor an account and Three The date of the dissolu- 

a share of the profits years tion 
of a dissolved partner- 
ship 

4S3 Dissolved partnership —This Article applies to suits brought 
after the dissolution of partnership So long as a partnership * 
subsisting a suit for share and accounts is not maintainable 
suit for partnership accounts only may be allowed under 
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cumstances, where equity requires such a course— A'arra v Copt, 9 AH 
120 {12 1) , and to such a suit At t 120 and not Art 106. appties — Gohui v. 
SasiniiiMi, 15 C L J 204 

A suit which is m terms one for dissolution of a continuing partnership, 
and stated in the plamt to be so is governed by Art 120, and not by this 
Article, even though the parties treated the suit as one for accounts 0 1 
a dissolved partnership— Narajar.avunwi v Gaiigadhara 37 M L J 
353 48 Ind Las 89 llaromohan v Sudarshan 25 C \V N 847 

A suit for a declaration tliat a partnership ousted between certain 
persons praying that if tho partnership still existed it might be dissolved, 
and that if it had been dissolved the date of the dissolution may be fixed, 
and tliat in either case a liquidator may bo appointed to take an account, 
and, alter realising assets and discharging obligation, to pay to the plaintiff 
his share of the balanco, fa a suit for dissolution of partnership governed 
by Art 120, and not b> this Article — Harrison v Delhi and London Ranh, 
4 All 43 ? ( 43 *) 

A suit for division of immoveable property which formed part of the 
partnership assets, after the dissolution ol partnership is governed by 
this Article — Gobardhan v Gann A 1, 11 Ind Cas 288 (All) 

A suit was brought m 1900 for account an 1 share tn a property aC 
quired by the plaintiff and the defendant as undivided brothers in a con- 
tract business earned on by them by an implied agreement ol partnership 
till 1894, and then continued by the defendant alone till the date of suit 
Held that the suit fell under tlus Article and being brought more than 
three jean after the agreement came to an end in 1894, was barred— 
Siidarsauam v Narasimtadu 25 Mad 449 

Where the manager of a joint Hindu family enters into a partnership 
for the family benefit with a person who is a stranger to the family tho 
partnership is dissolved on the death of the manager, in the absence of any 
agreement With the surviving members of the family, and the fact that 
some ol the goods which were purchased dunng the subsistence of the part- 
nership were sold after the dissolution, with the consent of one of the 
surving members of the family, is not an indication that the partnership 
continued The goods had to be sold and converted into cash after the 
dissolution a* there was no necessity of keeping them , they merely 
represented the assets of the partnership — Rambhau v Prayag Das, zo 
N L R 49/8 Ind Cas 198, A I It 1924 Nag 263 . Sohhandha v 
Sokhandha, 28 Mad 344 

Where, after a partnership has been dissolved by death of one partner, 
the surviving partners continue to carry on^the business, as if no such 
dissolution has taken place, the statute of limitation is no bar to the taking 
of accounts of the new partnership by going into the accounts of the old 
partnership which have been earned on into the new partnership without 
interruption or settlement, and consequently a suit for an account and a 
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share of the profits (of the old as well as the new partnership) brought 
within three years of the dissolution of the new partnership is in time, and 
is not barred by this Article by reason of the lapse of more than three years 
from the date of dissolution o e tie old partnership — -Makar a) Kishen v 
Hargobtnd, ioi P R 1914, 27 Ini Cas 69 Ahinsa Bibi v Abdul Kader, 
*5 Mad 26 (31) , HareAainf v Jug a' Kishore, 63 Ind Cas 721 (Lah) Abdul 
Jaffar v Venu Copal 46 M L J 303 80 Ind Ca3 378, AIR 1924 
Mad 708 It should be noted that the above rules will apply only if the 
suit is brought by a person who was a member of both the new and 
the old partnerships, or by a person who is a member of the new partnership 
only , if the suit is brought by a person who was a partner of the old part- 
nership business only and not a member of the new partnership, and the suit 
is brought lor the accounts of the old partnership and is instituted more than 
three years after the dissolution of the old partnership, though within 
three years from the dissolution of the new, the suit is barred — Abdul 
Jaffar v Venugopal, (supra) 

This Article applies to a suit for an account and a share of the profits, 
that is, for an unascertained share of the profits of a dissolved partnership. 
But where after the dissolution of a partnership, accounts were taken 
and scrutinized between the partners and as a result of the scrutiny the 
defendant admitted in writing in the plaintiff s baht a debit balance of Rs 
4000 due from the defendant to the plaintiff, held that a suit for the amount 
did not fall under Article 106 but was a suit on an account stated under 
Article 64 — A land Lai v Parlap, 3 Lah 326 

Presumption of dissolution —Where it is proved that since the establish- 
meat of the business in 1868 down to 1891, annual accounts were regularly 
rendered between the contending parties, and that these accounts entirely 
ceased in 1891 in which year a final account was made out showing a com- 
plete division of the partnership shares, it was held that the presumption 
was in favour of dissolution in the year 1891 — Joopoody v Pulavarlt, 36 
Mad 185 (P C), 25 M L J 128,17 c W N 1006 19 Ind Cas 513 

454 Suit by heir of a deceased partner — When a member of the 
partnership dies, there 13 a dissolution of the firm, and a suit by the heir of 
the deceased partner against the surviving partners for an account and 
for the share of the deceased in the partnership assets, comes under this 
Article — Jallt v Ban wan Lad, 4 Lah 330 (P. C ) , Mohtl v Bafnaram, 
9 C. W. N. 537 , Nihal Devi v Ki shore Chand, 97 P R 1910, 8 Ind Cas 
999 , Rambhau v Prayag Das, 20 N L R 49 , Sokhhandha v Sokhandha, 
28 Mad. 344. 

Two Muhammadan brothers S and M earned on a business jointly 
and the property A was purchased out of the money acquired in the joint 
business, in the name of M S died 18 years befor this suit On the deat 1 
of S, ins two sons earned on vanous business with Jf and one If and 
property B was purchased out of the oammgs of these businesses T' 
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more than three years before suit Tho heirs of S now brought this 
suit against M for their share of the properties purchased out of the earnings 
of the several businesses and for their share of the monies collected therein 
It was held that the suit to recover the share of the propcrt\ A was barred 
under this Article about 15 jears ago and the claim for a share in property 
11 was also barred being brought more than three years after the death 
of K Htld also that \rt 117 dr 1 not apply because in Muhammi lan Law 
there is no such thing ns joint family property E\cn if Art 1-1 were to 
apply in respect of property A the suit is al<o barred — Wohuteen v Syti 
V«r Safc f 39 Mad 1099 31 Ind Cas tool 

455 Suit by s-rvant pirn*r — t silt by a servant remunerated 
by a share of the profits of tho business for an account is governed by 
this Article and not by Art 120 — Kaltdas v Dra ipsdi » C W N 104 
43 Ini Cas 893 The facts of this case have been fully dted m Note 15 
under section as 

456 Assets realised after dissolution —It was held by the Bombay 
and Madras Ilish Courts that where after the dissolution of a partnership 
a partner has realised some assets a suit by the other partner (or his repre 
sentative) lor recovery ol h s share in those assets is governed by Article 
62 and would he maintainable if brought within 3 years of the date of the 
realisation though a suit for a general account in respect of the partner 
ship business maj be then barred under this Article — Wtrwanji v R tstomji 
6 Bom 628 ‘loMdnttta v Sokhandha aR Mad 344 litvl C<tr«ae v Co 
kufifas 20 Bom 15 But this view has not been accepted by th* Punjab 
Chief Court in Ai Hal Dev 1 v Kitkire Chaid 97 P It 1910 8 Ind Cas 
999 where it has been held that if a suit relating to the general account of 
a partnership business is barred by Article 10C it is equally barred in res 
pcct of the assets of the business realise 1 alter dissol ition 

And recently the Privy Council has laid do vn the sira opinion as has 
been expressed in the Punjab case — GoPala Chetiy v Vtjayamghavachartar 
45 Mad 378 (P CJ 43 M L J 305 26 C IV N 977 24130m L R »i97 
20 A L J 862 (approving of the Punjab case and disapproving of the 
Bombay and Madras cases cited above) * 

457 Registered deed of partnership — Even though the instrument 
of partnership is registered a suit for accounts and profits of a partnership 
would be governed by this Article and not by Article 116 because the 
latter Article is restricted to suits tor compensation — Vairaaan v Ponnayya 
22 Mad 24 

458 Starting point of limitation • — In a partnership agreement it 
was stated that the partnership was to continue up to a certain date but 
pnor to that date the partnership was dissolved it was held that 
limitation ran lrom the actual date of dissolution and not from the 
date mentioned no the agreement — Sooleman v Bhagwa idas 34 Bom 
515 (5*&) 
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Where a partnership business began to fail in 1906 and was closed 
in 1909 and the onlj work done subsequentlj consisted m realising the 
assets paying debts doe to creditors and recovering rents from tenants 
of immoveable property belonging to the partnership the business was 
held to have been dissolved in 1909 and a suit for rendition of accounts 
brought in 1913 was barred — Amirchand v Jawahir 1916 P W It 49 

107 — By the manager of a Three The date of the payment 

joint estate of an un years 
divided family for con- 
tribution m respect of 
a payment made by 

him on account of the * 

» estate 

iJ 59 Where money is borrowed by the manager of a joint Hindu 
/amiJy cm his personal seamty for purposes of necessity h ls right to can 
tnbuhon anses from the date when he expends the money The period 
of limitation in respect of his suit for contribution runs from that date and 
not from the date on which he repays the loan to the person from whom 
he borrowed and releases his security — Aghore Nath v Gnsh Chundsr ao 
Cal 18 

Where the manager borrowed money and applied it for the purposes 
of the family and subsequently borrowed money to pay off the former 
loan and then paid oS the second loan from his private funds limitation 
ran from the date on which 1 e expended the first loan for family purposes 
and not from the date on which he borrowed money for the second tira- 
to pay ofi the first loan — Ram Krishna v Madan Gopal 12 W R 194 
Where a manager borrowed money and spent it for family purposes 
and then executed a fresh bond in favour of the lender for the amount 
originally borrowed the penod of limitation for his suit against the other 
members for contribution ran from the date on which he expended the 
money on behalf of the family and not from the date on which he gave 
the fresh bond — Sunkur v Gouty 5 Cal 321 

108 — By a lessor for the Three When the trees are cut 
value of trees cut down years down 

by his lessee contrary 
to the terms of the 
lease 

461 This Article applies only when a suit is brought by the landlord 
to recover the value of trees cut down by the tenants it does not apply 
where the landlord claims by way of set-off that in taking accounts as 
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between himself and the tenants the value of trees cut down shoull 
be debited against the tenants who claim credit for the value of 
improvements male by them — Pumpalia \ 1 unhzmma 25 Ind. Cas 

70 i (Midi 

too — T or the profit* of Three When the profit* are re 

unmos cable property tears ccived 

belonging to the platn 
tiff which ha\c been 
wrongfully received bv 
the defendant 

461 Scope of Article — This Article is applicable only to cases where 
the profits ha\e been wrongfully received by the defen lint but so long 
as the defendant remains in possession by virtue of a decree of the Court 
the receipt of profits dunng that penod cannot be said to be wrongful 
therefore a suit for profits received by the defendant during that penod 
is governed not by this Article but b> Art 120 —Holloway v GKuneshwar 

3 C L J 182 O 

\ suit by a mortgagor after the mortgage has been satisfied to recover 
the surplus collections realised by the mortgagee in possession is not a 
suit governed by this Article because it cannot be said that the mortgagee 
has wrongfully received those profits The suit falls under Article 105 
wlich expressly provides for such a case — Bthrampt v Ra} Raghtbar 
20 O C 23 38 Ind Cxs 610 Md r<t*yazAttv hallu Strtgh, 33 All 241 

462 Received — The word received means actually received 
the liability of the defendant is for the profits which he has actually re 
ceivcd consequent!) if he had been out of possession for any part of 
time during the penod of his wrongful possession no profit can be recovered 
from him for that time — Abbas v Fassthuddtn 24 Cal 413 If the defen 
dant has not received any profits at all tho plaintiff cannot claim anything 
by way of met te profits under this Article but can claim damages for tres 
pass and his suit will fall under Article 39 — Ramasami v Authi Lakshtnt 
Ammal 34 Mad 502 In 24 Cal 413 the Judge made a passing observa 
tion that the plaintiff can claim mesne prowls to the extent of what the de 
fendant might have received with ordinary diligence dunng the penod 
of his possession This observation was made unconsciously and was 
unnecessary for the decision of the case But it is true in one sense viz 
that the amount of damages will be measured by the amount of profits 
which the defendant might with due diligence have received [See section 

4 (12) of C P Code 1908] But the claim is still one for damages and not 
for mesne projits See 34 Mad 502 at p 504 

The plaintiff is entitled to recover the profits which have been received 
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by the defendant during three years previous to suit Thus if the defen. 
dant had been m possession from 18th May 1900 to nth September 1901, 
and the suit is instituted on the 6th Apnl 1904 the plaintiff will be entitled 
to recover the profits received bj the defendant from 6th Apnl 1901 to nth 
September 1901 , the claim for profits received by the defendant from 
18th May 1900 to 5th April 1901 will be barred — Peary Mohan v Khelaram, 
35 Cal 996, Hays v Padmanand, 32 Cal 118 Ktshnanand v Partab, 
10 Cal 783 (PC). 

The plaintiff is entitled to recover the rents and profits actually re 
ceived by the defendant dunng the three years before suit without reference 
to the tune when the rents fall due It is the actual receipt of rents, 
whenever they may have fallen due, which creates the liability — Abbas v 
Fassthuddtn 24 Cal 413 Thns, in a suit instituted by the plaintiff on 
the 1st day of 1301 B S he would be entitled to claim the mesne profits 
actually received by the defendant dunng the years 1298 — 1300 B S The 
fact that the rent for the year 1297 would fall due on the 1st day of 1298 
would not entitle the plaintiff to claim it unless it was actually received 
by the defendant dunng 1298 1300 B S 

463 'Wrongfully'* — It has been pointed out w Note 461 above 
* that the receipt of profits by the defendant who has been m possession under 
a decree of Court (which however is afterwards set aside) is not wrongful 
The receipt of rents and profits by one of several tenants in common 
on behalf of all cannot be said to be wrongful It is one of the the ordinary 
modes of common enjoyment of property — Yerukola v Yerukola, 45 Mad 
648 at p 667 (F B ) 42 M L J 507 AIR 1922 Mad 150 

A wrongful receipt is a receipt by the defendant of profits to which 
he has no legal title at the tune of receipt, or only a title winch by a subse- 
quent decree is declared not to be a legal one , but there is no necessity 

that there should have been any malafides m the receipt by the defendant 

Byjnath Pershad v Budhoo Singh, 10 W R 486 

A suit was instituted by the owner of a Palm for recovery of mesne 
profits against the defendant who had purchased the patiti at a sale under 
Reg VUI of 1819 and had been in possession under the purchase which was 
subsequently set aside It was held that the defendant wrongfully recei- 
ved the profits which were receivable by the plaintiff but for the illegal 

paint sale, and that Article 109 governed the case and not Article 120 

Peary Mohan v Khelaram, 35 Cal 996 (>98), 13 C W N 15 

Subsequent to the mortgage decree obtained by the mortgagee, the 
mortgagor granted a usufructuary mortgage m favour of one A 
A entered into possession of the property under it, and realised rents from 
certain tenants of the property The plaintiff purchased the property 
at a sale in execution of the mortgage decree mentioned above, and after 
obtaining possession of the property through the Court from A, br 
a suit against him for recovery of the rents realised by the defendant * 
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the tenants of the property Hell that as the usufructuary mortgage in 
favour of A was fendm e lit* it was invalid against the plaintiff and the 
rents were wrongfully collectcl by A The suit was therefore gov med 
by this Article The penoj of limitation \viu! l run from the dab* when 
the profits were received — \ag*ndra v Saral Karnttn zb C \V N 3S5 
66 Ind Cas 873 \ I R 19*2 Cal 235 Si rat Kamml v Nagendra 29 
OWN 973 80 Ind Cas rooo 1 I R 1026 Cal 65 In the latter case 
it was contended by the plaintiff that the period during which an apph 
cation by the judgment-debtor to set ait Fe the execution sale was pending 
should be excluded as the application prevented the period of limitation 
from starting and the plaintiff had only an inchoate right until the apph 
cation was rejected and the sale confirmed This contention was overruled 
by Walmslcy J on the ground that the plaintiff might have instituted 
a siut during that period and although he could not ha\ 0 obtained a decree 
without the sale certificate, the absence of the salo<ertifieatc would not 
have been a reason for dismissing his suit V N Mukerji J also held that 
the starting point of limitation In the Articles of the I imitation Act does 
not always synchronise with the cause of action that under \rtide 109 
the starting point of limitation is the time when the profits are received 
and not when the cause of action accrues to the plaintiff See this case 
and other similar cases cited in Note 100 V under sec 9 

464 Suit by usufructuary mortgagee —Where under a mortgage the 
mortgagee is entitled to enter into possession of the mortgaged property an 1 
to recene the rents and profits the appropriate suit by a mortgagee who 
his been wrongfully dispossessed bj the mortgagor is a suit for possession 
and mesne profits the suit for possession is governed by Art 142 and th* 
latt-r remedy by this Article because the property ’belongs to the xnort 
gagec for the period of mortgage — Rant Samp v liar pal 39 AH 200 
Coi iitdrao v Jtwanjt 2 Bom L R 201 In 39 All 200 Walsh J however 
held that the claim for mesne profits could be justified as money had and 
received under Article 61 But tn another Allahabad case where a usu 
fructuary mortgagee who never obtained possession of the mortgaged 
property, brought a suit for possession within six years from the date on 
which he ought to have obtained possession and in that suit claimed 
profits for the entire period of six years it was held that the mortgagee 
was entitled to the profits for sir jeara. as the mortgagors failure to give 
possession was a breach of registered contract under Art rr6 and that 
Article IC 9 did not apply — Nirbhat Stnha v Tutn 31 Ind Cas 894 (AH) 

Crops — As to whether Article 109 applies to a suit for damages for 
cutting and carrying away crops see notes under Article 36 
110 — Tor arrears of rent Three When the arrears become 
year® due 

465 Rent —This Article applies only to a suit for rent, t t mo ne X 
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payable by a tenant to a landlord under a contract (express or implied) 
between them It does not apply to a suit for compensation against 
the defendant for nse and occupation of the plaintiff s premises where 
the relations hip of landlord and tenant does not exist between the parties 
Such a smt is governed by Article 120 — Madar v Ka&cr Mohidein 30 Mad 
54 Robert Watson v Ram Chand 23 Cal 799 A smt by an rnamdar for 
arrears of assessment against a person who was not let into possession 
of the holding under any agreement of tenancy but who held lands u» the 
village is a smt for land revenue and not a suit for arrears of rent (because 
the relation between the plaintiff and the defendant is not that of land 
lord and tenant but that of superior holder and inferior holder) and is not 
governed by this Article but by Art 120 — Sadashw v Ram Krishna 25 
Bom 356 (558) This Article does not apply where the Government has 
assigned a nght to receive assessment and the assignee sues for it — Kashin 
v Ananaram 26 Mad 730 

Where rent is assigned by the landlord to a third party it does not lose 
its character as such and a smt by the assignee to recover rent falls under 
this Article — Sms Chandra v Nastm Quart 27 Cal 827 (F B) 4 C. \V N 
357 Sheikh Muttsar v Lake Nath 4 C W N xo Gajadhar v Thakur 
Prasad 1 P L J 506 38 Ind Cas 102 

A smt to recover tnerats or customary dues to a Chatram claimed by 
the plaintiff not as rent due to landlord but as money recoverable by 
custom does not fall under this Article but under Art 120 — Venkataraghava 
v District Board 16 Mad 305 

Road cess payable to the landlord by the tenant is regarded as rent — 
Nabin v Bansmoth 21 Cal 722 Where dak cess is claimed under the 
contract by which rent is payable it must be regarded as part of the rent — ■ 
Watson v Sree Knsto 21 Cal 132 Chaukidary tar is rent when such 
tax is legally recoverable — Assanulla v Ttrlhabasuit 21 Cal 680 

A suit by the Zaraindar to recover jodt and road cess from the defen 
dant who held the land on service mam under him subject to payment 
of jodi as well is a suit under this Article asjodt is favourable rent — Samba 
sadasiva v Maddulappa 74 Ind Cas 968 AIR 1924 Mad 73 1923 
M W N 524 

466 When the arrears become due — When a lease provides that 
the rent should be paid in four instalments on four specific days in the 
year the period of limitation begins to run from the date on which each 
instalment falls dne and not from the last day of the agricultural year— 
Gajadhar v Thakur Prasad 1 P L J 5°6 

The rent becomes due not always necessarily on the close of the period 
in respect of which it is to be paid It may be due on a different tune 
according to Legislation or custom or express contract or the special arcum 
stances of the case Thus if before the institution of a smt for rent it is 
necessary for the landlord to take proceeding under the Madras Rent Re 
L 26 
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covciy Act (VlH of 1865) to enforce acceptance of the paiiah and to hate 
the pro^ce rite of rent ascertained the period of limitation in a su I for 
arrears of rent runs from the date of f nal decree determining the rent 
and not from the close ol the jear for which the rent Is payable because 
no cent can be said th be doe wider this Article until the rate has teen 
finally ascertained by the decree of the Cml Court The word rent means 
Ascertained rent — Bqngayya v Holla SnramnJti 57 Jifad 743 (130 131) 
I 1 C Sytd Ghulam v Shumnugam 34 Mad 438(441) Prior to the privy 
Council ruling In 37 Mad 143 Jt was held In some Madras cases that the cause 
Of action accrues on the date on which the feat fa payable by custom or 
contract irrespective of whether a patta has been tendered or a suit to 
enforce acceptance of patta under the Madras Rent Recovery Act is pending 
— humarasamt v President Dislrut Board of Tanjort 2” Mad 248(240) 
ftnugayya v Vtnhala 22 Mad 24O (Note) Snramutu v SoManddrt 14 
Mad si These cases arc now overruled by the above Pnvy Council case 

In 27 Mad 143 ated above the Tnvy Council bare pointed out that 
legislation custom or express contract or the special circumstances of any 
case may make rent become due at a point of time different from the dose 
of the penod in respect of which ft ji to be paid and that in India, by 
Custom of the country agricultural rents are often pa> able before the 
close of tho fash year Thus where according to custom the mrfvtram 
fs due immediately after the harvest fs gathered when the share of the land 
lord la divided from the tenants share that is where the rent w ascertained 
and is payable on some date before the close of the fash } ear the penod 
of limitation does not run from the close of the fash j car but runs when 
the rent is ascertained as soon is the harvest fs reaped Rcr does the penod 
of limitation in such a cass run from the te der of the patta because here 
there is no dispute as to the amount of rent payable and consequently 
the tender of the patta is not necessary for the ascertainment of rent but 
merely a condit on precedent to the mstitubon of the suit for arrears of 
rent under the Rent Recovery Act — ArunacheUam v Kadir ftowthen *9 
Mad 556 {537) distinguishing Jlangayya v Bella Suramulu 3? Mad 
»43 (P C) 

The condition of tendering a patta which was necessary before the msti 
tufcoa of a suit under the Madras Rent Recovery Act 1863, has now been 
dispensed with by the Madras Estates Land Act {l of rooS) Endef this 
Act the landlord is entitled to maintain a suit for rent without tendering 
a patta Tht> limitation for a Suit fox tent i3 three years from the time whan 
it accrues dne and it accrues d ue when it is payable according to thecontract 
between tho parties or according to usage — SatrueherJa Veerabhadia v 
Canta Kuman «M L J 451 1$ lad Cas 393 Konthimathi v M«^“* 
samta 37 Mad 340 (543) 

Where it js necessary that the amount of rent should bo fixed by &e 
Deputy Commissioner under see 65 (4) (dj of the C P land Revenw 
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Act. no arrears of rent become due until the amount has been finally deter- 
mined by proper proceedings between the parties Limitation runs from 
the'date on which the rent is thus finally determined and not from the close 
of the year for which it is payable — Ragunath v Sana 7 N L R 169 

A temple was the owner of the melvaxam in certain lands and a mutt 
was theo wner of the kndivaram therein liable to pay the melvaram to 
the temple The defendant was both the head of the mutt and the trustee 
of the temple until he was removed from the trusteeship by the Court which 
appointed the plaintiff as the receiver The receiver sued to recover from 
the defendant as the head of the mutt the arrears of melvaram due to the 
temple, that had accrued during the defendant’s trusteeship The defen- 
dant pleaded limitation . Held that so long as the defendant was both 
head of the mutt and the trustee of the temple (t e so long as the same 
person was the landlord and the tenant) there was none to sue for rent 
consequently limitation did not run and no arrears became doe dunng 
that penod ; and the arrears became due within the meaning of this Article 
only when there was some one to whom they were payable i e„ when a 
diSerent person (the plaintafl) was appointed a3 the receiver of the temple 
— afn»a»ta/a« v Gobtnda Rao, 46 Mad 579(582) 44 M L J 318 72 Ind 
Cas. 5, A I R 1923 Mad 4fir — 

467. Registered kabuhat — A smt to recover arrears of rent due 
under a registered agreement has been held by the Calcutta Bombay, 
Madras and Patna High Courts to be governed by Art 116 and not by 
Art 110 — Umesh v Adarmam, 15 Cal 221 Atnbalavana v Vagvran 19 
Mad 52 , Vythiltnga v Thelchanamurlt . 3 Mad 76 Mackenzie V Ramesh 
war, I PL.) 37, 34 Ind Cas 754 , Ramanadhan v Achilla, 23 Ind Cas 
753 , Lalchani v Narayan, 37 Bom 656 The Allahabad High Court held, 
such a suit to he governed by Art no — Jaggtlal v Snram, 34 AH 464 
I465), 16 Ind Cas 146, Rant Naratn v Kamla 26 All 138 but the Alla- 
habad rolling most now be deemed to have been overruled by the Pnvy 
Council in Tncomdas v, Goptnath, 44 Cal 759 (P C.), 25 C. L J. 279 
which has now definitely settled the question by holding that in case 
of a registered lease, the limitation for a suit for rent is six years under 
Article 116. 

A suit to recover royalty, if it is based on a registered tabuhyat, would 
be governed by Article 116 and not by Article no — Tncomdas v Goptnath 
Jim 44 759 (P C \ , Peary Lai v Madb.au, vj C, L J 57a, 19 lad 

Cas 865 

468 Rent suit under Bengal Tenancy Act — A rent suit brought 
under the Bengal Tenancy Ad (VIII of 1885) is always governed by the three 
years' rule of limitation according to Scb III of that Act, whether the 
kabuhat be registered or not; the Limitation Act will-mot apply to 
a suit — 7 swan v. Crawdy, 17 Cal 469 , Mackenzie v, Hajt Syed, 19 * 

1 (F B) • Halt Charon v Harendra, 4 C L J, 553. 
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A lease for build ng purposes and for establishing a coal depot or for 
establishing a godoun and not for agricultural or horticultural purposes 
does not come under the Bengal Tenancy Act and a suit for rent based 
upon such a lease if registered will be governed b> Art 1 16 of the Limits 
tion A ct— Ranigaty Coal Association v Jadoonath 19 Cal 489 Utnraa V 
Mahomed 37 Cal 205 Ahmed v Btpm n Ind Cas 6 

Where rent is assigned by the landlord to a third party Art no of tho 
limitation Act and not Art 2 Sch III of the Bengal Tenancy Act would 
govern a suit brought by the assignee for the arrears of rent — Mahendra 
V Kaitash 4 C \V N 605 Ahmedulla v Kanunudm 2 Ind Cas 989 
Gajadha* v Thahtir Pershad i P L J 506 38 Ind Cas 102 II ay at Majid 


v Hatart Lai 63 Ind Cas 424 (Pat) 


III —By a vendor of lm 

Three 

The time fixed for com 

moveable property for 

years 

pleting the sale or 

personal payment of 


(where the title is ac~ 

unpaid purchase 


cepted after the time 

money 


fi\cd for completion) 
the date of the accept 
ance 


469 Change —The first column in the Act of 1877 ran thus By 
a vendor of immoveable property to enforce his 1 en for unpaid purchase 
money 

But it uas held by the High Courts of Bombay Madras and Allahabad 
that a suit by the vendor to enforce his hen or charge on the property 
for his unpaid purchase money fell under Article 132 and hot Art m— 
Vtrchand v Kumajt 18 Bom 48 Chunilal v Bai Jelhl 22 Bom 846 
liar Lai v Muhamdi 21 All 454 Munirunnissa v A hbar 30 AH * 7 2 
Kama Kruhna v Subramama 29 Mad 305 F B (overruling Natesan 
v Soundra 21 Mad 141 Si bramanta v Poovan 27 Mad «8 and Avuthala 
v Day wnm a 24 Mad 233) In the light of these decisions the Article 
has been changed into its present form and it is now applicable only to 
suits in which the vendor claims to recover the money from the vendee 
personally 

If the personal remedy is barred under this Article the vendo' is still 
entitled to enforce hi3 charge within 12 years under Article 133 — Bashir 
Ahmed v Naur Ahmed 43 All 544 (543) Meghraj v Abdullah 12 A L 

J 1034 

112 —V or a call by a com Three When the call is payable 

pany registered under years 
any Statute or Act 

470 A suit brought not by the company but by the official hqui 
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dator, after the winding up of the company, is not governed by this Article 
but by Art 120 ~Parell Spinning and Weaving Company v Mantels Hap, 
xo Bom 483 

A clause in the Articles of Association of a company provided "Any 
member whose shares have been forfeited shall notwithstanding be liable 
to pay and shall forthwith pay to the company all calls owing at the time 
of the forfeiture and the directors may enforce the payment thereof 
as they thinh fit ’ The defendant a shareholder did not pay calls and 
therefore his s har es were forfeited, and the company filed a suit to recover 
the calls according to the above clause Held that there was a special 
contract whereby the defendant agreed that in the event of his shares being 
forfeited he would be liable to pay to the company all the moneys that 
were due from him for calls, and the cause of action arose when the com* 
pany forfeited tho shares , therefore the present suit to recover what was 
due from the defendant on bis shares was within time if brought within 
three years of the date of forfeiture that being the date on which the 
calls were payable within the meaning of this Article — Habib Rowp v. 
Aluminium &• Brass Works Ld, 49 Bom 715, 27 Bom L R 374, 88 Ind 
Cas 96, A I S 1923 Bom 321 

113 — For specific per- Tliree The date fixed for the per- 
formance of a contract. year^ formance, or, if no 

such date is fixed, when 
the plantiff has notice 
that performance is 
refused 

471, Suit based on award — An award is not a contract J\o doubt 
an award springs out of an agreement to submit to arbitration (and there 
may also be an implied agreement to abide by the decision of the arbitrators) 
but the award itself is a decision and not a contract Therefore a suit 
for possession of land based on an award of arbitrators cannot be regarded 
as a suit for the specific performance of a contract, and Article 113 cannot 
apply to such a case The Suit falls under Article 144 — Sornavahi v 
Muihayya, 23 Mad 593 (396) , Shea Narain v. Bern Mad ho, 23 All 2S3 
(287) ; Bhajahan v Behary Lai, 33 Cal 881 (883. 885), Where an an am 
declares that A is to retain possession of certain property as «ecuntj 
for the sum of Its 150 and that the other co sharers of A are entitled tc 
recover this property on payment of the sum of Its 130 to A, a possesso 
charge is created in favour ol A by the award, and a suit to redeem the 
charge is governed by the 12 years’ rule of limitation, and not by Article 
1 13 as the award is not a contract — Sural Singh v Umrao, 20 A L J 6»- 
AIR 1922 All 410 

So also, a suit for recovery of a certain sum of money 
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A lease for building purposes and for establishing a coal depot or for 
establishing a godonn and net /or agricultural or horticultural purposes, 
does not come under the Bengal Tenancy Act, and a suit for rent based 
upon such a lease if registered will be governed by Art 116 of the Limita- 
tion Act-~.fta»’ga>i) Coal Association v Jadoonath, 19 Cal 489; Umrao v 
Mahomed 27 Cal 205 Ahmed v Bifiin, it Ind Cas 6 

Where rent is assigned by the landlord to a third part}'. Art no of the 
Limitation Act, and not Art 2 Sch III of the Bengal Tenancy Act would 
govern a suit brought by the assignee for the arrears of rent — Mahendra 
a> Katlash, 4 C W N 605, Ahmedulla v Xamutuim, 2 Ind Cas 980, 
Gajadharv Thakur Perskad, 1 P L J 506, 38 Ind Cas T02 ,flayat Majid 
v II atari Lai, 63 Ind C 3 S 424 (Pat) 

in -—By a vendor of im- Three The time fixed for com- 

moveable property for years. pleting the sale, or 

personal payment of (where the title is ac- 

unpaid purchase- eepted after the time 

money fixed for completion) 

the date of the accept- 
ance. 

469 Change — The first column in the Act of 1877 ran thus “By 
a vendor of immoveable property to enforce his hen for unpaid purchase 
money “ 

But it was held by the High Courts of Bombay, Madras and Allahabad 
that a siut by the vendor to enforce his hen or charge on the property 
for his unpaid purchase money fell under Article 132, and not Art, xn— 
Virchand v Hvmajt 18 Bom 48; Chutttlal v Bai Jttht, tz Bom 846, 
Bar Lai v Muhamdf. 21 AH. 454 » Muntrunntssa v, A kbar, 30 All. t 7 3 * 
Kama Krishna v Subramama, 29 Mad 305 F B (overruling Nalesan 
v Soundra, 21 Mad 14 1, Subramama v Poovan, 27 Mad 28 and Aouthala 
v. Dayumma , 24 Mad 233) In the light of these decisions the Article 
has been changed into its present form, and it Is now applicable only to 
suits in which the vendor claims to recover the money from the vendee 
personally. 

If the personal remedy is barred under this Article, the vendO'»»bSl 
entitled to enforce his charge within xz years under Article 132 — Bashir 
Ahmed v. Nattf Ahmed, 43 All 344 (545) ; Meghraj v. Abdullah, 12 A- I*. 

J l°34 

1 I 2 . — For a call by a com- Three When the call is payable 

pany registered under years, 
any Statute or Act. 

4 70 A suit brought, not by the company, hut by the official ligui' 
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dator, after the winding up of the company, is not governed by this Article 
but by Art 120 — Parell Spinning and Weaving Company v Manech Haji, 
10 Bom 483 

A clause in the Articles of Association of a company provided "Any 
member whose shares have been forfeited shall notwithstanding be liable 
to pay and shall forthwith pay to the company all calls owing at the time 
of the forfeiture . and the directors may enforce the payment thereof 
as they think fit” The defendant, a shareholder did not pay calls and 
therefore his shares were forfeited, and the company filed a suit to recover 
the tails according to the above clause Held that there was a special 
contract whereby the defendant agreed that in the event of his shares being 
forfeited he would be liable to pay to the company all the moneys that 
were due from him for calls, and the cause of action arose when the com- 
pany forfeited the shares , therefore the present suit to recover what was 
due from the defendant on his shares was within time, if brought within 
three years of the date of forfeiture, that being the date on which the 
calts were payable within the meaning of this Article— f/a&ii Row)i v. 
Alumtmum &- Brass Works Ld , 49 Bom 715, 27 Bom L R 574, 88 Ind 
Cas 96, A. I R. 1925 Bom 321 

1 13. —For specific per- Three The date fixed for the per- 
formance of a contract, years formance, or, if no 

such date is fixed, when 
the plantiff has notice 
that performance is 
refused. 

471, Suit based on award: — An award is not a contract No doubt 
an award springs out of an agreement to submit to arbitration (and there 
may also be an implied agreement to abide by the decision of the arbitrators) 
but the award itself is a decision and not a contract Therefore a suit 
for possession of land based on an award of arbitrators cannot be regarded 
as a suit for the specific performance of a contract, and Article 113 cannot 
apply to such a case The suit falls under Article m—Sornavaiti v. 
Muthayya, 23 Mad 593 (596) - Shto Naram v Beni Madho, 23 All 283 
(287) ; Bhajahan v. B chary Lai, 33 Cal 83 1 (883, 885). Where an awar Q 
declares that A is to retain possession of certain property agc&atj 
fox the sum ol R3. 150 and that the other co sharers o! A are entitled tc 
recover this property on payment of the sum of Rs 150 to A, a possesso 
charge 13 created in favour of A by the award, and a suit to redeem the 
charge is governed by the 12 years* rule of limitation, and not by Article 
113 as the award is not a contract— Sural Singh v. Umrao, 20 A L J. 6u 
AIR 1922 AH. 410. 

So also, a suit for recovery of a certain sum 


of money based 
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award which deade 3 tho plaintiff 3 title to the money is not a smt for 
specific performance of a contract and is governed by Article 120 — Kuldip 
v Mahan Dube, 34 AH 43 (48), 8 A L. J 1138, rr lad Cas 705 (doubting 
Suhho Btbt v Dam Suhh 5 AH 263 and Raghubar v Maian, 16 AH 3), / 
Radha Ktshen v Delhi Cloth Mills, 32 P R 1913. *6 Ind Cas 804 J 
Rajmal v Marult 45 Bom 329 (335 336) , see also Fardanjt v Jamsetji 
28 Bom r 

A suit to enforce an award even though it is signed by the patties, is 
not a suit based on a contract The award is none the less an award and 
does not become a contract when signed by the parties Consequently 
Article 113 or 115 docs not apply to the smt — Horbhaj Mai v, Diwan Chand, 
102 PR sots But in another Punjab case it has been remarked that 
if the parties sign the arbitrators award m token of their acceptance 
and thus merge the award into a new contract between themselves the 
claim may bo regarded as one for compensation for breach of contract 
within the meaning of Article 115 — Radha Ktshen v Delhi Cloth Mills, 
32 P R 1913 But this remark was merely an obiter, because the parties 
did not sign the award in this case 

But where the award does not merely decide the nght or title of the 
parties but distinctly provides for something to be done, a suit based upon 
the award is virtually one to enforce specific performance of the thing to be 

done and Art 1x3 would apply For instance where the award declared 

that in accordance with a compromise entered into between the parties 
they should transfer different portions of the disputed property to each 
other a suit by one of the parties to recover the property agreed to be 
transferred to him would be governed by Art 113 and not by Art 144 
Talewar v Bahon 26 AH 497 (499) But this ruling has been doubted 
m 34 All 43 (46 47) 

472 Suits based on sale — A suit for specific performance of a con* 
tract for the sale of immoveable property and for possession is governed 
by this Article and not by Art 144 because the suit is essentially one for 
specific performance and the nght to possession is merely dependent 
on the nght to specific performance — Muhtuddtn v Majlis 6 All 231 

Once there is an agreement to sell immoveable property, and the 
vendee has done his part of the contract by paying the purchase-money, 
the vendor is bound to do everything necessary in order to complete the 
title of the vendee by executing a registered deed of conveyance under 
Sec 34 of the Transfer of Property Act A smt by the vendee for execu- 
tion. of such a conveyance is governed by this Article — Mya Bin V Mating 
Kya 33 Ind Cas 761 (Bur ) Mating Le Dun v Ma Le, 9 Bur LT 86 

On the date of sale 0 i certain immoveable property, the vendor had 
not been in possession but his title to possession had been adjudged by 
a decree against which an appeal was pending The conveyance did not 
contain any express covenant to deliver possession to the purchaser After 
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the vendor obtained possession, a suit by the vendee for possession was 
governed by Art 136 or 144, and not by this Article — Shea Prasad v» 
Udai. 2 AU 718. 

After the sale of a house by the defendant’s father to the plaintiff's 
father, the former remained in possession according to an agreement m 
the sale-deed (dated 1880) promising to vacate the house at the end of 
two years from the date of sale But the defendant’s father, and after 
his death, the defendant, continued to be in possession of the house, and 
to 1893 the plaintiff brought a suit for possession of the house Held that 
the suit was essentially a suit for possession to which the 12 years* 
rule of limitation would apply coder Art 13901-144, and not a suit for 
Specific performance of a promise to vacate the house, to which Article 
113 might apply — Shtvrudrappa v BaJappa, 23 Bom 283 (286) 

Under a decree against the plaintiff s father certain villages were sold 
in 1883 and were purchased by the first defendant as the agent of, and 
at the reqnest of, the plaintiff’s father Afterwards in 1888 the defen- 
dant agreed in writing to convey those lands to the plaintiff upon pay- 
ment of Rs 99000 The plaintiff brought a suit m 1900 for declaration 
of title to and possession of those villages upon payment of such sum 
as may be fixed by the Court The High Court decided that the first 
defendant was a trustee for the plaintiff s father and the suit was one 
brought by a beneficial owner for possession on payment of such sums 
as were due, and was not barred by any rule of limitation But it was held 
by the Pnvy Council that the agreement of 1888 was a contract for sale 
and the suit was one for specific performance of the contract under Article 
1(3 — Subbaraya v Rajah 0/ Karvelnagar, 43 Mad 64: (P C ), 37 C L J 
426, 68 Ind Cas 172, A I R 1922 P C 343 

473 Other suits — Where a person who has agreed to execute a lease 
fails to do so, a suit by the promisee for specific performance of the agree- 
ment (» e demanding execution of the lease) is governed by this Article, 
and limitation runs from the refusal of the defendant to grant the lease — 
Satya Kinftar v Rajah Sn Srt Shtba Prosad, 4 P L J. 447 (452) 

Where the defendant agreed to give half of the land to the plaintiff 
who was to help him in recovering it, and then refused to give half of the 
land after recovery, held that this was a suit for specific performance of a 
contract, and limitation ran when the defendant refused to deliver the land 
— Shnram v. Babaji, AIR 1923 Nag 47, 71 Ind Cas 40 

A suit by the mortgagor against the mortgagee under a registered 
mortgage for the balance of the consideration payable by the latter to the 
former, and for damages in the shape of interest for non-payment of the 
amount in tune, 13 a suit for compensation for breach of contract in writing 
registered and is governed by Art 116, such a suit is not one for sped 
performance of a contract under Art 113 — Naubat v, Indar, 13 f 

{*04). 
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A Zemindar granted a lease of certain chauHdari cfiafcratt lands to tie 
lessee But subsequently the lands were resumed by the Gov ernmcnt w 
consequence of "which the lessee lost possession Many j ears offer the lands 
trere again made over to the Zemindar by the Government The lessee 
thereupon brought a suit to recover possession of those lands from the 
Zemindar Iftti that the suit was a suit for possession and not one for 
specific performance of a contract because there was no agreement in the 
lease to grant a patr.i of these lands to the lessee in case the lands were 
made over to the Zemindar after resumption — Banxart Mukunda v 
B*dku Sundar 35 Cal 346 349 (dissenting from Ranpt Singh v RaJha 
Charon 3$ Cal 564) Ranjit Singh Bahadur v Maharaj Bahadur Singh 
46 Cal , 73 181 (P C) 

A deed of exchange contained a covenant that each party would make 
good any loss caused to the other in case the latter was dispossessed from 
the lands he got in exchange by reason of want of title of the former 
The plaintiff in a suit to which the defendant was a party was declared 
not to be entitled to a portion of the land received from the defendant in 
exchange The defendant refused to give the plaintiff other land in pla<* 
of the land so lost to him Thereupon the plaintiff sued the defendant for 
the recovery of equivalent land Held that the suit was one for specific 
performance of the agreement contained m the exchange and was governed 
by this Article the cause of action accruing from the date of defendant s 
refusal— Han v Raghunalh xi All *7 (F B) But where A 3dd Bex 
changed lands under a registered de-d which contained the following clause 
There is no dispute in respect of the said lands if disputes should so arise 
the respective party should be answerable to the extent of lus private 
property and A being deprived 0/ some of the lands he got by the exchange 
sued B on the above covenant for the value of the lands of which he was 
dispossessed held that a suit for failure to pay money according to con 
tract should be regarded as a suit J 0 r compensation for breach of contract 
and not as a suit for specific performance The suit therefore did not fall 
under Article 113 but under Article 83 read with Art u6 — Snntvasa v 
Rtngasamt 31 Mad 451 (453) Where the parties to a deed of exchange 
expressly covenanted that if there should arise anj dispute jo the matter of 
enjoyment of the property exchanged each should return to the other 
what is taken and then in execution of a decree obtained by a third party 
against the defendant some of the lands obtained by the plaintiff were 
sold away whereupon the plaintiff s «ed the defendant to recover possession 
of the lands given by him to the defendants held that the suit was not 
one for specific performance of a contract under Article 1x3 but 3 suit 
for possession governed by Article 143— Srtnnasa v Johnsa JRouthtr 42 
Mad 690 (671) 

A transaction whereby certain shares in a company were allotted to 
the defendant on the understanding that the latter was to transfer the 
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shares tn the plaintiff* on their paving him a certain sum of money, docs 
sot torstitute a trust in favour of the plaintiffs for anj specific purpose, 
but an agreement which can l* *pecificall) enforced and a suit for such 
specific performance In compelling the registration of the shares in the 
plaintiff s ra*ne falls under Art 113 — Ahmed \ Adjem 2 Cal 323 

A compromise effected in the course of a litigation between the parties 
is not a contnet (just as an award n not a contract) and a suit for recovery 
of possession of land ba«ed on such compromise is not a suit for specific 
pertorenance of a contract tint a suit for possession of immoieablc property, 
and would be gaicmed b> Art 134 not b> this \rticlc — Dells v Mahomed 
Ismail, 23 \\ R 521 Dashenar v Debt Prashad 20 T Ii 1913, 19 Ind. 
Cat 411 

473A Registered contract —A suit for specific performance of a 
registered contract does not fall under Article 116 because that Article 
refers to suits for compensation for breach of contracts in writing registered, 
and does not apply to suits for specific performance of such contracts — 
Srxritctsa s Pengasami 31 Mad 352 (433) 

474 Starting point of limitation — In a suit for the specific perfor- 
mance of an agreement entered into in 1858 to grant pattah when re- 
quired, it appeared that the plaintiffs applied to the defendants for a pattah 
in 1874. and in March 1873 the defendants finally refused to make the grant, 
and the plaintiffs thereupon instituted their suit for specific performance; 
it was held that limitation ran from the date (1873) when the plaintiffs 
had notice that their right w as denied — Mew Deerbhoom Coal Co v Duloratn, 
5 Cal 175 

Where the plaintiff was entitled to get a transfer of a decree from the 
1st defendant in case the 2nd defendant paid the 1st defendant a certain 
sum of money within six months from the date of the agreement, and the 
2nd defendant so paid the money, it was held, in a suit brought by the 
plaintiff for the specific performance of the contract to transfer, that 
as no specific date was fixed for performance, the second clause of third 
column applied, * e , limitation ran from the date of refusal by the 1st 
defendant to perform the contract, and not from the date of payment 
by the 2nd defendant — Venkanna v Venkata Knshnayya, 41 Mad 18 
(22), 33 M L J 35 . Tad Cas 807 

Under the second clause of tile third column of this Article, specific 
demand bj the plaintiff is necessary to make the date of refusal the starting 
point— Virasami v Hamasamt, 3 Mad 87 In the absence of a date fixed 
for performance of the contract, time does not continue to run until there 
lias been a demand and refusal — Ma Ma Gye v Ma Nyo Po, 1 Bur L J. 
171, A I R 1923 Rang 34 

Although a suit for specific performance may be brought within 
three years from the accrual of the cause of action, still if the plaintiff I3 
guilty of laches in bringing his suit within that tune (e g if the suit is bro 
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on the very last day of limitation) the Court exercising its discretion with 
which it is vested under the Specific Relief Act may think it nght to dismiss 
the suit — Mokund Lai v Ghotay Loll 10 Cal 1061 (1068) 

1 14 — For the rescis Three When the facts entitling 
sion of a contract years the plaintiff to have 
the contract rescinded 
first become known to 
him 


475 This Article refers to the rescission of contracts as between 
promisors and promisees and not to suits by third parties to have the 
instrument of contract cancelled or set aside such suits being governed 
by Art gi — Bhawant v Btsheshar 3 All 846 The last remark is in 
correct for Article gx does not apply to a suit brought by a person who 
was not a party to the instrument sought to be cancelled See Note 
420 (4) ante 


115 — For compensation Three 

for the breach of any years 

contract express or 
implied not m writing 
registered and not 
herein specially pro 
vided for 


When the contract is 
broken or (where there 
are successive breaches) 
when the breach in 
respect of which the 
suit is instituted occurs 
or where the breach is 
continuing, when it 
ceases 


476 Scope of Article — This is a residuary Article in respect of suits 
on contract and is applicable only when no other Article is appropriate — • 
Nand Lai v Partab Singh 3 Lah 326 See also Johury v Thakoor Nath 
5 Cal 830 {832) 

Compensation — For the meaning of the word see notes under section 29 
This Article is not limited to the case of damages for breach of contract 
but it is also applicable to a case of liability under a simple debt due — 
Sreertath v Peary Mohan 21 C W N 479 39 Ind Cas 205 The words 
compensation for breach of any contract do not restrict the operation 
of this Article to suits for unliquidated damages for breach of contract 
but they also include suits for definite sums of money agreed to be paid 
under any contract (eg a suit against a del credere agent for the value 
of goods sold by him) — Du kur Pershad v Foolcoamaree 16 W R (PC) 
35 In Johury v Thahoor 5 Cal 8jO (832) the word compensation was 
interpreted in the sense of damages and not a specific sum of money p3y 
able by the defendant 
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477, Suit* on con tract 1 —Where the defendant had agreed to pay 
a certain rate per acre for land* of hi* which were watered by a canal of 
the plaint* 4 !, a suit to recover the amount would not be one for rent (as 
the fcjpj 0 f water would not come within the definition of rent) but would 
fall under this Article — * SodAi, 171 P R 1883 

On the mmjRt of hij son the defendant caused a sum of money to be 
set apart in the boohs of his firm in the name of the first plaintiff, his son, 
for the purpose of making ornaments for the second plaintiff, his son's 
wife, but the money so set apart was not to be called for for three years 
It was held that the ease was not one of trust or of deposit, but one falling 
tinder Article 115, that the contract between tbe parties was that the 
money should be paid when the plaintiff demanded it after three years, 
and that the period Of limitation therefore ran from the date of the demand 
which date must be taken as the date of breach of contract — Manekji v. 
Kusertcanji, 20 Rom. 8 (13) 

Tbe defendant agreed to sell to the plaintiff certain goods belonging 
to another person on the implied representation that he had authority 
from that person to sell those goods, when m fact he had none He failed 
to sell those goods to the plaintiff A suit by tbe plaintiff /or compensa- 
tion for breach of the contract falls under this Article It is an action 
connected with and arising out of contract, and not one arising In tort 
and therefore Article 3 > does not apply — Vatravan v Avicha, 38 Mad 
275 (*77) 

Where a dispute betw een the proprietor of certain land and his lessees 
with regard to the mineral rights, was settled by a decree in terms ot a 
w-ntten compromise entered into by the parties to the suit, under which 
the lessees were liable to pay to the proprietor a specific royalty on 
the amount of coal raised, held that a suit for recovery of the royalty 
was governed by Art 115 as being a suit based upon the agreement of 
compromise The agreement did not cease to be an agreement because it 
was confirmed by a decree — Smith v Kinney, a Pat 749 (732) 

After an adjustment of accounts between the landlord (plaintiff) and 
the tenant (defendant), the defendant was found liable for Rs 158 on 
account of rent. It was arranged that the sum of Rs 136 should be left 
with the defendant as deposit for payment to the superior landlord on 
account of rent payable by the plaintiff to the latter, and that the balance 
was to be paid to the plaintiff The amount of Rs 136 not having b.en 
paid to the plaintiff s landlord, he sued the plaintiff and obtained a decree 
for Rs 225 which was realised from the latter The plaintiff then brought 
a suit against the defendant to recover the amount which he had to pay 
to his superior landlord Held that by the arrangement between the 
landlord and tenant for the payment of Rs 136 to the superior landlord 
the amount ceased to be rent, and the claim for recovery of the amount 
which the plaintiff had to pay to the superior landlord is one for damages 
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under this Article and not for rent under Article no — Lachmi fthssir 
v Deoht Kuar 19 C W N 174 19 Ind Cas 752 

When parties had agreed on the 2nd April 1905 that a settlement of 
partnership accounts between them should be made upon a certain basis 
and the final adjustment took place on the 20th August 1906 and entries 
to that effect were made in the books on that date but not signed by the 
parties and a suit was brought on the 6th April 1908 to recover the amount 
due on such adjustment held that the suit was governed by Artic'e 115 
or 120 and as the adjustment of 20th August 1906 gave nsc to a fresh 
cause of action from that date the suit was not barred — Jahm Singh v 
Choonee Lalt 13 C W N 882 (887) 11 Ind Cas 340 

Where a judgment debtor paid a portion of the decree amount to the 
decree holder out of Court but the latter took out execution without giving 
credit for it a suit by the judgment debtor to recover the amount paid 
by him out of Court and for damages is governed by Article 115 — Ganpat 
v Kirparatn 79 P It 1892 Gopala Swami v Nammalwar 36 M L J 
176 48 Ind Cas 810 

A suit by a broker to recover commission on certain sales is governed 
by this Article it is not a suit for wages governed by Art 102 — SnsAtf v 
Gatm 39 All 81 (84) 

A suit by a purchasing agent for money due for the purchase of stores 
for Government is governed by this Article — Doya Naratn v Secretary 
of State 14 Cal 256 ^ 

Articles 115 and n6 arc meant to particular and specific contracts that 
aro broken A suit under sec 235 of the Indian Companies Act by an 
official liquidator against the auditor and the directors calling upon them 
to make good a large sum of money on the ground that as between them 
selves they have allow cd the money of the Company to be mis spent is not 
governed by Article 115 or 116 but by Art 120 — In re Union Bank 47 
All 69? 23 A L J 473 A I K 1925 All 519 

As to suits against a earner for compensation for nondelivery or short 
delivery of goods sec lsol.es 309 and 312 under Articles 30 and 31 

A suit for damages for use and occ ipation against a tenant holding 
over may fall under this Article — -Nadar v Rader Moideen 39 Mad 54 
( 50 ) 

Suit font oitey lent — \ suit to recover money lent wr th interest upon 
a verbal agreement that the loan should be repaid within one jear is 
governed by this Article — Ra neskuiar v Ram Chand 10 Cal 1033 Rama 
saint v Muttusam 15 Mad 380 See these cases cited under Article 37 
Suit for Mahkana — \ suit for mahkana whore the plaintiffs do not 
seek to enforce the charge upon the land is governed by Art 115 in ns 
much as the claim in such a case arises out of a quasi contract created 
by law — Kallar v Ganga 23 Cal 998 If the suit is one to enforce the charge 
on the land Art 132 would apply 
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A *nit for cr>mpm«atin-i «n ncfultv withl 1 1 lint* payment of mil 
la*ia is piwrrvl by Art 115 tlie plwnttff is entitle! to upon 

tat!i annual sj"y n vrrsr only for thtT© vevrs j nor to suit— »><* 

v Rarrlkrh-if 14C L J «I I r»«* { as oil 

SmI agatrst turr’y A Imrrowed a sum of money from the plaintiffs 

on a promissory ro’e pvwlle on lem mil an! the defendant had guaran- 
teed thp repayment of the loan if A made default in jsavment It was 
beJJ tha* the suit ‘••runst the ■urn tv Ml unc’tr this Article ami the cause 
©f action arose on the same date as it arose against the principal debtor, 
nr the date of execution of the promi -sort note — Brojendra h 1 shore a 
Hi riuMsn Co^ptrt't t Iniurarcr tacitly 44 Cal 97S Srecrtith Ray v 
Peary Mohan, it C W V 479 25 C I J 91 3? ln, > Cas 205 

Breach of implied contract — The expression ’implied contract’ is used 
in this Article in the sense Jn which it is understood in English law The 
Contract Act and the Limitation Act are not statutes in pan materia, and 
it should not be assumed that Article tij is confined to cases of what would 
be implied contracts according to the definition given in sec 9 of the 
Contract Act The result of confining it to such cases would be that where 
a suit is instituted against the principal and an agent together and relief 
is claimed against them in the alternative according as the act was autho 
n»ed or not by th*. principal, a different period of limitation would be apph 
cable against each of them, though the obligation anscs cut of the «ame 
transaction This could not have been intended by the legislature — 
Vitira an v 4ti eha. 38 Mad 275 (278) See this case cited ante 

Where a doctor is engaged to treat a patient without any arrangement 
being made at the time as to his fees, there is an implied contract, an ac- 
tion for breach of which is governed by this Article — Hunsh v Brojottalh, 
13 W K 96 

A suit by some of the propneto-s of a village against the lamlardar 
lor an account of the profits of the village is governed by this Article, or 
Article 89 and mt b> Art 120 , because »n so far as the propneiors permit 
the lamlardar to collect rents and manage the village on their behalf, he is 
an agent and is as such bound by an implied contract to render an acccount 
a* the end of each agricultural year Limitation runs from the date when 
the account ought to have been rendered under the implied contract — 
Anantram v Ganeshram. 4 P L J 30| (305), 51 Ind Cas 733 

The plaintiff sued the defendant who had mimed the plaintiffs de* 
ceased brothers widow, to recover, by way of compensation, the money 
expended by his deceased brother’s family on the mamage, founding his 
claim upon a custom of the Jats of Ajmerc, whereby a member of that 
community marrying a widow is bound to recoup the expenses incurred 
by her deceased husband’s family on his marriage It was held that 
tins was a suit for compensation for breach of an implied contract, and 
it fell under this Article — Madia v Sheo Bahsh, 3 All 385 
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478 Successive breaches — In a suit for breach of a contract to be 
performed at different times, the period of limitation must be calculated 
from each breach of contract as it arises Where there is a contract for 
performing certain duties in each of several years, each breach of the 
contract is a complete cause of action, and damages are recoverable for 
each separately — Til ah 1 Sahu v Forbes, 6 W R , Act X, 61 

Upon failure to pay the principal and interest upon the day appointed 
lor such payment, a breach of the contract to pay is committed, and the 
fact that the money subsequently remains unpaid does not constitute 
successive breaches within the meaning of this Article — Mansab Alt v 
Gulab Chand, to AU 85 

Successive breaches happen tn those cases only in which there is a pro- 
mise to perform periodically, such as payment of rent or of annuity, conti- 
nuing breach applies only to contracts obliging one of the parties to adopt 
some given course ai action during the continuance of the contractual relation 
—Raghubar v Jay Raj, 34 AU 429 (431) , U N Mitra’s Limitation, p 3°4 

Where u decree-holder does not certify a payment made to him out 
of Court by the judgment-debtor, and applies for execution without giving 
credit for such payment, a suit by the judgment-debtor for any damage 
he may have suffered by the decree holder’s neglect to certify and by the 
proceedings in execution, is one lor breach ol the implied promise to certify 
the payment to Court and is governed by this Article The filing of the exe- 
cution petition in itself gives a cause of action, though no money may have 
been realised, and successive applications will give nse to successive brea 
ches and fresh causes of action If money is subsequently realised, that 
will give nse to a further breach of the covenant and a fresh cause of action 
— Gopalasamx v Nammalvar, 36 AI L J 176, 48 Ind Cas 810 

479 Continuing breach — Where the lessor fails to give delivery 
of possession of a portion of the land demised to the lessee on account 
of the obstruction by a person claiming under a paramount title, the 
breach, whether it be considered as a breach of a covenant to deliver pos- 
session or of a covenant for quiet enjoyment, occurs once for all on the date 
of failure to deliver possession, and is not continuing but complete and 
final , consequently, the penod of limitation for a suit by the lessee for 
damages for breach of the covenant commences to run from the date of 
such failure and not from the close of the term of the lease—Sccretary c} 
State v Pemmaraju, 40 Mad 910 (919), 30 M L J 573, 35 Ind Cas S54 


zx6 .-~ For compensation 
for the breach of a 
contract m writing 
registered. 


Six When the penod of linu- 
years. tation would begin 
to run against 3 suit 
brought on a similar 
contract not registered. 
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479A Scope — The Limitation Act has drawn a broad distinction 
between unregistered and registered instruments The words ' not spect- 
cially provided for* which occur in Article 115 do not find a place in Article 
116, and the conclusion is that if the instrument is registered Article 
1 16 will apply in spite of the fact that a special provision has been made m 
some other Article in respect of a similar instrument not registered There- 
fore a suit to recover royalties due under a registered lease is governed by 
Article 116 and not bj Article sio — Tncomdas v Goptnath, 44 Cal 759. 

767 (P C) 

The word 'compensation' m this Article need not be restricted to a 
suit for nnliquidated damages and can be held to include a claim for a 
snm certain — Ganappa v Hammai 49 Bom 596 AIR 1925 Bom. 
4t°> 

The word ’contract" m this Article means a contract 'express or implied’, 
the words 'express or Implied' used m Article 115 should be read into Arti- 
cle 116 It will therefore include an implied contract, eg a covenant 
of title which is implied in a deed Of sale under sec 55 (2) of the Transfer 
of Property Act A suit by the vendee for return of purchase money 
owing to the defect of title of the vendor is governed by this Article— 
Ganappa v Hatnmad, (supra) See Note 484 below 

480 Registered contract — It was held m an earlier Madras case that 
the word ‘registered’ in this Article must be read as defined m the General 
Clauses Act, sec 3 (45) Under that section the term ’registered’ includes 
documents registered under any special law, such as the Companies Act, 
Copyright Act, as well as documents registered under the Registration 
Act Therefore, a suit by a shareholder against a company registered 
under the Companies Act to recover dividends was governed by this Arti- 
cle as the nght to the dividends arose out of the contract between the share- 
holders and the members of the Company which is embodied in the regis- 
tered memorandum and articles of association — lit port Press and Sugar 
Mill Co Ld v Vcnkatarama, 42 Mad 33 (34, 35), 35 M L. J 253, 43 Ind 
Cas 903 But this decision has now been overruled by the Full Bench 
case of Rama Seshayya v Tripurasundart Cotton Press, 49 Mad 468, 30 
M L J 520, g4 Ind Cas 515, A I R 1926 Mad 615, (Full Bench Reference 
on appeal from 46 M L J 563, AIR 1924 Mad 721), where it has been 
held that the relation between a shareholder and the company is not a 
contractual relation, and a suit by & shareholder of a limited Company 
for recovery of arrears of dividend is a claim for a debt, and as the Limitation 
Act does not specially provide for such suit. Article 120 would apply. The 
Judges of the Tull Bench also expressed the view that the word ‘regis- 
tered’ in this Article should be interpreted in the ordinary sense of regis- 
tration under the Registration Act, and the deposit of the Memorandum 
and Articles of Association with the Registrar of Joint Stock Companies 
did not amount to registration 
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A fortiori, a suit, not by a shareholder but by a purchaser m Court 
auction of the shares of a company, to recover the arrears of dividends 
in respect of those shares is governed by Article 120, and not by Article 
zx6 — Ibid 

481 Suit on registered bond — -A suit is none the less a suit for com* 
compensation for breach of contract in writing registered within the 
meaning of this Article although it has been brought for recovery of a 
specified sum of money on a registered bond or other contract — Gonesk 
v Madhavrav, 6 Bom 75 , Earn Narain v Adirtdra 17 C W N 369 , 
Nabacaornar v Stru Mulhch 6 Cal 9} , Gmjanand v Sailajanand, 23 
Cal 645 (at p 663) Ethel Kerr v Clara Ruxton, 4 C L J 5ro , Husain 
v Hafiz, 3 All 600 Khunni v Nasiruddm, 4 All 253 , Court V Surju 3 
All 276 Magalurt v Narayan 3 Mad 359, Chullaphroo v Banga 20 
C W N 408, 22 C L J 31 1 , Seshayya v Annamma 10 Mad loo , Rath 
nasamt v Subramanya n Mad 36 . Ram Buksh v Moghar i88r P R 
86 , Collector of Etawah v Beit Maharam 14 All 162 ; Nistanm v Chanit 
12 C L J 423 , Stml v Court, 39 All 81 

This Article applies to a suit against an infant on a registered bond 
given for necessaries but in such a case it is requisite that the considers 
tion for which the bond is given should be proved, and then the bond 
becomes a registered contract which binds the infant — Sham Chnran v 
Choudhury Debya, 21 Cal 872 

482 Suit on instalment bond — This Article is applicable to a suit 
on a registered instalment bond, notwithstanding the cypress provisions 
of Art 74. The present Article is intended to apply to all contracts in 
writing registered, whether there is or is not an express provision in this 
Act for similar contracts not registered — Dm Day at v Copal, 18 Cal 506, 
Rup Narayana v Gopi, ir C W N 903 

483 Suit on mortgage — In a sut by a mortgagee against the mort- 
gagor, this Article and not Art 132, is applicable, so far as the right to re 
cover money against the mortgagor personally is claimed — Raghubar v 
Lachmtn, 5 All 461 (462) , Kameshwar v Raj Kuman, 20 Cal 79 at p 
84 (P C), Rathnasami v Subramanya, 1 r Mad 36 (39) , Rahmat v Abdul, 

34 Cal 672 (675) ; Ram Narayan v Nand Kumar, 33 O C 164 , Ram Narain 
v Admdra, 17 C W. N 369 , Dmkar v Chhaga rial, 38 Bom *77 
Thus, where the mortgagee at first bnngs a suit for sale on a mortgage, but 
the mortgaged property being found to be inalienable, he claims a simple 
money decree, the suit falls under Art 116 — Thamman v Dalchand 9 
O L J 171, A I R 1922 Oudh 113 In Lalubai v Naran 6 Bom 7*9 
F. B (overruling Pestonp v Abdul Rahiman, 5 Bom 463) it was held that 
a suit for a simple money decree on a mortgage was governed by Article 
132 But this Bombay Full Bench case must be deemed to have been 
overruled by the Privy Council case of Ramdtn v Kalka, 7 AH 5 ° 2 111 which 
th«ir Lordships have laid down that Article 132 applies only to suits 
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brought for money charged upon immoveable property for the purpose of 
'ecosenng it out of the properly so charged 

In this Pnvy Council case (at p 505) the Judicial Committee had made 
an in advertent remark that a suit for recovery of money personally from 
the mortgagor (under a registered mortgage) must be brought within the 
same period of limitation as a suit on a bond for money viz three years 
This ruling cannot be supported and from the fact that no cases are referred 
to m the judgment it would appear that n >ne ivcre cited in the argument 
and that th- Pnvy Council consequently u re not aware of the current 
of decisions in India — Starling 5th Ed p 36 J In the Bombay case of 
Dtnhar v Chhaganlal 38 Bom 177(181) Shah J observes With regard 
to the observations of Ramitn v Kalha I may say that having regard 
to the facts of that case the only point which arose for decision was whether 
for the purposes of personal liability the period of 12 years under Art 132 
applied to the case There was no point in that case as to whether the 
penod of limitation would be three years or six years Therefore the ob- 
servations in the case of Ramdxn v Kalha about the shorter penod of three 
years being applicable were not necessary for deciding the appeal As the 
observations in the case ol Kamcshwjr v Raj Human, 20 Cal 79 (84) to 
I A 234 are in consonance with the current of decisions of the Indian 
Courts and m conflict with the dictum in the case of Ramdxn v Kalha 
I think it would be proper to accept the view which has found favour with 
the Indian Courts 

A usufructuary mortgage contained a stipulation that if the mortgagor 
failed to deliver possession the mortgagee might bang the mortgaged 
property to sale Possession of the property not having been delivered, 
the mortgagee brought the mortgaged properties to sale and as the sale 
of the property did not satisfy the mortgage-debt he applied for a personal 
decree (under sec 90 Transfer of Property Act) Held that m order to 
find whether the application for personal decree is maintainable the Court 
will have to see whether the suit was brought within the period of limitation 
prescribed by this Article If the suit for sale of the mortgaged property 
had been brought within six years of the expiry of the term of the mortgage 
the amount sought to be recovered by the personal decree was legally 
recoverable — Shea Chara 1 v Lalji 18 All 371 (372) Jangi Singh v Chan 
dar 30 All 388 (389) 

Even though a mortgage-deed contains no express personal covenant 
to pay t be debt still a personal covenant is implied in and is an essential 
part of every simple mortgage and a suit for personal remedy against 
the mortgagor is governed by this Article — Ja xgt Stngh v Cha ider 30 
AH 388 389 (dissenting from Sauiaba v Abaji 1 1 Bom 473) 

Where a mortgage-deed is executed by the father in a Uitahshara 
joint family under circumstances that it is not binding on the sons t 
mortgage cannot be enforced against the mortgage security the 
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gagee would be entitled only to a money-decree against the sons, and 
the suit falls under this Article — Surja Prasad v Golab Chartd, 27 Ca! 
762 (767) But if it is executed under circumstances that the debt becomes 
binding on the sons {» e if the debt is incurred for the purposes of the 
family, and not for immoral purposes) it will be enforceable against the 
estate, and the suit will undoubtedly fall under Article 132 — Mahtswar 
v Ktshun Singh 34 Cal 184 (190) 

When a mortgagee is deprived of his security, under a decree of a Civil 
Court, he is entitled to proceed personally against the mortgagor, such a 
suit is governed by Article 116, and limitation runs from the date of depn 
vation of the security and not from the date of the mortgage — Mating 
Yan v Maung Po 3 Rang 60, 89 Ind Cas 56, A I R 1925 Rang 223 
Where a registered instalment mortgage bond contained a covenant 
that in case of default m payment of an instalment the mortgagee would 
be entitled to take possession and that if there be failure m delivering 
possession, the mortgagee would be entitled to recover the entire amount 
from the person or the mortgaged property or the other property of the mort 
gagor, a suit to recover the mortgage money personally from the mortgagor 
upon failure of the mortgagor to pay an instalment was a suit for 
compensation for breach of contract under this Article and was in time if 
brought within 6 years from the date of the default — Collector v Dawan 
30 AH 400 (402) An instalment mortgage bond executed in 1909 provided 
that the mortgage amount was to be repaid by time annual instalments 
and contained a stipulation that if there was default in the payment of 
any instalment the mortgagee would be entitled to demand the full amount 
secured by the bond Default was made in the very first instalment in 
September 1909 and the mortgagee brought the present suit On 13th 
January 1920 (1 e more than fi years after the first default) to recover the 
money personally from the mortgagar Held that the swt was not barred 
in respect of the instalments that fell due within six 3'ears of the date of 
the suit, viz the instalments from September 1914 to 1917 The fact that 
the suit was not brought within six years from the first default did not bar 
the entire claim, because it was left to the option of the creditor to demand 
the entire amount on default of payment of an instalment and it was 
not obligatory on the creditor to bnng a swt for realisation of the entire 
amount as soon as any of the instalments fell due — Ramsekhar v Mathura 
4 Pat 820, 90 Ind Cas 249. AIR 1925 Pat 557 

A suit by a usufructuary mortgagee for refund of the mortgage money 
on account of the mortgagor's failure to put the mortgagee in possession 
of the property is a suit for breach of the mortgagor’s liability to give 
possession, imposed by sec 68 of the Transfer of Property Act, and is 
governed by this Article — Utniehaman v Ahmed, 21 Mad 242 

A swt by a mortgagor to obtain from the mortgagee the amount ex 
pressed in a registered mortgage-deed to have been advanced but which 
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not paid by the mortgagee, together with damages for non-payment, is 
governed by this Article and not Art 113 because the withholding of pay- 
ment of the mortgage money by the mortgagee to the mortgagor would 
amount to a breach of contract, and the suit to recover the money is nothing 
other than a suit for compensation for damages caused by the breach of 
contract, and m the absence of any specific provision to the contrary, time 
will run from the date of execution of the mortgage-deed — Naubat v 
Indar , 13 All too (204) 

If a mortgage -deed is registered by a Registering Officer within 
whose jurisdiction the mortgaged property is not situate, the deed will 
be treated as a simple registered money bond , and a smt for money 
based upon the bond will fall nnder this Article — Jogtnee v Bhoop, 29 
Cal 654 (663) 

Interest after due date — Where there was no stipulation in a mortgage- 
deed to pay interest after the day fixed for th" repayment of the mortgage- 
money, it was held by the High Courts in India that the mortgagee 
could not claim interest after the time fixed tor repayment of the mortgage- 
mone>, but could claim only damages in lieu of interest as long as the 
mortgage money remained unpaid after the due date, that the damages 
were not a charge on the mortgaged property under article 132, and that a 
suit for the recovery of such damages fell under article 116 and must be 
brought within si* years from the due date of the mortgage — Bhagwant 
V Daryao, n All 416 (420) , Nortndra v Khadtm H ossein 17 AU 581 
(587) , Gudrt Koer v Bhubaneshwan, 19 Cal 19 (25) , Golatn Abbas v 
Mahomed Jaffer, 19 Cal 23 (Note) , Badt Btbi v Sami Ptllai 18 Mad 257 
(262) , Thayar v Lahshmi, 18 Mad 331 (334) , Mansab Ah v Gulab Chand, 
10 All 85 A Full Bench of the Calcutta High Court has laid down that 
though a mortgage bond contains no stipulation for payment of interest 
after the due date, the mortgagee is entitled to interest tot six years That 
is, the Court awarded interest (and not merely damages) hut held that the 
claim for interest was governed by Art 116 — Mott Stngh v Ramohan, 
24 Cal 699 (F B ) at p 703 

But the question has been settled by the Pnvy Council m the case 
of Mathura Das v Raja Nanndar, 19 All 39 50 (P C ), 23 I A 138, (on 
appeal from 17 All 581) where their Lordships held that even though 
the mortgage-deed did not expressly stipulate for payment of interest after 
due date, the mortgagee was entitled to claim post-diem interest as interest 
(and not merely damages) and that the claim for such interest was not 
governed by Article n6 (but by Art 132) In this case the mortgage was 
dated 17th February t88o, and the mortgage money was payable with 
a certain rate of interest ‘within a year' The mortgagee sued on his 
mortgage w June 1S90 Their Lordships held that the mortgagee shout 
be granted the usual mortgage -decree for the principal with interest 
1 0 the date of the decree The Calcutta High Court has also held in , 
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case that although there is no stipulation for payment of interest after tlie 
due date of the mortgage the Court is entitled to allow interest at reason 
able rate after the due date under the provisions of the Interest Act 
until the final order for sale And this interest is to be recovered from the 
property in the same way as the mortgage money — Bikramjtt y Durga 
Dayal 21 Cal 274 (278) That is Art 132 would apply to the claim 
for interest 

A mortgage bond stipulated that interest at a certain rate should 
be paid annually and there were no words limiting this Lability to the 
time fixed for the payment of the principal it appeared from the evidence 
that interest had been paid for several years after the due date it was 
held that the interest was a charge on the property, and that the claim 
for interest fell under Art 132 — V* Ikoba v Vt gneshwar 22 Bom 107 (no, 
in) 

484 Breach of covenant of title — -Where the vendor sold under 
a registered sale-deed a property of which he was not in possession and 
even afterwards failed to secure possession to the purchaser owing to his 
(vendors) defect of title held that a covenant of title being implied in 
every transaction of sale under sec 55 of the Transfer of Property Act 
the failure to give possession to the purchaser must be regarded as a breach 
of contract in writing registered and a suit by the purchaser for refund 
of his purchase money would be governed by this Article — Krtshnan v 
Kantian 21 Mad 8 Ganappu v Hammad 49 Bom 596 AIR 19*5 

Bom 440 89 Ind Cas 39 Where a sale-deed contained an express covenant 

that in the event of the purchaser losing part of the property sold owing 
to defect of title of the vendor or to any other cause he would be entitled 
to a refund of the proportionate part of the purchase money a suit for 
such refund upon failure to get possession of a part of the property was 
governed by Art 116 and not by Art 97 — Mul Kunwar v Challar Singh 
30 All 402 Similarly where a sale deed set out that the property n as un 
encumbered and there was a covenant that if the purchaser was dispossessed 
of any part of the property he would get a refund of a proportionate part 
of the purchase money a suit for such refund upon his being dispossessed 
of a part of the property by a pnor incumbrancer fell under this Article 
and not Art 97 and must be brought within six years from the date of 
dispossession — Ram Jaggy v Kauleshar 30 All. 405 (Note) A registered 
deed cl sale executed in 1905 recited ' If there is any dispute in respect of 
the p operty by relations and others we (vendors) shall settle them at our 
own expense and we shall be bound to carry out this sale without obstruc 
tion The son of one of the vendors sued to set aside the sale as regards 
the share of his father and obtained a decree in 1913 for possession of that 
share Thereafter a suit was brought by the vendee m 1917 for the re 
coveiy of the part of the purchase money corresponding to the share of the 
property lost to him. Held that the suit was one for compensation for 
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breach of covenant of title and was governed not by Article 97 but by 
Article 1 16 the penod of limitation ran from the date when the covenant 
was broken (the date of the decree of 1913 or the date of dispossession 
in pursuance of that decree) and the suit was not barred — Sulla Subbayya 
1 Pacha Ptlchanna 43 M L J 64 68 Jnd Cas 190 AIR 1923 Mad 28 
See also Arunachala v Ramasamt 38 Mad 1171 Kasttm Naxcken v 
1 enkalasubba t M L J 162 \arayana v Pedda Rama 1 M L J 479 , 
Pirbhu v lid »r&2i 11 N L R 186 Chidambaram v Stvalhasa ny 15 
V t J 395 Ramdhan v Punhottam 21 V L R 49 A I R 1926 Nig 
109 Wulta 1 t/af v B idhumal 45 Bom 935 (960) Stgamant v Muni 
badra 49 M L J 668 If the sendee is dispossessed by virtue of a decree, 
limitation runs from the date of the decree of the first Court and not 
from the date of decree of the Appellate Court — Sxgamam v Mumbadra 
(supra) 

The defendant as the Kamavan of a tarwad executed for considers 
tion an ekrar granting a license to the plaintiff for cutting trees in a forest 
belonging to the tarwad In a subsequent suit it was decided that the 
rArar was not binding on the tarwad and the plaintiff was restrained from 
cutting trees The plaintiff thereupon sued to recover the money advanced 
under the ekrar Held that as the license was neither a sale nor a lease of 
immoveable property within the definition of those terms under the Transfer 
of Property Act a covenant for title and quiet enjoyment coutd not bo 
implied under sec 35 (j) or section 108 (c) of that Act and consequently 
the suit could not be treated as one for compensation for breach of a regis 
tered contract under section 116 but that the suit fell under Article 62 or 
9/ — MainntikuUx v Piahaklal "9 Mad 353 (357 358) 

485 Suit on sale-deed — Wh-rc a registered deed of sale contained 
a covenant that if the land actuatly conveyed proved to be less than tho 
land pirported to be conveyed or if the profits of the property proved to 
be below a certain amount stated in the deed of sale the seller would 
refund a proportionate amount of the purchase money a suit for such 
refund was held to fall under this Article and not under Art 65 — Ktshen 
Lai v Kmlock 3 All 712 Amanat v Ajudhia 18 All 160 

On a sale of immoveable property the vendees covenanted with the 
vendors to pay a portion of the consideration money to the mortgagee 
of the vendors but they did not pay in accordance with the covenant 
m consequence of which the mortgagee sued the vendors upon his mort 
gage and obtained a decree The vendors however did not pay any money 
under the decree They then brought this suit against the vendees for 
compensation for breach of the covenant It was held that the suit was 
maintainable and it was not necessary that tho vendors should have 
suffered any loss (» e should have paid any money under the < 
before they could bring their suit that the suit was governed 
Article and as no time was speciGed 111 the sale-deed for payment 
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by the vendees to the mortgagee, limitation began to run from the date 
of the execution of the sale-deed — -Raghubar v. Jaij Raj, 34 All 429 {431) 

See also Abdul Aziz v Md Bakhsh, 2 bah 316, cited in Note 401 under 
Art 83 

486 Suit on exchange-deed —Where a registered exchange-deed 

contained a covenant to indemnify, in case of either party being deprived 
of the property acquired by exchange, the case was governed by Article 
83 read with Article 116, and a suit brought by the plaintiff within six 
years from the date of his being deprived of some oi the lands, was within 
time — Snnitiasa v Rangasami, 31 Mad 452 ' 

487 Suit on lease —A suit to recover damages for breach of covenant 
of a lease, the terms of which were embodied in a registered pottah, is 
governed by this Article — Girtsh v Kunjo, 35 Cal 683 (687) 

A suit lor damages by the lessee against the lessor for failure on the 
part of the fatter to put the former in possession of the leased premises 
the lease being registered, is governed by Art 116 — Zatntndar of Viziana 
gram v Behara, .5 Mad 587 (596) 

488 Other suits — 

Suit for rent under registered kabuliat — Sec notes under Art no 

Suit for rent under Bengal Tenancy Act — See notes under Art no 

Suit against agent — See notes under Article 89 

Sutt on registered ekrar — A suit upon a registered ekrar executed 
by the priest of an idol for recovery of arrears of maintenance is governed 
by this Article — Gmjanund v Satlajanund, 23 Cal 643 

Suit on deed of release ' — A suit for recovery of certain moveable pro- 
perty (books) under a registered deed of release, executed by the defendant 
in favour of the plaintiff, in which the defendant acknowledged the books 
to belong to the plaintiff, fell under this Article — Rama Nath v Rtohcsh 
9 C W N 679 

Suit jor account against partner — \ suit for account by oce partner 
against another after dissolution of partnership is governed by Art rod 
and not by thi? Article, even though the deed of partnership is registered— 
Vairavan v Ponnayya, 22 Mad 14 This Article cannot be stretched to 
Cover every case in which the plaintiff s claim may in its origin be referred 
to a contractual relation which is expressed in a registered agreement — Ibid 

Sutt on account stated —Where a registered partnership contract 
binds the parties to pay the loss according to their respective shares, a 
suit to recover the defendant s share of the loss, on a settlement of account* 
between the plaintiff and the defendants, is not governed by Article 64 
(nor by Art 106) but by Article n6 — Ranga Redds v. Chinna Reddi, M 
Mad 465 

489 Contract signed by one party — A contract (lease) which h as 
been registered, is to be treated as a contract in writing registered, not- 
withstanding that it bears the signature of only one of the parties (vix the 
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tenant only) There ts no statutory provision requiring the signature 
of both parties — GimAv Kunja 35 Cal 633 (63$) , Ambalavanav Vaguran, 
19 Mad 52 , Kotappa v Vallur Zamindar, 25 Mad 50 Zamtndar of P«i- 
anagram v Behara, 25 Mad 587 • 

490 Limitation — Limitation runs from the date when the contract 
is broken, or when there are successive breaches from the date when the 
breach in respect of which the suit is instituted occurs or when the breach 
is continuing, from the date when it ceases — Ram Naratn v Adtndra, 
17 C \V N 369 Upon failure to pay the money due on a bond, there 13 
but one breach of the contract, viz the nonpayment on the date agreed 
upon , and there is no question of continuing or successive breaches during 
the time the money remains unpaid — Bhagwant v Daryao, 21 All 416 
(423) , ^Tansab v Gulab, 10 All 85 . Colam v Mahomed, tg Cal 23 (Note), 
Gt«fr» v Bhubaneswar », 19 Cal 19 (25) See also 34 All 429 cited in Note 
478 under Art xij 

A sale-deed was executed in favour of the plaintiffs w 1901 purporting 
to comey the property free from incumbrances and containing a coven- 
ant that should any excess sum be charged against the purchasers, the 
other properties of the vendor would be liable for the same together with, 
interest and costs At the time of the sale there was a pnor simple mort- 
gage existing on the property, and the mortgagee brought a suit for sale 
in 1912 which was decreed in 1914 But before sale, the plaintiffs paid 
off the decree m May 1915 and in July 1915 brought the present shit 
for recovery of the amount which they had paid on account of the mort- 
gage together with interest It was held that the suit was not barred, 
as the cause of action arose on the date on which the plaintiffs suffered 
actual loss (May 1915) by reason of being compelled to pay off the decree 
on the pnor mortgage — Ram Dulart V Hardwart 40 All 605 (609) 

A mortgage was executed in 1899 and part of the consideration money 
was left with the mortgagee to pay off a pnor mortgage, it being agreed 
that the money was to remain with him and that any interest which might 
accrue on this sum in future would be entirely upon his shoulders and would 
have to be paid by him when he paid the money The mortgagee neg- 
lected to pay, m consequence of which the pnor mortgagee sued and 
obtained a decree for sale in 1905 and eventually the mortgaged property 
was sold w 1912 The remaining property was sought to be sold for the 
balance of the decree money, to avert that sale the mortgagor paid off 
ihe amount and then brosght the present salt m 2 gib to recover damages 
from the mortgagee Held that in as much under the agreement between 
the parties the mortgagee had undertaken all responsibility for further 
interest and could therefore pay the prior mortgage at any time, the cause 
of action did not accrue on the date of the mortgage in 1899, but arose 
when the mortgagor was actually damnified in 1912 — Ishrt Prasad v 
Muhammad Sami, 19 A L J 81, 60 Ind Cas 829 
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In Eaghubir v Jat ; Raj 34 AU 420 ( see the facts of this case stated 
at p 4 i ante) where the plaintiffs did not suffer any Joss {*-e did not pay 
any money under the mortgage-decree) and as no tune was fixed for pay 
ment of the mortgage money by the vendees to the mortgagee of the vendors 
it ivas held that limitation ran from the date of execution of the sale-deed 
It was further held that the obtainment of the decree by the mortgagee 
against the vendors did not give them a fresh starting point for limitation 
The Judge further remarked that even if the vendors had paid any money 
to their mortgagee under the mortgage decree it was doubtful whether 
tl at would haie / irmshcd a fresh cause of action to them This decision 
folio vs the English case of Bat/ley v Faulkner (1830) 3 B A Aid 288 
a K R 39° where it is laid down that one breach of contract can only 
furnish one cause of action and that any consequential damage arising from 
the breach gives no new cause of action 

117 —Upon a fore Six 

ign judgment as yc-in, 

defined in the Code 
of Civil Procedure 
1908 

1 18 — To obtain a dc Six 

duration that an years 

alleged adoption is 
invalid or never 
in fact took place 
490A Invalid — In some earlier Punjab cases it was held that 
a distinction should be drawn between a case where an adoption is wholly 
unauthorised and is therefore an absolute nullity incapable of creating 
any jural relation between the adopter and the adoptee and a case where 
the act is done with authority but in an improper exerase of that authority 
and ft is in the latter sense that the word' invalid in Article 118 should be 
construed Therefore this Article is inapplicable to a case of void adoption 
las lor instance where the widow adopted without any authority iron* V/ts 
I usband )— 'Kara 1 Dad v Nathu 86 P R 1905 (E B ) Bhagat Ram 
v rttlst Ha * 144 F It 189 Mu) a nmad Dm v Sardar Dirt, 67 P R 
1901 These rulings were doubted in a later case of the same Chief Court 
where it was held that Article 118 applied to every case where the validity 
of the adoption was the substantial question in issue, and the fact that 
ft was alleged to be invalid or was inherently invalid made no difference 
in the matter — Md Niaiuddin v Md Umar Khan x V R I 9°7 
ruling in 86 P R 1903 (F B) has also been disapproved of in Nathu V 
Rahatnan 44 P K 1911 U Ind Cas 11 


The date of the judg- 
ment 


When the alleged adop 
tion becomes known 
to the plaintiff 
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491. Suit fir possession — 

Under the Act of 1871 — Article 129 of the Act IN. of 1871, which cor 
responds to the present Article, ran thus Suit to set aside an adoption 
— Twelve years — The date of the adoption or (at the option of the plaintiff) 
the date of the death of the adoptisc father The question arose whether 
the Article applied to a suit for possession It was held by the Pnvy 
Council that where the plaintiff could not succeed without displacing an 
apparent adoption b> virtue of which the opposite party was in possession, 
a suit b) the plaintiff for possession fell under that Article The expression 
’set aMdc an adoption in Article 129 applied indiscriminate!) to suits 
for possession and to suits of a declaratory nature, and it did not denote 
sole]) a suit of the latter description — Jagadamba v Dakhtna Mohan, 13 
Cal 308 (P C ) , Mohesk v Taruck 20 Cal 487 (PC) It should bo 
noted id this connection that the Pnvy Council case of Ra] Bahadoor v 
Achumbit, 6 C L R 11 (in which it was held that Article 129 of the Act 
of 1871 did not apply to a suit for possession, and which gave nse to a 
good deal of misconception in Indian Courts) was not a suit to set aside an 
adoption but was a suit brought by a reversioner for possession and for 
cancellation of a deed which purported to give an absolute interest to the 
widow, and the defendant in the suit claimed under an adoption which 
was one to the widow herself and not to her husband , the Pnvy Council 
held that the adoption being void, the plaintiff was entitled to claim 
possession, ignoring the adoption These decisions under the old law 
should not be accepted as of any authority under the present Act. 

Article 129 of Act IX of 1871 applied to all suits in which the plaintiff 
could not succeed without displacing an apparent adoption by virtue 
of which the defendant was in possession Th.t Article prescribed 
12 years as the p nod of time within which a suit to establish or set 
aside an adoption might be brougtt, and that such period of twelve 
years should begin to run from the dat of adoption, or (at tho option 
of the plaintiff) from the date of the adoptive father s death T 1 erefore, 
where no suit was brought by the reversioners to set aside an adoption 
made by a Hindu widow, within 12 years from the date of adoption, the 
reversioners were not entitled to bnng any further Suit after the widow s 
death to recover the property from the defendants who were in 
possession by virtue of the adoption, because Act IX of 1871 did not 
give to a reversioner whose right to sue for possession accrued upon the 
dea hot a Hindu widow, any further time than the 12 years given b) 
Artidh 129 to any plaintiff Although under Article 141 of the Act 
of 1877 the reversioner might bring a suit for possession within 12 
years from th- death of the widow, still if the period of limitation 
prescribed by the Act of 1871 had already expired befure the Act of 187 
came into force, it could not be revived by the latter Act — Vatthta 
V Snrangath, 48 Mad 883 (l*. C ), 49 M L J 769, 42 C L. 
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AIR *925 P C 249 This ruling is of no importance under the 
present Act 

Under the Acts of 1877 and 1908 — It will be seen that the language 
of the Article under the present Act (which is the same as in the Act of 
1877) is entirely different from the language of the Article in the Act of 1871 , 
the period of limitation the date from which it runs, and the description of 
the nature of the suit have all been changed , and the question is whether 
the alteration of the language denotes a change of law, in other words 
whether the present Article will apply to a suit for possession 

In a large number of cases of the several High Courts, it has been held 
that by departing from the language of Art 129 of Act IX of 1871 and 
by using a language m Art 118 of the Act of 1B77 which can only refer to a 
suit for declaration it is intended that this Article should apply only to 
suits where such bare declarations ace sought {or, it does not apply to a 
ski t for possession of property, even though it may be necessary m such a 
suit to decide that a given adoption is invalid — Natthu Stngh v Gulab 
Stngh 17 All 167 (171) , Basdeo v Gopal, 8 All 644 , Bad ha Dulatya v 
Rashth Lai, 45 All 1 (4) (distinguishing Chunnt Lai v Stla Ram, 34 All 
8 ) , Bathanla v Kalt Charon, 9 C \V N 222 , Ram Chandra v Ranpt 

27 Cal 242 Lola Parbhu v Mylne, X4Cal 401 (417) , Velaga Mangamma v 
Bandlamudt 30 Mad 308 , Maharaja of Kolhapun v Sundaram, 48 Mad 1 
Rama Rao v Venhola, 17 M L J 282 , Kalandavelu v Arumugaiha 18 
Ind Cas 493 , Bhagabat v Murart, 15C L J. 97 Hiralal v Bat Retii, 
21 Bom 376, Doddawa v YeUawa 46 Bom 776 IT B) , Shah Deo Nana* 
v Kusum Human, 5 P L J 164 , Surjan Stngh v Kharah Stngh. 96 P R 
1908 , Nathu v Rahman, 44 P R 1911 , XVatira v Tat/u gS PR t &93 
This is the right view of the law and one which has been approved of by 
the Pnvy Council in Tnbhuwan v Ramesttar, 28 All 727 (P C ) and Md 
Umar v Md rfoasuddin, 39 Cal 418 (PC) And this view has now been 
confirmed by the decision oi the Judicial Committee in the recent case of 
Ralyandappav Chanbasappa, 48 Bom 411 (P C), 26 Bom L R 5 ° 9 # 

28 C W N 666, « A L J 508, 46 M L J 598 where their Lordships 
have distinctly laid down (at pp 426, 427) that the language of Article 
118 of the Acts of 1877 and 1908 is different from the language of Art 129 
of the Act of 1871, that the words 'a suit to obtain a declaration' are terms 
of art and refer to suits under sec 42 oi the Specific Relief Act for a dtda 
ratocy decree that an adoption is invalid or did not take place, and that 
the Article applicable to a suit for possession of immoveable property 00 
the death of a Hindu female is Article 141, even if it is necessary to decide 
in that suit whether an adoption is oris not valid 

But it has been held by some cases of the Bombay and Madras High 
Courts and the Punjab Chief Court that the altered language has made tto 
difference in the taw of limitation, that the present Article applies to 
every suit for possession in which the validity of the adoption is the cuts* 
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stanUal question in dispute, whether such a question is raised_by the 
plain US m the first instance, or anscs in consequence of the defendant 
setting up his own adoption as a bar to the plaintiff s success — Srmitnr 
v Har.mant, 24 Bom 260 F B (overruling Fannyamma v Many anna, 
21 Bora 159) . SAnnipas v Ba-anf. 37 Bom 313 15 Bom L R 533, 

and that this Article does applj to a suit for possession of immoveable pro- 
perty where it is necessary to challenge the validity of an adoption before 
a right to such propertj can be established — Darot Karan v Barot Jtssang, 
25 Bom 26 , Chanbasappa v haliandappa 41 Bom 728 , Parvats v Satnu 
natha, 20 Mad 40 , Gujar Ssngh v Pur an 71 P R 1901 .Bhupav Nsgahta, 
63 P R 1903. Ganesha v Nalhu 20 P R 1902, Ishar v Partap Ssngh. 
38 P R, 1907 , Muhammad Ktasuddtn v Muhammad Umar, 1 P R 1907 
But all these decisions are opposed to the view taken in the recent Privy 
Council case of Kalyandappa v Chanbasappa, 48 Bom 411 , and must now 
be rejected as incorrect 

Where a suit by the reversioners for recovery of possession of pro- 
perty had become barred in 1874 under Article 129 of the Limitation Act 
of 1871, and a title to such property had been acquired by the heirs of the 
adopted son under sec 28 of that Act, it could not be affected by the pro 
visions of the later Limitation Acts of 1877 or 1908 — Somasundaram v 
Vasthslsnga, 40 Mad 846 (867) 

This Article does not apply where the adoption is made by the widow 
not to her deceased husband, but to herself Such adoption does not 
confer any title on the adopted son, and it is not necessary for the rever- 
sioner to sue for a declaration of the invalidity of such adoption He can 
bring a suit for possession, ignoring the adoption, and such suit does not 
fall under this Article — Lachman v Kanhasya. 21 Cal 609 at p 614 (P C ) 
Where the suit is expressly framed as a suit to set aside an adoption 
and not as a 6uit for possession. Article 118 applies and not Article 141 or 
144 — Ayyadora* v Solas Animal, 24 Mad 405 {408) 

Adaption challenged bn the ground of forgery of anumatspatra — See 
Hum Bhushan v Upendralal, 24 Cal 1 (P C ) cited under Art 92 

492 Limitation — The cause of action arises from the date on winch 
the adoption became known to the plaintiff, and not from the date of the 
death of the adoptive father — Ram Chandra v. Narayan, 27 Bom 614 , 
Shrsnsvas v Balvant, 37 Bom 513 Limitation runs when the adoption 
becomes known to the plaintiff, and the defendant should prove clearly 
that the suit is barred by reason of the plaintiff having knowledge of the 
adoption more than six years before the date of institution of the suit 
The fact that the adoption deed was registered does not lead to the pre- 
sumption that the plaintiff must have had knowledge of the adption 
from the date of registration of the adoption deed, as registration is not 
tantamount to notice, and the plaintiff cannot be expected to go on search 
mg the register from time to tune to sec whether any registered 
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affecting his rights has been executed — Gulam Muhammad v Mma, 5 Lab, 
368 A I R 1925 tah 25 84 Ind Cas 174 

Where the plaintiff executed 3 deed of adoption in which he declared 
that hi. had adopted a certain boj, and afterwards he brought a suit for a 
declar itiun that the adaption deed -was vmd and that the adoption had 
m f ict never tal <* B place the period of limitation for the suit ran from 
the I He f the adoption deed— Vdit Naram v Randkw, 45 All 169 {176), 
69 Ind Cas 171 

Where the reversioners of a deceased f in u allow a suit for a declar* 
tion of tl ci ivahditv of an adoption to become barred by tune under this 
\rttde they are not entitled to sue for a declaration that a subsequent 
gift to tl e adopte i sen is not binding upon them because that gift does 
not gne them a fresh cause of action In that it does not involve any further 
denial of the rights of the reversioners than was involved in setting np the 
adoption in the first place — Khushal Singh v Nanda 5 Lah L J 63 

493 Effect of limitation —When an adoption is made by a Hindu 
widow without authority, it is the duty of the immediate reversioner to 
bring a suit for declaration within the penod p escribed by thfs Article , 
and if the immediate reversioner fads to bring a suit within that period, 
the remote reversioner will also be barred — Ayyadorot v Sola 1 4 mm I 
24 Mad 405 (407) Chtruvoht v Chtruvoht 29 Mad 390, 393 411 (F B)f 
l tnhotasivayya v Polepeddi Ade-nno 39 M L J 621 There is a distifle 
tion between a suit to set aside an alienation and a suit to set aside an 
adoption In suits to set aside alienations by a qualified owner, the im 
mediate reversioner cannot be held to represent the remote reversioners 
but in suits to set aside an adoption the immediate reversioner ought 
on principle to be held to represent the remote reversioner so that if the 
immediate reversioner is barred tbe remote reversioner is likewise barred 
The right of each and every reversioner to set aside the adoption cannot 
be viewed as altogether personal to him — Chtrvvolu v Chmtvoht 20 'fad 
390(393 4 ji ) f ® The word plaintiff in col 3 includes a person from or 
through whom the plaintiff derives his right to sue therefore if the nearest 
reversioner fe g daughter) is barred, a remote reversioner (e g daughter s 
son) claiming through the nearest reversioner is also barred— Ayyadorai 
v Sola* Animal (supra) The Davy Council has also laid down in Venkata 
itarayona v Su6fia>>i>«af 38 Mad 306 42 I A raj that a suit by a pre 
aumptive reversioner for a declaration that an adoption is invalid is one 
brought in a representative capacity on behalf of all the reversioners 
But lapse of time does not operate to give validity to an invalid adap 
tion j and if no suit is brought by the reversionary heir within six years 
to obtain a declaration that the adoption is invalid the possession by the 
alleged adopted son for more than 11 years during the lifetime of the 
widow will not be adverse to tbe reversioner, who therefore wiU not be 
prevented from bnngms a suit for possession under Arts 140 and 14 1 
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within twehe years from the date when the widow dies or when the estate 
falls into possession The adoption b\ the widow does not impose upon 
the rc\er*toncr the neeessiti of filing a suit to have it declared invalid 
during the lifetime of the widow under pain of losing the inheritance upon 
the widows death — Han Lai \ Bat Rea a 21 Bom 376 (379) Lala Parbhu 
v My Ine 14 Cal 401 (417) Muhammad Umar v Muhammad Ntazuddtn, 
39 Cal 418 (432) P C Kalyandappa v Chanbasappa 48 Bom 411 (426), 
PC ,Bhagaat\ Muran 15C L J 07 Bapayya \ Akamnia 36 Ind Cas 
355 (Mad ) , Rangan \ Mahbub 55 P R 1897 
119— To obtain a Six When the nghts of the 

declaration that an years adopted son, as such, 

adoption is valid are interfered with 

494 Suit for declaration, not for possession — This Article, like 
the previous one, applies only to a suit for a bare declaration as to the 
validity of an adoption , it docs not apply to a suit for possession, even 
though the plaintiff may have to establish the validity of the adoption as 
the basis of his claim to possession — Jagannath v Runjtl, 25 Cal 354 
(339) , Chandanta v Saltg, 26 All 40, Lah v Murltdhar, 24 All 195, 
Padajxrav v Ramrav, 13 Bom 160, Aryan St ugh v Lachhman Stngh, 81 
P R 1914 (F D) J5 Ind Cas 429 (overruling Ram Mi mm v Maharaj 
Naratn 3 P R 1904) 

But it has been held in a Madras case that where a plaintiff cannot 
obtain a decree for possession without a decision that an adoption is 
valid, the suit for possession is governed by Art 119 — Ratnamasart v 
Akilandammal, 26 Mad 291, (per Moore and Benson J J,, Bbashyam 
Ay} anger J dissenting) 

A suit b> an adopted son for a declaration that a decree which was 
passed on the basis that there was no adoption is not binding on him, is 
virtually a suit for a declaration that his adoption is valid, under this Article, 
because the plaintiff cannot get the declaration he asks for, without estab- 
lishing the validity of bis adoption The suit cannot be treated as one 
for possession governed by the 12 3 ears' rule — Pharma v Balaram, 43 
Bom 63 (65) 

495 Factum and validity of adoption — This Article applies to all 
suits, in which either the factum or the validity of the adoption is denied I 
and the plaintiff will have to prove the factum as w ell as the validity of the 
adoption, > e , he must show, not only that the adoption tn Jacl took place. 
but also that the adoption is valid — Laxmatia v Ramapa, 32 Bom 7 (dis- 
senting from Ntngava v Ramappa. 28 Bom 94. and Shtoram v Knshnabai, 
31 Bom 80, in which it was held that this Article was restricted to suits 
m which the question was not as to the factum but as to the validity of the 
adoption) "Unlike Art z 18, Art 119 does not separately provide for a 
suit to obtain a declaration that an adoption tn fact took place, for the 
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simple reason that the mere factum of adoption will not entitle one to a 
legal character unless the adoption is also valid A plaintiff therefore 
will have to sue for a declaration that his adoption is valid, whether the 
factum itself is denied by the defendant or the factum is admitted but 
the validity is challenged ” — Per Bhashyam Ayyanger J in Ratnamosan 
v Aktlattdatnmal, 26 Mad 291 

496 Inte fer^nre —The interference mentioned in the third column 
of this Article is an interference which must amount to an absolute dental 
at the status of adoption, and an unconditional exclusion from the en 
joyment of nghts in virtue of that status This Article can have no 
application where the interference was of no greater effect than that of 
merely postponing the right of the adopted son to succeed to the property 
of his adoptive father — Ntngava v Ramafipa, 28 Bom 94 (101) Maung 
Oyi v Maung Gatng i Rang 186, 74 Ind Cas 970 

The interference need not necessarily be in relation to the very pro* 
perty sought to be recovered in the suit , an interference in relation to 
property other than that sued for would set time running — Ahilandanunat 
v Ralnamasan 13 M L J 145 

The interference must have been caused by the defendant in the suit 
and not by some third person — Chandanta v Sahg 26 All 40 

Alienation, by means of a gift, by the adoptive mother, in favour of 
the daughter, is an interference with the rights of the adopted son — Ponnatn 
mat v Ralnamasan 13 M L J 144 

I’O — Suit for which no Six When the nght to sue 
period of limitation years accrues 
is provided elsewhere 
in this Schedule 

497 This is called the 'omnibus’ Article of the Limitation Act 
This Article is final and residuary, and the Court ought not to regard 

a case as coming under this Article unless clearly satisfied that it does not 
come under any of the other Articles dealing with specific cases Lola 
Cobmd v Chairman, 6 C L J 535 , Sharoop v Joggeshur, 26 Cal 564 
(F B), Mahomed Wahib v Mahomed Ameer, 32 Cal 527, Ardikappa 
v Kondappa, 9 Bur L T 130 , Chiranj 1 Lai v Shtb Lai AIR I9 j6 
242, 92 Ind Cas 994 

498 DECLARATORY SUITS — 

A suit by the purchasers of certain land who have obtained possession 
Of the land, for a declaration of their nght to have the land registered 
n their name in the revenue records is governed by this Article, not by 
Art 144 — Bhtkaji v Panda 19 Bom 43 {45) 

A suit for a declaration that the defendant whose name appeared 
as lessee in a lease-deed had no interest in the lease and that he was only a 
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benamidar for the plaintiff, is not qne to cancel or set aside the instru- 
ment of lease tinder Art gt, but one to which Art 120 applies, and tho 
cause of action accrues when the plaintiff s position as lessee is challenged 
— Basant v Chhxddamtnx, 35 All X49 (See this case cited under Article 
9i) 

The plaintiff alleged that be was the proprietor of certain land which 
one of the defendants had wrongfully mortgaged to the others, and prajed 
that, the mortgage -deed being set aside, the land might be protected from 
illegal foreclosure by cancelment of the foreclosure proceedings which 
had been instituted by the mortgagee It was held that this was not a 
suit stnctly for cancelling or setting aside the instrument of mortgage 
to which Art 91 applied, but W3S rather a suit for a declaratory decree 
and governed by this Article — Sobha v Sahodra 5 All 322 So also, 
where the plaintiff sued for maintenance of possession in a certain joint- 
family property by cancelment, so far as his interest was concerned, of 
a certain deed of sale by which another coparcener m the same property 
had purported to convey the whole to a stranger, it was held that the 
limitation applicable to such a suit was that prescribed by this Article 
and not that prescribed by Art 91 — Din Dial v Hur Naratn, 16 All 73 
A land belonging to defendant no 1 was mortgaged by him to defendant 
no 5 and afterwards the plaintiff purchased it at a sale m execution of a 
certain decree against defendant no 1 , the plaintiff thereupon brought 
a suit for a declaration that the mortgage was fraudulent and without 
consideration Held that the suit fell under Article 120 and not under 
Article 91 — Pachamuthu v Chtnnappan to Mad 213 (See these cases 
cited under Art 91) 

A suit for a declaration that a decree purchased in the name of the 
defendant who had wrongfully taken out execution of the same had been 
really purchased by the plaintiff for his own benefit and that the defendant 
was merely a benanndar, is not a suit for relief on the ground of fraud under 
Art 95 (as no question of fraud arises in the case) but is governed by this 
Article— Goar M oh tin v Dinonath, 25 Cal 49 (51) 

A suit by the heir of the founder of a wakf for a declaration that an 
alienation of wakf properties by the tnuiwallt is void brought during the 
lifetime of the alienor, is governed by this Article and must be brought 
within sue years from the date of the alienation — Maulavi Muhammad 
Fahimul Haq v Jagal Ballabh, 2 Pat 391, 4 P L T 675 AIR 1923 
Pat 475 

A suit for a declaration that an alienation of trust property is invalid 
and not binding on the trust falls under this Article and not under 
Article 134 which applies to a suit for recovery of possession of trust proper- 
ties Time runs from the date of execution of the sale-deed and not from 
the fame when the plaintiff comes to know of the transfer — Venhatachell^ 
v Collector, 38 Mad 1064 (1070). 
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A suit for a declaration that an alienation made by the karnavan of 
a tarwad property is not binding on the tarwad. is governed by Art 120 
Time runs from the date of the alienation, and not when the plaintiff 
obtains knowledge of the alienation — Oltappurakal Thathali v PaUtkal, 
33 Mad 31 (33) 

A suit by the plaintiffs to follow the estate of their debtor in the hands 
of the defendant and for a declaration that a mortgage executed by the 
debtor in favour of the defendant is void as against the creditors of the 
debtor, is governed by this Article and not by section 10 — Grecnder v 
Mackintosh, 4 Cal 897 

A suit by a Mahomedan widow against the brother of h r deceased 
husband for a declaration of her nght to inherit and possess the entire 
estate of her husband (in accordance with a proved local custom) falls under 
this Article it is not a suit for a distributive share of property within 
the meaning of Art 123 — Mahomed Rtasai v Hasxn Bi mu, 21 Cal 
*57. *63 (P C ) 

In a suit for ejectment in a Court of Revenue against H, he pleaded 
that he was entitled to remain m possession under a certain zur 1 peshgi 
lease, the term of which had not yet expired The Court of Revenue treated 
the question thus raised as falling under sec 199 0/ the Agra Tenancy Act 
1901 and directed H to file a suit in the Civil Court within three months 
to vindicate his nght H instituted the suit m the Civil Court after more 
than three months Held that sec 199 was not applicable and H was not 
bound to file his suit in the Civil Court within three months from the date 
of the order of the Court of Revenue This was a suit for a declaration 
and could be brought within six years of the accrual of the cause of action 
— Sura] v Hit a 37 All 94 (96) 

Where the suit was in substance a suit for the declaration of the pro- 
prietary title of the plaintiff to the land claimed as well as for the 
correction of the settlement Record, held that the plaintiff was entitled to a 
declaration of his proprietary right, even if his right to demand a correc 
tion of the settlement record was lost by lapse of time , held also that 
Art 96 was not applicable to the suit but Art 120 — Taja v Gulam, 35 P P 
1880 , Nathu v Buta, 27 P R 1881 

4)9 D-claration of piss'S3ion and title — A suit for a declaration 
of title to, and of possession in, immoveable property of which the plaintiff 
is i« possession is governed by this Article and rot by Article r^4 — Rajam 
v Monaram 23 C W N 883 , Legge v Rambaran, 20 MI 35 (F B ) Jn 
the Full Bench case their Lordship said (at p 36)— "There is the widest 
possible difference between a suit for a declaration such as is asked for In 
this suit, and a suit for actual possession of immoveable property In a 
suit to which Art 144 would apply, there must be a prayer, express or 
implied, for the dispossession of some one from the property or from the 
interest in it which the suit claims In the present suit the plaintiffs have 
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was annually assessed no consequential relief having been sought was held 
by the Madras High Court to be governed by this Article and not by Art 
*31 on the ground that the latter Article applied onty to those suits which 
ate coupled mth a prayer for consequential relief — Bafa&mltwa v 
Secretary of Slate 16 Mad 294(295) But this is no longer good hw 
See Note 540 under Article 131 

Declaration of heirship — \ suit for a declaration that the plaintiff was 
the daughter and heiress of the last vatandar would be governed by this 
Article and the plaintiff s cause of action accrues not on the death of her 
predecessor but on the denial of her status by the defendant — Tuhabai 
v V way ah 15 Bom 422 

Declaration of invalidity of marriage — A suit by a Parsi woman for a 
declaration, of the invalidity of her marriage celebrated In her infancy is 
governed by this Article and limitation runs from the date of her 
attaining majority — Bai Shmnbai v Kharshedji 22*Bom 43O 

500 Suits by reversioners — A suit by the reversionery heirs of 
a sta om for a declaration that a kattottt executed by the person in F° 5 
session of the stanorn in favour of the defendant is not binding on the 
plaintiffs or on the Nanom is governed by this Article and not by Art 
91 — Puraken v Parvalhi 16 Mad 138 (139) 

Where a fraudulent decree is passed against a person in possession with 
a limited interest the reversioner is not bound to sue for a declaration 
of the invalidity of the decree It is open to him to wait until the succes 
sion falls in and if anything is done thereafter constituting an actual injury 
to his vested right then to pursue his remedy Therefore where a fraudu 
lent and collusive decree was passed against the widow and after the 
widow s death the decree holder sought to execute the decree bV proceeding 
to attach the property in the hands of the reversioner (plaintiff) who there 
upon sued for a declarat on of the invalidity of the attachment held that 
the suit was governed by Article 120 and was in time if brought within 
six years from the date of attachment of property m execution of the 
fraudulent decree though more than six years after the passing of the 
decree itself because the injury m respect of which it was necessary for 
the plaintiff to obtain redress was the attachment and not the passing of 
the decree — Tallapragada v Boorvgap&lh 3 o Mid 4 °'’ (to J 4 ° 5 ) 
dissenting from Parekh v Bai Vakhat 11 Bom 119 

A suit by the reversioner for a declaration of his title to property 
sold In execution of a decree against the widow which decree was alleged 
to be collusive and fraudulent is governed by this Article — Chhaganrant 
v Bai Motigeum 14 Bom 512 (514) 

A amt brought by the reversioner during the life time of the widow 
for a declaration that he is entitled to succeed on the death of the widow 
to property alleged to form part of her husband a estate which property 
is in the possession of persons who claim it as their own adversely to the 
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widow is a suit governed by Article 120 and not bj Art 125, and time ran 
from the date when the defendants set up their own right — Bamaswamt 
v Thayamntal 26 Mad 488 (490) 

\ suit brought by a remote reversioner and not by the nearest rever 
sioner for a declaration that an alienation made by a female is valid only 
during her lifetime is governed bj Art 120 and not by Art 125 — Bhagttanta 
v Sttkht 22 All 33 (F 8) Aunwar v Bwdraban 37 All 193 Venkata 
v Tuljaram 1917 M W N 30 KaLathal v Thtrupalkt 10 M L J 229 
Devraj v Shtv Bam jo P R *914 Thakar v Ganesht 15 P 1916 
CuntupalU v Cuntupalh ->4 ML J 183 Suttian Sing v Utlani Chattel 
1 Lah 69 Atsandt v Ram Sakai 27 O C 173 As regards the time 
from which limitation runs see Note 509 infra under sub heading Suit 
bv remote reversioner 

An alienation made by the transferee from a Hindu female in possession 
with a bmited estate or by a stranger in possession holding under her may 
furnish the nearest reversioner with a cause of action for a declaratory 
suit equally with an alienation made by the Hindu female herself To such 
a suit the limitation applicable Is that presen bed by Article 120 and not 
that prescribed by Article 125 and the cause of action anses on the ahena 
tion made by the transferee of the female and not on the transfer by the 
female herself — Balbkadiar v Prag Dat 41 All 492 (502) 

After the death of the widow of a Hindu testator the reversioners 
may sue for construction of the testators will and for a declaration of 
their reversionary rights Such a suit may be brought under this Article 
within six years from the d eath of the widow when they become entitled 
to possession A suit for possession would be governed by Article 141— 
Chukkun v Lohl 20 Cal 906 ( 9 * 5 ) 

A suit by the reversioner to recover immoveable property on the death 
of a Hindu female is governed by Article 141 and a like suit m respect 
of moveable property is governed by Art 120 — Runckordas v Parbahbat 
33 Bom 725 (P C ) Pramatha Hath v Bhuban Mohan 49 Cal 45 25 C W 
N 585 64 Ind Cas 980 

A suit by a reversioner to restrain waste of moveable properties by the 
widow and praying that the properties be handed over to a receiver appoin 
ted for the purpose of preventing further waste of the properties and that 
the donees from the widow be directed to replace any part of the property 
that can be traced m their hands is governed by tl is Article and time 
runs from the date of transfer by the widow — Venkanna v Narasvnhatn 
44 Mad 984 (987) 

501 Pre-emption of mortgaged property — W 1 ere a mortgage by 
conditional sale had been duly foreclosed under Reg XVII of 1806 
it was held m a suit for pre eraptton of the mortgaged property that 
Article 10 did not apply because the property was already in the r 
of the vendee mortgagee and there was no registered deed of sale 
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suit fell under Article 120, and the plaintiff's right of pre-emption accrued 
and limitation began to run against him on the expiration of the year of 
grace and not from the date of the order of foreclosure — Attar Singh v 
Ralla Rant, 103 P R 1901 (F B) , Sheoji Singh v Sheoji Singh 129 P. R 
1906 , Bahadur v Aha, 30 P R I9°7 .* Ah Abbas v I{alb a 14 All 405 
(412) F B (overruling Frag Chaubty v Bhajan, 4 All 291, Rastb Lai v 
Gajra) Sing, 4 All 414. and XJdtl v Padarath, 8 All 34, where it was held 
that limitation ran from the date of the foreclosure-decree giving formal 
possession to the mortgagee) A suit to declare a right of prc emption 
against the heir of a mortgagee by conditional sale who has foreclosed 
under Reg XVI I of 1806 is governed by this Article, where the subject of 
sale does not admit of physical possession and there is no registered deed 
of sale Neither Article jo nor Art 144 applies to the case Limitation 
begins to run from the date of expiry of the year of grace, that being the 
date when the mortgagee's right becomes mature — Batul v Afansur, 20 
AH 315 (F B), affirmed by the pnvy Council in 24 All I? (26). 

Where a mortgage by conditional sale of a share in an undivided 
ramindary village (which is not capable of physical possession), is 
foreclosed by proceedings taken under the Transfer of Property Act, 
the penod of limitation for a suit for pre emption runs under this 
Article from the dat c when the mortgagee obtains an order absolute 
for foreclosure under sec 87 of the Transfer of Property Act, and 
not when the mortgagee makes his application for an order absolute under 
see 87 nor from the date fixed in the decree under sec 86 as the date 
on whicn the payment is to be made by the mortgagor— Rah am llahi v - 
Ghasita 20 All 375 (377 378) , Anmr-ul Huq v Jwala Prasad, 20 All 35 8 
(361} 

502 Suit on an award — A suit to enforce an award, whether the 
same is signed by the parties or not, is governed by Art 120 It cannot 
be treated as a suit on a contract The fact that the award Is signed by the 
parties makes no difference, the award is none the less an award, and 
does not become a contract when signed by the parties, and Art 113 or i»5 
would not apply — Harbhag Mai v Diwanchtxnd, ro2 P. R 1915* A suit 
to recover money, based on an award of arbitrators, is governed by Article 
120 and not by Article 113 — Rajmal Gtrdharlal V Maruti, 45 Bom 329 
tos) < 5>tfc Note 471 uniti Aitixte 113 

503 Suit for injunction — A suit for a perpetual injunction to res- 
train the defendant from preventing the plaintiff from entering a certain 
house falls under this Article r therefore, if it is found that the defendant 
had been m exclusive possession of the house for more than six years, the 
suit is barred— Kanakasa 6 a t V Muttu, 13 Mad 445. 

A suit by the lessor for an injunction to restrain the lessee from inter- 
fering with the lessor s rights under a covenant m the lease to enter upon 
the land demised and to cut and take away certain trees, is governed by 
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this Article and not bj Article 113 142 or 144 as none of those articles 
applies to a suit for 1 nj u nctio n — Wan ra n v Babu LSI 26 AU 391 (393) 

A su t for an injunction directing the defendants to close some windows 
newly opened by them on a partition wall falls under this Article and 
must be brought within sue j ears from the date of opening of the windows — 
IduhiMsi v Rahim Bhat 49 Bom 5S6 27 Bom L R 503 AIR 1925 
Bom 373 87 Ind Cas 977 

504 Suit for compensation money — Where a land was acquired 
under the Land Acquisition Act but the Collector refused to award any 
compensation a smt to recover compensation would be governed by tins 
Yrticle and the right to sue accrued either from the date of the acquisition 
or the refusal by the Collector to award compensation Art 17 or 18 had 
no application to the case — Ra neshtvtr v Secretary of State 34 Cal 470 
Mantharavaii v Secretary of State 27 Mad 535 See notes under Arts 
17 and 18 

So s Suit by principal against agent or his representatives — A suit 
by principal against agent for account and for recovery of any money found 
due on taking accounts is governed by Art 89 but so far as it seeks to obtain 
certain acconnt papers from the agent the suit is governed by Art 120 
the cause of action arising from the date when such papers are to be sub 
mitted according to the contract between them — Madhub v Debendra 1 
C L J 147 

A suit by the principal to recover money from the legal representatives 
of the agent is governed not by Article 89 but by this Article — Kumeda 
v Asulosh 17 C W K 5 16 Ind Cas 742 Rao Girraj v Raghubir 31 All 
4’9 Seth Chand Mai v Kalian Mo' gS P R 1SS6 Fatima v Inti an 1 
P R igf* 13 Ind Cas 930 

506 Suit in respect of trusts — A suit for enforcement of the plain 
til s personal nght to manage the trust prop rt esis not a suit to recover 
the properties for the purposes of the trust consequently section ro can 
not apply and the suit is governed by this Article — Bat want v Puran 6 
All 1 (P C) 

A suit to recover property settled on invalid trust would fall under 
this \rbcle and not under section 10 The penod of Imitation commea 
ces from the time when the property wa3 transferred to the trustees 
because in the case of invalid trusts a resulting trust in favour of the 
donor accrues immediately the subject of the trust is transferred to the 
trustees and the nght to sue for it arises at once It cannot be said that 
the right to sue arises only when the trustees refuse to recognise the result 
mg trust — Cowasp v Ru stomp 20 Bom 51 r 

A suit by a trustee to recover the advances made by him to meet tlie 
expenses of the trust during his trusteeship is governed by Art 120, an-' 
not by Art 132 and the period of limitation runs from the lfm» 
he ceases to be the trustee, i e when he is judicially declared to be 
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the trustee or when he is dispossessed of the trust estate in pursuance of the 
)udiaal declaration limitation cannot run until there is a successor whom 
the plaintiff can sue , unless he can sue his successor there can be no nght 
of suit and therefore limitation cannot start running — Abhan Sahib v 
Swan, 38 Mad 260 (264,265), 28U L ] 347, 28 Ind Cas 290 

A suit by the deceased shebait s son to recover the advances made 
by the deceased shebait to meet the expenses of the debuttor estate at a 
time when he had been wrongfully kept out of the office hy the defendant, 
1$ governed by this Article The cause of action accrued when the plaintiS s 
father died, and not when the advances were made — Peary v Narendra, 
37 Cal 229, 23 » (P C) 

Suit /or improper management of trust funds — The defendant neglected 
to purchase properties with the surplus income of a mosque as required 
by the trust deed A suit was brought by the Advocate General (under 
section 92 of the Civil Procedure Code, 1908), and it was claimed in that suit 
that the defendant should be charged with interest on the uninvested funds, 
so as to make up for the loss of rent which would have been recovered if 
properties had been purchased It was held that the claim fell within 
this Article and was barred except as to six > ears prior to the filing of the 
suit — Advocate General v Moulavt Abdul Kadir, 18 Bom 401 (424) 

507, Suit against son to enforce father's debts — A suit against the 
son to enforce the liability under the Mitakshara Law to pay the father s 
debt, on the ground of the pious obligation of the son under the Hindu law 
to pay the debt due by the father is governed by this Article, whether the 
debt is based on a bond — Nantngh v I.alji, 23 All 206 (208) , or on a mort- 
gage — Bnjnandan v Bidya Prasad, 42 Cal 1068, at p 1092 (F B ) , At aha* 
ra] v Balwant, 28 All 508 (516) or on a decree obtained against the father 
— Penasami v Seetkarama 27 Mad 243 (246. 254) F B , JRamayya v 
\ enhalaratn im 17 Mad 122 {129) , Natasayyan v Ponusamt 16 Mad 99 
(10 1) In the Madras Full Bench case, the Judges expressed the opinion 
that if the suit were brought upon the original cause of action, 1 e , upon 
the original debt due by the father, the Article of limitation applicable 
would have been the same as against the father, 1 e Article 52 and not 
Article 120 — 27 Mad 243, at pp 246. 254 

In case of a bond executed by the father, time ran when the bond became 
payable— Narsi ngk v Lalji, (supra) , in case of a mortgage executed by 
the father, the period ran from the due date of ‘payment of the mortgage 
money or from the date of the father’s death — Maharaj v Balwant, (supra), 
and m case of a suit to enforce against the sons the decree-debt due by the 
father, time runs from the date of the father s death — Natasayyan v Potmu 
iamt, 16 Mad 99 (at p 102) If the decree passed against the father had 
provided for payment of the money by instalments, time begins to run 
(in the suit against the sons) from the date on which each instalment be- 
comes due — Ramayy v Venkalaratnam, 17 Mad 122 (129). 
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A suit by the principal to recover money from the sons and grandsons 
of the agent on the ground of their pious liability is governed by this 
Article and the cause of action accrues on the death of the agent' — Raa 
Girraj \ Raghubr, 31 All 429 (438) 

508 Other suits — Right to worship idol —A suit for declaration of 
an exeiusne right to worship an idol is not a suit to establish a periodically 
recurring nght under Article 131 but is governed by this Article — Eshan 
Chundcr \ Monmoktnt 4 Cal 683 (685) 

Value of goods misappropriated — Certain goods of the plaintiff which 
remained with the defendant’s brother had been appropriated by the 
latter to his own use After his brother s death, the defendant sold the 
goods and held the proceeds as the agent of the widow of his deceased 
brother I lai n ti ff brought the suit to recover the money from the defen- 
dant Held that n»ith* Article 48 nor 62 ao ihel to this suit tie suit 
was or to enforce an equitable claim on th- part of th<* plaintiff to follow 
the proceeds of his goods in the hands of the defendants and that Article 
*20 appaed, there being no other Articb applicable to the case— Gurudas 
v Ranuraian, so Cal 86o (P C) 

Rs jjiry of sturdy i'poM — Wane A made a depout as s-cunty 
(or the discharge of his duties a» manager of an estate which deposit was 
liable for all sums not accounted for by him and a suit was after his dis- 
missal from appointment, brought by him for the recovery of the deposit, 
it was held that this Article applied to the case, and time began to run not 
from the date of his dismissal bat from the time when the account of charges 
due against the deposit was made and sent in to him — Upendra Lai v Col- 
lector, 12 Cal 113 (n 3 ) 

Ousting a sh'bait , — V suit to oust a shebait from his office, the appoint- 
ment to which is not hereditary but has been made by nomination is one 
for which no penod of limitation is specially provided and is therefore 
governed by this Article — Jagannath v Birbhadra 19 Cal 776 (779) 

Enforcing charge against moot able property pledged — In a suit on 3 
pledge of certain moveable property given by the defendant as security for 
a loan of money, the plaintiff prayed for a decree for the money against 
the defendant personally, and also prayed that the charge might be enforced 
against the property pledged It was held that the prayer for a personal 
decree was governed by Art 57, but so far as the plaintiff sought to cnlj’is 
his caarge against the property pledged, the suit fell under Artid 
Nunc hand v Jagabundhu, 22 Cal 2t (44) , Madan v Kanhat 17 jj>_ 
Afahohnga v Ganapathi, 27 Mad 528, at p 533 (F B ) The. a 

plaintiff who had lent money on the security of eight black ww 

by his suit to enforce payment of the money charged nt w »*<“ Vs - 

and did not seek to get a personal decree against the d-i, — x* - 
under this Article-— Deohtnandan v Gopua, 16 A L* J 44 

A decree is a moveable property, and a K 
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is therefore a hypothecation of moveahle property, governed by Art 120. 
But where the decree is converted into immoveable property, that is, 
where the mortgagor-decreeholder purchases certain immoveable property 
of his judgment-debtor m satisfaction of the decree, the mortgagee be* 
comes entitled to the substituted security and also to the larger period 
of limitation provided by Art 132 — Jamna Det v Lola Ram, 39 All 74 (7®) 
Recovery of instalments of profession tax — A suit for recover)' of ins* 
talments of profession tax under the provisions of the Madras Towns 
Improvement Act, 1871, is governed by this Article — -President of Municipal 
Commission v Snkakulipu. 3 Mad 124 

Apportionment of rent — V suit b/ a tenant against his landlord for 
apportionment of the rent pajable to such landlord for the portion of land 
obtained by the landlord on partition out of what had theretofore been 
held by the tenant under all the co sharers jointly, is not a suit for abate 
ment of rent but for apportionment of rent and for a declaration that after 
the partition the share of the rent which the plaintiff is liable to pay to 
the defendant is as it is stated m the plaint , there being no special provisions 
for a suit of this description it is governed by this Article — Durga v Ghosita 
11 Cal 284 (286) But a suit by the holder of one share against the holders 
of other shares in an mam land included m a single paita and assessed in 
an entire sum, for apportionment of the assessment, cannot be barred by 
this Article or by any other Article of the Limitation Act So long as 
the joint liability lasts, each is entitled to claim an apportionment, and 
such claim can no more be time barred than a claim for rent so long as 
the title to the land is not extinct The suit is not therefore barred even 
if it is brought more than six years after the date of an order of a 
revenue officer making previous apportionment of the assessment as such 
order cannot be treated as conclusive — Ananda v Vtyyanna, 15 Mad 
492 (493 494) 

Under sec 315 C P C for recovery of purchase money — No special 
period of limitation was fixed for suits brought under sec 315 C P C 18S2 
(O XXr, r 93 of the present Code) for recovery of the purchase money 
paid by the plaintiff, on the ground that the judgment-debtor possessed 
no saleable interest in the property in question , and therefore this Article 
applied to those suits — Nilkanta v Imamsahib, 16 Mad 361, Bat accord- 
ing to the Calcutta High Court, the suit was held to be governed by Article 
62 — Ram Kumar v Ram Gour 37 Cal 67 {70) Under the Code of I9°^» 
the law has been materially altered, and the remedy of the auction* 
purchaser who seeks to recover purchase money under O ax. r 93, on the 
ground that the judgment-debtor had no saleable interest in the property, 
is not by a suit, but by an application, and such application is governed 
by Article 181— -Makar Ah v SarfudJm, 27 C W.N 183 50 Cal llj (122) 
But where the execution sale took place and was confirmed before the new 
C. P Code of 1908 came into operation, and the auction purchaser brought 
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a suit after the passing of the C P Code of 1908 to recover the purchase 
money held that the right of the purchaser to maintain the present suit 
must be determined with reference to the Code of iSS’ when the sale took 
place and was confirmed and that right was not extinguished by the promul 
gafaon of the Code of 1908 The suit was therefore governed by Article 
i2o of the Limitation Act of 1877 — Ibid 

Where upon a sale being set aside at the instance of the judgment-debtor 
undersec 311 C P Code (18S2) a suit is brought under sec 315 C P Code, 
by the auction purchaser for recovery of a sum of money from a person 
who had after the sale and the deposit of the monev in Court attached 
that sum m execution of his decree against the judgment-debtor as repre 
senting th surplus sale proceeds belonging to the original judgment-debtor 
after satisfaction of the decree obtained against the debtor by the decree 
holder the suit is governed by this Article — Amnta Lai v Jogendra 40 Cal 

187 (19*) 

Sail for prof ts of share of intestate s property — A suit by an heir of 
an intestate to recover the share of profits accruing after the death of the 
intestate from another heir who was in possession of the property falb 
under tins Article and not under Article 109 because the occupation of a 
co heir cannot be said to be wrongful Article 123 cannot apply as the 
claim is not as regards the corpus of the estate — Matt eg Po v Mating 
Shtve 1 Rang 405 AIR 1921 Rang 155 

Suit to enforce a 1 aa/ard —A suit by the 1 laintiif to recover money 
a« arded to him against the defendant by an aw ard is not a suit for money 
governed by the three year s rule but is a suit to enforce an an ard govern 
cd b> Article 120 as there is no other Article specially providing for the 
case — Rtjmal v Mar ill 43 Bom 3 ’9 (335) a 2 Bom L K 1377 59 In I 
Cas 735 Nit ratal v Chh til l 49 Tom 633 \ I It 19 j Pom 519 see 
also htildrp v Mahant 34 All 43 

Customary dees — \ suit to recover meratsor customary dues payable by 
the defendants for the benefit of a chattram on account of lands hel 1 bj them 
is goicrncl by tins Article 3nd not by Art 110 because the dues are not 
rent claimed by the plaintiff as landlord but as due to the chattram by 
custom — ftikalaragma v District Board 16 Mad 305 (307) 

A suit b> a landlord to recover from his tenant haq i-ehaharum (» e 
one fo irth Of the purchase monej doe to the j ropnetor of a tnohallj on 
the sate of a house situated in it) on the ground of local custom is governed 
b> tins Article — hr rat ha \ Cartes h 3 All 35S Sham v Bahadur 
tS All 430 Vticlc 62 docs not appl> morcovc it is not 1 suit to 
enforep anj charge on the propertj tl ereforc \rt 13 also docs not 
apply — 

A suit to recover a sum of monej on account of marriage dues due to 
the plaintiff by custom as an emolument of a bcreditarj office held bj * 
in a temple, ts not one for the possession of an interest in 


immove 
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is therefore a hypothecation of moveable property governed by Art 120 
But where the decree is converted into immoveable property that is 
where the mortgagor decreehokler purchases certain immoveable property 
of his judgment-debtor m satisfaction of the decree the mortgagee be 
comes entitled to the substituted security and also to the larger penod 
of limitation provided by Art 132 — Jamna Dei v Lata Ram 39 All 74 (78) 
Recovery of instalments of profession tax —A suit for recovery of ms 
talments of profession tax under the provisions of the Madras Towns 
Improvement Act 1871 is governed by this Article — President of Municipal 
Commission v Srtkahuhpu 3 Mad 124 

Apportionm nt of rent — su t by a tenant against his landlord for 
apportionment of the rent payable to such landlord for the portion of land 
obtained by the landlord on partition out of what had theretofore been 
held by the tenant under all the co sharers jointly is not a suit for abate 
ment of rent but for apportionment of rent and for a declaration that after 
the partition the share of the rent which the plaintiff is liable to pay to 
the defendant is as it is stated in the plaint there being no special provisions 
for a suit of this description it is governed by this Article — Durga v Ghosita 
11 Cal 284 {286) But a suit by the holder of one share against the holders 
of other shares in an inam land included in a single palla and assessed in 
an entire sum for apportionment of the assessment cannot be barred by 
this Article or by any other Article of the Limitation Act So long as 
the joint liability lasts each is entitled to claim an apportionment and 
such claim can no more be time barred than a claim for rent so long as 
the title to the land 13 not extinct The suit is not therefore barred even 
if it is brought more than s x years after the date of an order of a 
revenue officer making previous apportionment of the assessment as such 
order cannot be treated as conclusue — Ananda v l tyyanna 15 
492 (493 494) 

Under sec 315 C P C for recovery of purchase money — -No special 
penod of limitation was fixed for suits brought under sec 3r5 C PC 1882 
(0 XXI r 93 of the present Code) for recovery of the purchase money 
paid by the plaintiff on the ground that the judgment-debtor possessed 
no saleable interest in the property in question and therefore this Article 
applied to those suits — Nilkanta v Imamsahib 16 Mad 361 But accord 
mg to the Calcutta High Court the suit was held to be governed by Article 
62 — i?ain Kumar v Ram Gour 37 Cal 67 (70) Under the Code of I 9 °S 
the law has been materially altered and the remedy of the auction 
purchaser who seeks to recover purchase money under O 21 r 93, on the 
ground that the judgment-debtor had no saleable interest m the property, 
is not by a suit but by an application and such application is governed 
by Article 1%1—Mahar Alt v Sarftddm 27 C \V N 183 50 Cal 115(122) 
But where the execution sale took place and was confirmed before the new 
C P Code of 1903 came into operation and the auctxm purchaser brought 
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a scst, after tV passing of the C P Cole of too? to recover the purchase 
raoim Jtr'i Cut tV right of the purchaser to mvtnt-un the present suit 
taust lie determined with reference to the Cole of i^Si when the sale took 
p’ire an 1 was cmfirvJ m 1 that right was not extinguished b\ the promul- 
gation of tb** Code of The suit was therefore governed bj Vrticlc 

i:o o* the Limitation Act of «8" — /*»i 

AW-e upon a saV Vmg set aviJe it th<- instance of the ju I gment-debtor 
«aiT*-c 311C P Code (iA?i) •» suit n brought un W see 315 C P Code, 
b) lh>* auction purchaser fo' recover} of a sum of monev from 1 person 
who had, after the safe an f the deposit of the mono in Court attached 
that sum in ex*ejtion of hit decree against the ju Igment-debtor as reprc- 
S'-iti-ig th" surplus safe p-oceeds l*. longing to the original judgment-debtor 
after satisfaeti m of the «]«— rre obtained against the debtor bj the decree- 
hoilc'. the suit is governed by this Article — Amnt a Lai v Jogendra, 40 Cal 
167 (191) 

Suit far profit! of i hare of intestate t property • — V suit by an heir of 
an intestate to recover the share of profits accruing after the death of the 
Intestate, from another hmr who was in po.swsion of the property, falls 
under this Article an 1 not under Article 109 because the occupation of a 
co heir cannot be said to be ‘wrongful* , Article 113 cannot apply, as the 
claim is rot as regards the co-pus of the estate — Maung Po v fating 
S\«e. 1 Rang 405, A I R 19* I Rang 155 

5i«f t) enforce an arard — A suit by the plaintiff to recover money 
awarded to him against the defendant b> an award is not a suit for monc}, 
governed b> the three >car s rule but is a suit to enforce an award, govern- 
ed bv Article 120 as there u no other Article specially providing for the 
case — Rajmal v \farut 1 45 Hum 329 (335) ti Bom L It 1377, 39 Jnl 
Cas 735, S’auaial v Chh tUA *9 lom 633 \ I It 19*3 L’om 519 « ce 
also Kulilp v Mahant, 34 All 43 


Customary dues — A suit to recover merais or customary dues pajablehy 
the defendants for the benefit of achattram on account of lands held by them 
is governed by tlus Article and not by Art no, because tile dues are not 
rent claimed by the plaintiff as landlord but as due to the chattram by 
custom — Venkataragaia v District Board 16 Mad 303 (307) 

A suit by a landlord to recover from his tenant haq 1 -ehaharun, (» e 
one fourth of the purchase money due to the proprietor of a vtohalta on 
the sale of a house situated in it) on the ground of local custom Js governed 
by this Article Riratha v Ganesh 2 AH 358, Sham v Bahadur 
18 AH 43° Article 02 does nit apply, moreover, it i s not a Suit to* 
enforce any charge on the property, therefore Art 13* also docs not 
apply — Ibid 


A suit to recover a i 
the plaintiff by custom 
in a temple, is not one 
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property Consequently Article 144 cannot apply the suit is governed by 
this Article — Ralhna v Ttruvenhata 22 Mad 351 (353) 

Right to establish a market — A suit against a Municipal Committee for a 
declaration of the plaintiffs right to establish a market on their own land 
and for a perpetual injunction restraining the Collector as the President 
of the Municipal Committee from interfering with their so doing falls 
under tl e Article and must te brought within 6 years from the date on 
which the Municipality refused permission — Biraj Mokun v Collector 4 
All io2 (at p ro6) affirmed on appeal 4 All 339 (F B J 

Suit for share 0/ profits in a ferry — A suit by some of the co sharers 
of a ferry against the other co sharers for recovery of their share of the 
profits of the ferry is governed by this Article and not by Art 36 or rig 
Article 36 cannot apply because it is not the plaintiffs case that the defen 
dants dispossessed them or committed any tort Article 115 cannot apply 
because there is no proof of any express or implied contract on the part 
of the defendants to pay to the plaintiffs their share — Ktshun Dayal v 
Ktshen Deo 1 P L J 69 (70) 

Da nages for use and occupation — -Some of the joint tenants of certain 
lands took the use and occupation of part of the joint lands to the exclusion 
of the other joint tenants who afterwards brought a suit for compensation 
for such use and occupation It was held that the period of limitation 
for such a suit was governed by this Article (and not by Article no be 
cause the suit was not one for rent) aud that therefore the plaintiffs were 
entitled to recover compensation for six years— lotion v Ramchand *3 
Cal 79O Vadar v Rader Moideen 39 Mad 54 (56) 

Suit for possession by non occupancy raxyat —A suit by a non occupancy 
raiyat who has been d spossessed front his holding otherwise than b) c\e 
cution of a decree to recover possession of the holding on the basis of Me 
is not a suit under sec 9 of the Specific Relief Act and is not there ore 
governed by Article 3 but falls under this Article or Art 142 —Tamisuddin 
v A si rub 31 Cal 647 (F B) 

Suit for arrears of assessment —A suit by inamdar for arrears of asset* 
menl against a person who was not let into possession by the plaintiff under 
any agreement but who held the lands in the village is not a suit for rent 
under Article x 10 (because there is no relationship of landlord and tenant) 
but is governed by Art tzo—Sadashv/ v Ramkrtshna 23 Horn 336 sec 
also Kastun v Ana>tram z6 Mad 730 

Suit by share holder for datdends —A suit by shareholders of a limited 
company for arrears of dividends is governed by Article 120 — Rama Seshavy* 
v TnpurasuvJan CMm ftm 49 Vail 4“ (r B) Sea Has case cilrf 
in 2Sotc 480 under Article 116 

Suit by liquidator for calls ■ — A suit by the liquidator of a company 
alter winding up against a shareholder for the amount of calls on the 
shares taken by him is governed by Art 120 1/ the suit was brought 
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bv the company itself Art 117 would haw applied — Par til S &• XV Co 
v Waneljt to Bom 4S3 

Suit l) liquidator against Directors • — A suit b> the official liquidator 
cider sec 135 of the Indian Companies Act (* 0 * 3 > calling upon the dircc* 
tors and the auditor to make good a targe sum of monej of the company 
which they have allowed to be mis spent is governed bj this Article and 
noth} \rtide 36 its or 1,6 — f" « Ltnon Da A 47 AH 699 23 A L J 
473 AIR 1025 \11 JIQ 

5 t«/ /»» metre promts —A suit fot recovery r>! profit of immoveable 
popertv received l>\ the defendant during the period he w-s in possession 
of the pm per tv bv virtue of a decree of Court (which was afterwards *et 
asiie) is governed bv this Article and not bv Art 109 because the receipt 
of profits during that penod under a decree which was valid at the time 
cannot be said to be 'wrongful within the meaning of Art 109 The cause 
of action arises when the decree by virtue of which the defendant obtained 
possession u set aside— //offmcoy v Chuneshwar 3 C L J 182 

Suit against Muhammadan ttidoas by other heirs — Where the mortgage 
debt due to a decea*ed Muhammadan has been realised by his widow, 
and the other hem of the deceased sued to recover the money from 
her held that this Article applied \rt 123 did not apply because the 
widow was not an executor or administrator representing the estate 
of the deceased person Article 62 might also apply to the suit— 
Umardaraj v Wilayat 19 Ml 169 (172 174) But *ec note 514 under 

trticle it) 

Suit by Ze nmdar for remr al of trees planted by trespasser — A suit by 
the Zemindar for removal of trees planted on the waste land in his Zeramdary 
by a trespasser is governed by this \rtich not b> Art 32 because 1 mere 
trespasser is not a perso i having any right to use property for a specific 
purpose within the meaning of Art 32 — Uusharaf v Ifthhar 10 All 
<>31 (<i 35 ) 

Suit on a pro note — A suit on a pro note payable at any time within 
six jears on demand from the date of its execution was held to be governed 
by this Article as it is a special form of note not contemplated by Art 
73 and time ran from the date of the note — Sanjtvt v Errappa 6 Mad 
290 Mr Rustomjl has rightly criticized this ruling on the ground that 
Article 80 which is the residuary Article m respect of pro note ought to have 
been appl ed and not the most residuary Article 120 and that the cause of 
action arose on the expiry of six years from tho date of execution of the 
pro note the pro note being taken as one payable after six years from its 
date See Itustomji Limitation 3rd Edn p 353 

Suit to recover money drawn out of court by defendant Where the 

defendant under colour of a decree since reversed has intercepted the 
money which the plaintiff has realised by summary process under sec 383 
C P C and the latter sues to recover by way of restitution the money 
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so intercepted, his suit is governed by this Article — Narayana v. Narayana, 
13 Mad 437 (442). 

Suit for possession of office A suit for possession of the office of 

Dhannakarta of a temple based on a nght by prescription and not on a 
hereditary right to it, and for possession of the property attached to it, 
is governed by this Article and not by Art. 124 ; Art 144 also does not apply 
as the right to the land was only secondary and dependant upon th® right 
to the office — Ktdambt Raghtuacharia v Ttrumalai, 26 Mad 113 (115) 

Suit by contributors to a common fund for distribu'ion ’ — 'Plaintiffs, who had 
contributed to a common fund to be utilized for family requirements, 
brought a suit in which they claimed that their shares in the said fund 
should be determined and paid Held that the suit was neither a partner- 
ship suit under Article 106 nor a suit based on contract under Article 113 
or 115 that the claim was one which must be dealt with on equitable 
principles apart from any question of partnership or of contract, and that 
Atticte 120 applied to the suit, and the cause of action accrued from the 
date on which the defendants refused to recognize the nghts of the 
plai itiffs — Commercial Bank v Allavoodeen, 23 Mad 583 (592) 

Sutt agunst person who is not a trustee — \ suit for accounts against 
an express trustee is governed by section 10, and is never barred But 
a suit for accounts against a person who is not such a trustee is governed 
by Article 120 Thus, the karta of a family cannot be said to be a person 
in whom the property of the family is 'vested' for a specific purpose , he is 
not therefore a trustee , a suit against him for accounts is not governed by 
section 10 but by this Article — Btswambhar v Ctnbala, 25 C W N 356 

Suit under Sec 111A of Bengal Tenancy Act —Suits which fall within 
the scope of sec 104 H of the Bengal Tenancy Act are governed by the spe- 
cial rule of limitation provided m that section , but suits which fall outside 
the scope of sec 104 H, the nght to maintain which under certain conditions 
is expressly saved by the proviso to sec in A, are governed by this Article 
Thus, in a proceeding under Chapter X of the Bengal Tenancy Act, for 
settlement of rents and preparation of settlement Rent Roll, the 
plaintiffs claimed that they were occupancy raiyats in respect 
of the lands desenbed in schedule cha of the plaint, but tlw Revenue 
Officer held that the plaintiffs were tenure holders and only in respect 
of schedule ga land, and settled the lands deducting 30 per cent for their 
allowance as such and recorded their subtenants as occupancy rai>ats, and 
wrongly excluded gha and una schedules altogether from their lwd» 

An appeal to the Divisional Commissioner and then to the Board of Reve- 
nues was rejected Thereupon the plaintiffs instituted the present suit. 
Held that so far as the plaintiff are aggrieved by the rent settled as pa) able 
by them as tenure holders in respect of land of schedule ga and desire to have 
the entry corrected, the suit falls within the scope of sec 10 \ H of the Bengal 
cnancy Act and is governed by the special period of limitation prescribed 
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therein but in respect °f tbe oticr rrbef the suit fill* within the scope of 
sec lit A in ! is one nnder *rc— 4 * of tie Specific Relief Act to which the 
Imitation applicable » that pmvi led bv Arti le iroof the Limitation Act— 
raiart x Se re an of <f*V 43 Cal f 4 * (ft*') 

5 wif tv VtftiwiHM'fM f'lr /> teener m^eille propertx — A suit by the 
heir of a de -rased Muhammadan to termer mm cal le property left by the 
deceased is governed tn Art 1.0 but if the property be 1 mm ov cable the 
fl.lt will fall under Art 144- — Mariam Reel I animal v Meera Sahtb 20 Int! 
Cas A hadetsa \ Axissa 31 Mai fit (313) frit Fershad Sant Lai 
3 < P H 1914 

\ suit b) one of several Muhammadan heirs for 3 share of the intestate's 
tnoveal Ic property in tie p<««e««!on of another heir is governed by Art 
120 and not bv Article 40 — Rashmnntssa \ Aldur Rahim 44 All 244 
(246} 20 A L J 71 64 Ind Cas 9*4 

Suit by adapted ton to recoitr motealle property —A suit by the adopted 
ton to recover immovable property alienated by the widow before the 
adoption vs governed by Art 144 if this pioperty is mo v table, Art 120 
applies and limitation runs from the date of adoption — Venhataratnam v 
I enhataramiah 27 M L J 569 

Suit for settlement of rent — Where the Revenue Officer directed that 
the lands in question be re'orded as liable to payment of rent and it was 
then too late for the proprietor to apply under sec 105 of the Hcngal 
Teaancv Act for the sett'ement of rent a suit instituted in the Civil Court 
b> the propnetor to I ave fair rent settled in respect of the lands is governed 
b\ this Article and time begins to run from the dale of the order of the 
Revenue officer — Derhomdat v Krishna 20 Ind Cas 910 (Cal) 

Suit to set aside municipal election —A suit by -1 defeated candidate 
to set aside the e'ection of members of a Municipal Hoard is a suit of a 
avil nature and maintainable in a Civil Court and Art 120 governs the 
suit — Raghunanian v Sh o Prasha] 35 Alj 308 

Suit by one co-owner against another for recovery of income — A suit 
by one co-owner of a jaghir to recover his share of the net income from 
(another co-owner who was appointed by the Government as the manager 
'of the jaghir is really a suit for accounts governed by Art 120 and not one 
, under Art 62 because the suit is not for a definite sum of money received 
by the defendant for the plaintiff — Subba Row v Rama Row, 40 Mad 291 
(293) See this case cited in Note 70 under Article 02 

Suit to set aside ord'r of Government — In 1903 the Government officials 
marked off the lands in suit and issued to the plaintiff a rough patta show* 
ing the lands to which Government admitted his right to obtain a grant 
subject to the usual conditions The plaintiff preferred objection to the 
exclusion from the rough patta of the lands in suit Ills objections were 
rejected in 1905 In 1913 the plaintiffs brought a suit to set aside the 
order of dismissal of objection and for a declaration of his right Held that 
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so intercepted, his suit is governed by this Article — Nay ay ana v Narayana, 
13 Mad 437 ( 44 2 ) 

Suit for possession of office — A suit for possession of the office of 
Dhaymaharta of a temple based on a right by prescription and not on a 
hereditary right to it and for possession of the property attached to it, 
is governed by this Article and not by Art 124 Art 1 44 also does not apply 
as the right to the land was only secondary and dependant upon th” right 
to the office — Kidambi Ragkavaeharia v Ttrumalai, 26 Mad 113 (115) 

Suit by contributors to a common fund for dtslribu'ion — Plaintiffs who had 
contributed to a common fund to be utilised for family requirements, 
brought a suit in which they claimed that their shares in the said fund 
should be determined and paid Held that the suit was neither a partner- 
ship suit under Article rod uor a suit based on contract under Article 113 
or ri 3 that the claim was one which must be dealt with on equitable 
principles apart from any question of partnership or of contract, and that 
Article 120 applied to the suit, and the cause of action accrued from the 
date on which the defendants refused to recognize the rights of the 
plai ltiffs — Commercial Bank v Allavoodeen, 23 Mad 583 (552) 

Suit agnnsl person who is not a trust's — A suit for accounts against 
an express trustee is governed by section io, and is never barred But 
a suit for accounts against a person who is not such a trustee is governed 
by Article 120 Thus, the karta of a family cannot be said to be a person 
in whom the property of the family is 'vested' for a specific purpose , he is 
not therefore a trustee a suit against him for accounts is not governed by 
section 10 but by this Article — Biswambhar v Girtbala 25 C W N 336 

Suit under Sec tuA of Bengal Tenancy Act — Suits which fall within 
the scope of sec 104 H of the Bengal Tenancy Act are governed by the spe 
cial rule of limitation provided m that section but suits which fall outside 
the scope of sec 104 H the right to maintain which under certain conditions 
is expressly saved by the proviso to sec 111A are governed by this Article 
Thus, in a proceeding under Chapter X of the Bengal Tenancy Act, for 
settlement of rents and preparation of settlement Rent Roll, the 
plaintiffs claimed that they were occupancy raiyats in respect 
of the lands described in schedule cha of the plaint, but the Revenue 
Officer held that the plaintiffs were tenure holders and only in respect 
of schedule ga land, and settled the lands deducting 30 per cent for their 
allowance as such and recorded their subtenants as occupancy ruyats anil 
wrongly excluded gka and una schedules altogether from their lanls 
An appeal to the Divisional Commissioner and then to the Board of Reve- 
nues was rejected Thereupon the plaintiffs instituted the present suit 
Held that so far as the plaintiff are aggrieved by the rent settled as pajable 
by them as tenure holders tu respect of land of schedule ga and desire to ha'« 
the entry corrected the suit falls within the scope of sec 104 Hof the Bengal 
Tenancy Act and is governed by the special period of limitation prescribed 
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Article 120 governed the suit which was therefore barred — Ambit Nair v 
Secretary of State 47 Mad 572 (PC) 80 Ind Cas 835 AIR 1924 P C 
150 29 C W N 363 

S09 When th rig it to sae accrues — Trespass — In a suit for 
declaration that the defendants are not entitled to open a door in their 
wall and to commit trespass upon the platform of the plaintiff s well it 
was h"ld that each act of trespass constituted a fresh cause of action 
and the suit brought more than nine years after the defendants opened 
the door was not barred — Shea Prasad v Mangar j-» A L J U50 

Entry tn Revenue Records — Plaintiffs having purchased certain lands 
in 1867 brought a suit in 1890 to obtain a declaration of their right to 
have the lands registered in their name m the Revenue records It was 
held that the right to b® placed on the register is a right which does not 
give nse to a cause of action until it is asserted or denied and a suit for a 
declaratory decree in respect of it must be brought within sit years from 
the tune when the right was disputed In the present case the right had 
not been asserted or denied until the present suit was filed and the defen 
dant did so in his written statement the suit was therefore not barred— 
Bhtkaji v Pandu 19 Bora 43 (45) 

The mere entry of the defendant s name m the village papers would 
not of itself give the plaintiff a cause of action if such entry was made without 
the kno vledge of the plaintiff The plaintiff $ ngbt to sue would accrue 
when he become for the first time aware of the fact that the name of the 
defendant was entered in the revenue papers — Gopal Das v Shn Thak ir 
Gtnga n A L J 231 A I R 19 1 Ml 115 6a Ini Cai 14s 

The mere entry of the defendants name as owner of a property in the 
revenue papers does not give rise to a cause of action for the plaintiff In 
respect of a declaration of his title to the property and time does not 
begin to run against the plaintiff till an actual claim is made by the defen 
dant on the strength of the entry in the papers — Dina v Rama 23 C L J 
561 or till the defendant attempts to dispossess the plaintiff — Sura} Kumar 
v Uined Ah 25 C W N 1022 Thus where the defendant s name was enter 
ed in the Revenue papers in 1899 m respect of property to which the plain 
tiff was entitled and on the strength of that entry the defendant instituted 
a suit ut 1903 for profits of the share in respect of which he got 
his name entered it was held that the plaintiff got a fresh cause 
of action in 1933 for a declaratory suit — Shmner v Shankar 31 All 
10 (Note) In 1875 the owners of certain Zcm ndary property sold 
their Interest in it with the exception of 26 biglias In 1888 
the sendom were recorded as expropnetary tenants of all the 
lands Including the 26 bighas In 1^03 the vendors applied to have 
the village papers corrected and to get themselves recorded as proprietors 
of the "6 bighas but their application was refused in J904 and they 
were told to go to the Civil Court In 1 jto the purchasers applied to 
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Article 120 governed the suit which was therefore barred — 4 mbu Nair v 
Secretary of Stale, 47 Mad 572 (P C ), 80 Ind Cas 835 AIR 1924 P C 
150, 29 C \V N 365 

509 "When th' ngi» to sJe accrues ‘—Trespass — In a suit for 
declaration that the defendants are not entitled to open a door m their 
wall and to commit trespass upon the platform of the plaintiff s well, it 
was h»ld thut each act of trespass constituted a fresh cause of action, 
and the suit brought more than nine years after the defendants opened 
the door, wa3 not barred — Sheo Prasad v Mangar, 12 A L J 1150 

Fntry i« Revenue Records — Plaintiffs having purchased certain lands 
in 1867 brought a suit in 1890 to obtain a declaration of their right to 
have the lands registered in their name in the Revenue records It was 
held that the right to be placed on the register is a nght which does not 
give me to a cause of action until it is asserted or denied and a suit for a 
declaratory decree m respect of it must be brought within sit years from 
the time when the right was disputed In the present case the right had 
not been asserted or denied until the present suit was filed, and the defen- 
dant did so in his written statement , the suit was therefore not barred— 
Bhtkaji v Pandu ig Bora 43 (45) 

The mere entry of the defendant’s name in the village papers would 
not of itself give the plaintiff a cause of action if such entry was made without 
the knowledge of the plaintiff The plaintiff’s nght to sue would accree 
when he become for the first time- aware of the fact that the name of the 
defendant was entered in the revenue papers — Copal Das v Shu Thah tr 
Gtnga, 23 A L J 231, A I R 19*2 All 115 6a Ini Cai 148 

The mere entry of the defendant s name as owner of a property in the 
revenue papers does not give nse to a cause of action for the plaintiff in 
respect of a declaration of his title to the property, and time does not 
begin to run against the plaintiff till 'an actual claim is made by the defen- 
dant on the strength of the entry m the papers — Dttta v Rama 23 C L J 
561 , or till the defendant attempts to dispossess the plaintiff — Sura) Kumar 
v U med Alt 25 C W N 1022 Thus where the defendant s name was enter- 
ed in the Revenue papers in 1899 m respect of property to which the plain 
tiff was entitled, and on the strength of that entry the defendant instituted 
a suit in 1903 for profits of the share in respect of which he got 
his name entered, it was held that the plaintiff got a fresh cause 
of action in 1903 for a declaratory suit — Skinner v Shankar, 31 All 
10 (Note) la 1875 the owners of certain Zemradary property sold 
their interest in it with the exception of 26 bighas In i8S3, 
the vendors were recorded as expropnetarj tenants of all the 
lands including the 26 bighas In 1503 the vendors applied to have 
the village papers corrected and to get themselves recorded as proprietors 
of the 26 bighas, but their application was refused in 1904 an 'I they 
were told to go to the Civil Court In 1910 the purchasers applied to 
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have the rent assessed on the 26 bjghas and obtained an order in their 
favour The vendors thereupon brought the present suit in 1012 for a 
declaration that they were the proprietors Held that the suit was not 
barred as the cause of action arose m 1910 and not in 1904 Notwith 
standing the order of 1904 the plaintiffs remained in possession of the land 
without liability to pay rent therefor It was not until rent was assessed 
in the proceedings of i9ro that they became liable to pay rent The order 
of 1910 gave the plaintiffs an entirely fresh cause of action — Alla\ Jtlat v 
Uttirao Hu salt 36 All 492 (495) So also where the plaintiffs had all 
along been in possession of the land in su t b it m 1901 the settlement au 
thonties had made an entry wh ch showed that thej were entitled to a small 
er area they objected to the entry but their objection was rejected They 
howeveT remained in undisturbed possess on of all the land to which they 
were entitled In 1909 the Collector ordered that the entry should be cor 
rected but the Commissioner set aside his order and the plaintiffs then 
brought a suit for declaration in igio Held that the suit was within time 
in as much as the Commissioner s order of 1909 gave the plaintiffs a fresh 
cause of action as it was a fresh attacc upon their title whether the pro 
ceedings of 1901 gave them a cause of action or not — Shtopher v Deonaratn 
10 A L J 413 17 Ind Cas 675 (followed in 36 All 492) The Revenue 
authorities had entere I the name of the defendants as owners and the names 
of the plaintiffs as in possess on As the plaintiffs were not disturbel in 
their possession they did not then bring anj suit for correction of the revc 
nue records Subsequently the defendants appl ed for partition and 
the Revenue authorities allowed partlt on d rectjng the plaintiffs to bring 
a regular suit The plaintiffs thereupon sued for a declaration of their title 
Held that it was not obligator} on the plaintiffs to bring a suit after the 
first revenue proceedings in as much as they were not disturbed in their 
possession and that the plaintiffs had a fresh cause of action from the date 
of the order of the Revenue officer in the partition proceedings and could 
bnng the suit within six jears from that date — Hakim Singh v II aryaman 
140 P R 1907 The defendant s name was recorded as proprietress 'ome 30 
jears before suit and the entry was continued at the revision of the settle 
ment afterwards she left the village and received no share of the profits and 
within six } ears before suit she transferred a portion of the propert} There 
upon the plaintiffs instituted the present suit for a declaration of their title 
Held that the fact that the plaintiffs did not thinh it worth while to bring 
a suit 30 years before when the defendant s name w as recorded did not 
bar the present suit for a fresh cause of action arose when the defendant 
transferred the property — Rahmatulla \ Shamsuiim ir \ L J 877 
The plaintiffs sued for a declaration of their propnetarj nghts in certain 
land alleging that the land in dispute was in their possession that the 
revenue authorities wrongl} included it in the estate of the defendants 
neither the plaintiffs nor the defendants being a part) to the action of the 



446 THE INDIAN LIMITATION ACT [ART 120 

Article 120 governed the suit which was therefore barred — Ambu Hair v 
Secretary of State 47 Mad 57a (PC) 80 Ind Cas 855 A I R 1924 P C 
150 29 C \V N 365 

509 When th r g it to sue accrues — Trespass — In a suit for 
declaration that the defendants are not entitled to open a door in their 
wall and to commit trespass upon the platform of the plaintiff s well it 
was h»ld that each act of trespass constituted a fresh cause of action 
and the suit brought more than nine years after the defendants opened 
the door was not barred — Shea Prasad v Wangar 12 A L J 1150 

Entry in Revenue Records —Plaintiffs having purchased certain lands 
in 1867 brought a suit in 1890 to obtain a declaration of their nght to 
have the lands registered in their name in the Revenue records It was 
held that the nght to be placed on the register is a nght which does not 
give nse to a cause of action until it is asserted or denied and a suit for a 
declaratory decree in respect of it must be brought within six years from 
the time when the nght was disputed In the present case the right had 
not been asserted or denied until the present suit was filed and the defen 
dant did so m his wntten statement the suit was therefore not barred— 
Bfitftaji v Pondu 19 Bora 43 (45) 

The mere entry of the defendants name in the village papers would 
not of itself give the plaintiff a cause of action if such entry was made without 
the knowledge of the plaintiff The plaintiff s right to sue would accrue 
when he become for the first time aware of the fact that the name of the 
defendant was entered in the revenue papers — Gopal Das v Shrt Thaktr 
Gatga w A L J 131 A I R 19 2 All Us 65 InJ Cai 148 

The mere entry of the defendant s name as owner of a property 10 the 
revenue papers does not give rise to a cause of action for the plaintiff in 
respect of a declaration of his title to the property and time does not 
begin to run against the plaintiff till *an actual claim is made bj the deten 
dant on the strength of the entry in the papers — Dma v Rama 23 C L J 
561 or till the defendant attempts to dispossess the plaintiff — Suraj Kumar 
v Unted Ah tjC Vh 1022 Thus where the defendant s name w as enter 
ed in the Revenue papers in 1899 m respect of property to which the plain 
tiff was entitled and on the strength of that entry the defendant instituted 
a suit in 1903 for profits of the share in respect of which he got 
his name entered it was held that the plaintiff got a fresh cause 
of action in 1933 for a declaratory suit — Skinner v Sfiankar 31 All 
10 (Note) In 1875 the owners of certain Zcm ndary property sold 
their interest in it with the exception of 26 bighas In 18S8 
the vendors were recorded as expropnetar> tenants of all the 
lands including the •*6 bighas In 1503 the vendors applied to have 
the village papers corrected and to get themselves recorded as proprietors 
of the 26 bighas but their application was refused in 1904 
were tolJ to go to the Civil Court In 1910 the purchasers applied t® 
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have the rent assessed on the 26 bighas and obtained an order jn their 
favour The vendors thereupon brought the present suit m 10x2 for a 
declaration that they were the proprietors Held that the suit was not 
barred as the cause of action arose in 1910 and not in 1904 Notwith- 
standing the order of 1904 the plaintiffs remained m possession of the land 
without liability to pay rent therefor It was not until rent was assessed 
in the proceedings of 1910 that they became liable to pay rent The order 
of 1910 gave the plaintiffs an entirely freih cause of action — Allah Jilat v 
Umrao Husain 36 All 492 (495) So also where the plaintiffs had all 
along been in possession of the land in suit but in 1901 the settlement au 
tbonties had made an entry which showed that thej were entitled to a small- 
er area they objected to the entry but their objection was rejected They, 
however, remained in undisturbed possession of all the land to which they 
were entitled In 1909 the Collector ordered that the entry should be cor- 
rected but the Commissioner set aside lus order and the plaintiffs then 


brought a suit for declaration in igio Held that the suit was within time, 
m as much as the Commissioner s order of 1909 gave the plaintiffs a fresh 
cause of action as it was a fresh attac’i upon their title, whether the pro- 
ceedings of 1901 gave them a cause of action or not — Sheopher v Deonaram 
10 A L J 413 17 Ind Cas 673 (followed in 36 All 492) The Revenue 
authorities had entered the name of the defendants as owners, and the names 
of the plaintiffs as in possession As the platntiffs were not disturbed w 
their possession they did not then bnng anj suit for correction of the reve- 
nue records Subsequently the defendants applied for partition and 
the Revenue authorities allowed partition directing the plaintiffs to bnng 
a regular suit The plaintiffs thereupon sued for a declaration of their title 


Held that it was not obligatory on the plaintiffs to bnng a suit after the 
first revenue proceedings in as much as they were not disturbs ,3 t f^, r 
possession and that the plaintiffs had a fresh cause of action frera e*. 
of the order of the Revenue officer in the partition proceedings 23*3 ,1 

bnng the suit within six years from that date — Hakim Singh v {{’ 

140 P K 1907 The defendant s name was recorded as propnetr—j^ *’***' 
years before suit, and the entry was continued at the revision of the tH'U 
ment , afterwards she left the village and received no share of the p-^j, 
within si^ years before suit she transferred a portion of the wore-* " ' 
upon the plaintiffs instituted the present suit for a declaration of 
Held that the fact that the plaintiffs did not think it worth wfajp 
a suit 30 years before when the defendant’s name was reccrJ^ 
bar the present suit for a fresh cause o{ action moie when *t* ^ not 

transferred the property — Rahmatulla v ShamsudJir. ,, ^ ^ef-ndant 
The plaintiffs sued for a declaration of their propn-tirv 1 ^ 

land alleging that the land in dispute was in their m a?rt ^ 

revenue authorities wrongly included it in the j*, 

neither the plaintiffs nor the defendants being a ^ * 
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Revenue authorities and that the defendants on the strength of the said 
entry endeavoured to oust the plaintiffs from the land Held that the 
cause of action of the plaintiff did not accrue on the date of the entry in the 
settlement Records but from the date when the defendants attempted 
to oust the plaintiff — Hatha Stngh a Sadiq Ah 20 P R 1900 A 
certain plot of land was recorded as the separate property of the 
defendants in the settlement records of 1887 In 1914 the defendants 
made an application for partition claiming the plot as their separate pro 
perty In a suit brought by the plaintiffs in 1915 for a declaration that 
they were joint owners of the land with the defendants jt was held that 
although a cause of action might have arisen bj reason of the settlement 
entry in 1887 still a fresh cause of action arose in 1914 when the plaintiffs 
found themselves in danger of being actually deprived of their joint owner 
ship The suit was therefore not barred — Kah Prasad v lfarbans 41 Ml 
519 (512) A was the sole owner of sf land but his brother in law B had the 
lands recorded in the Record of Rights as being held in joint tenancy by A 
and B A took no steps to have the entry corrected and B made no attempt 
to draw material benefit from the land Afterwards B instituted a suit 
in the Small Cause Court claiming to participate in the profits of the land 
A suit by A for a declaration that be was the sole owner of the land brought 
within six years from the receipt of the summons of the Small Cause Court 
was in time because the plaintiffs cause of action arose not from the 
publication of tl e Record of Rights but from the date of institution of the 
Small Cause Court suit which gave a senous challenge to his right 
— Mottlvt Alaudd t v Dtb Satbunntssa PI T r i7 Where there 
is a definite challenge to the plaintiff s rights by an entry made 

in the Record of Rights and where the fact is patent that the plain- 
tiff must have been aware of that challenge to his rights the suit if l rot ght 
upon that challenge must be brought in accordance with the six years’ 
rule of limitation but if the plaintiff continues in possession in spile of the 
entry he is not required to institute any suit for declaration upon that chal 
Jenge but may institute a suit at any time within six y’ears of any new chal 
Jenge which has the effect of prejudicing his rights — Ramjt v Lata Saihu 
saratt 2 P L J 403 ( 495 ) 

In the following cases it has been held that time runs from the date of 
entry in the revenue records Thus where the plaintiffs sued on the all'-fi' 1 
tion that they were in possession as proprietors of certain lands erroneoush 
recorded fn the settlement as the property of the defendants and prayed 
that the record may be amended and their own nam-s reconled held that 
the period of | nutation was to be reckoned from the date of the entry (or 
from the date when the record of rights was sanctioned)— Forf-firf v bfehndi 
79 P R 1879 Wiere the settlement officer had expunged the name of the 
plaintiffs from the Revenue papers and had wrongfully caused the name ol 
the defendant to bo entered, but the plaintiffs had all along remained m 
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^session, notwithstanding the settlement record and then sned for a 
leJaratory decree hdi that the p-noi of limitation ran from the date of 
th- entry in the revenu* papere it was further held that the wrong entry 
in the village papers was a wrong committed once for all and not a conti 
no ng strong within th- m-amng of sec 23— Legge v Ham Bar an 20 AU 
3a C37) F B (It shontd be noted that in these cases there was no fresh 
invasion of th* pliinhff s rights by the defendant and consequently time 
mn from th- date of entry m th- records and there was no fresh cx.use of 
•\ on' The plamtxSs fath*r had applied in 1903 for entry of his name 
*- Revmu- register as th- jenmi of certain land but the Revenue autho 
rs i to do so In 1917 the plaintiff again applied to have the land 
I - h s nara- bat on the objection of the defendants the Revenue 
r f 3 to change the registry He then brought a suit for a 
j.* 1 as th jenmi o F th- land Hdi that the suit was barred 

/ r> i» tool an i th- plaintiff did not acquire a fresh 

^ f r h defendants had attempted to disturb the 

^ s r *1* to th- property in derogation of the 

j l hiv j, veo a fresh cause of action- 

" ! J -157 AIR 1923 Mad 
f <nl -1 In the Revenue papers 

correction of those papers 
♦ R-v» rue Court refused 
l 1 1 suit for declara 
of a tin arose 
1 to correct 
o-f on— 
10 0 
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Revenue authorities and thit the defendants on the strength of the said 
entry endeavoured to oust the plaintiffs from the land Held that the 
cause of action of the plaintiff did not accrue on the date of the entry in the 
settlement Records but from the date when the defendants attempted 
to oust the plaintiff — Natha Singh v Sadtq Alt 20 P R 1900 A 
certain plot of land was recorded as the separate property of the 
defendants in the settlement records of 1887 In 1914 the defendants 
made an application for partition claiming the plot as their separate pro 
perty In a suit brought by the plaintiffs in 1913 for a declaration that 
they were joint owners of the land with the defendants it was held that 
although a cause of action might have arisen by reason of the settlement 
entry in 1887 still a fresh cause of action arose in 1914 when the plaintiffs 
found themselves in danger of being actually deprived of their joint owner 
ship The suit was therefore not barred — Kali Prasad v Harbans 41 Ml 
319 (312) A was the sole owner of s land but his brother in law B had the 
lands recorded in the Record of Rights as being held in joint tenancy by A 
and B A took no steps to have the entry corrected and B made no attempt 
to draw material benefit from the land Afterwards B instituted a suit 
in the Small Cause Court claiming to participate in the profits of the land 
A suit by A for a declaration that he w as the sole owner of the land brought 
within six years from the receipt of the summons of the Small Caii'e Court 
was in time because the plaintiff s cause of action arose not from the 
publication of tl e Record of Rights but from the date of institution of tl e 
Small Cause Court suit which gave a senous challenge to his right 
— Vaulvi Alaudd n v Bib Saibunnttsa PI T 537 Where there 
is a definite challenge to the plaintiff s rights, by an entrj made 
in the Record of Rights and where the fact is patent that the plain 
tiff must have been aware of that challenge to his rights the suit if brought 
upon that challenge must be brought in accordance with the six jears 
rule of limitation but if the plaintiff contmuesin possession in spile of t'e 
entrj he is not required to institute any suit for declaration upon that chal 
Jenge but may institute a suit at any time within six years of any new chal 
lengc which has the effect of prejudicing his rights — Rani) 1 v Lata Sa-ihn 
saran - P L J 493 (493) 

In the following cases it has been held that time runs from the date 01 
entry in the revenue records Thus where the plaintiffs sued on the altega 
tion that they were m possession as proprietors of certain lands erroneously 
recorded in the settlement as the property of the defendants and proved 
that the record may be amended and their own names recorded held that 
the period of limitation w as to be reckoned from the date of the entry (or 
from thedateuhen the record of rights nos sanctioned)— r*-'J*d v Mehndi 
79 P R 1879 Where the settlement officer hod exp inged the name of the 
plaintiffs from the Revenue papers and hod wrongfully caused the name of 
the defendant to lx* entered, but the p’amtiffs had all alon" remained m 
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possession, notwithstanding the settlement record, and then snetl for a 
declaratory decree h’li that th“ p-nii of limitation ran from the date of 
th» entry in the revenue papere it was further held that the wrong entry 
in the village papers was a wrong committed once for all and not a conti- 
nuing wrong within the meaning of sec i^—Legge v Ram Baran, 20 All 
35 (37) F B (If should be noted that in these cases there was no fresh 
invasion of the plaintiff s rights by the defendant, and consequently time 
ran from th“ date of entry in th“ records and there was no fresh cause of 
action) The plaintiff s fath»r had applied in 1933 for entry of his name 
in th<* Revenue register as th“ jenmi of certain land but the Revenue autho- 
rities refused to do so In 1917 the plaintiff again applied to have the land 
registered in his nam*. but on the objection of the defendants the Revenue 
authorities refused to change the registry He then brought a suit for a 
d“ duration that h“ was th» jenmi of the land Held that the suit was barred, 
as th'* cause of action arose in 1903 and the plaintiff did not acquire a fresh 
cause of action in 1917 If the defendants had attempted to disturb the 
plaintiff 3 possession or claim any right to the property in derogation of the 
plaintiff s right, such an act would have given a fresh cause of action— 
\Perambath Chalhu v Nee! a Kanihan. 42 M L J 457 » AIR 1922 Mad 
191 Wh»re th» defendant's name was entered in the Revenue papers 
in 1835, and the plaintiff in 1903 applied for correction of those papere 
when the defendant again asserted his title, and the Revenue Court refused 
to mate th» correction, whereupon the plaintiff instituted a suit for declara 
tion of title in 1904 it was held that the plaintiffs cause of action arose 
in 1835, and no fresh cause of action accrued m 1903 , the refusal to correct 
th» entry m 1903 was merely a continuation of the original cause of action — 
Akbzr v Turabtn, 31 AU 9 In a Patna case, where the defendant in 1905 
caused the name of the plaintiff to be entered in the Record of Rights as 
a tenant liable to pay rent to the defendant, and on the strength of that 
entry he obtained a rent decree against the plaintiff m 19 12, and then th<* 
ptamttff brought a suit in 191a for a declaration that he was a lakheraj 
tenant of the land and not liable to pay rent to the defendant, it was held 
that the suit was substantially a suit under sec in A of the Bengal Tenancy 
Act for getting a declaratory relief in respect of Record of Rights although 
the plaint made no mention of the Record of Rights, and therefore the 
cause of action for the plaintiff s suit accrued on the date of the publication 
of the Record-of Rights in T905 and not from the date of the rent decree of 
1912 — ■Sh'ihh Antiruddm v Sheikh Saidur. 1 P L J 73 (76) 

Declaration that property not liable to sale — A mortgaged a property 
to B C brought a suit to recover possession of the property and obtained 
a decree B then brought a suit on the mortgage obtained a decree and 
applied for sale of the property. C claimed the property and brought 
this suit for a declaration that the property was not liable to sale in eve- 
cution of B s decree It was held that the fact of the mortgage did not 
t 29 



TIIE INDIAN UMITATIOV ACT 


fART 120 


affect the plaintiff 3 right so long as no effort was made to sell the property 
in enforcement of the mortgage and that the cause of action arose when 
the defendant attempted to sell the property — Itnambatuh v Pur an 17 
A L J 973 

Other cases —On the 20th January 1909 a house situate within the 
ambit of the Zemindan appertaining to an endowment was sold and the 
sale-deed was presented for registration on the same day The registration 
however was completed on 29th January 1909 as provided for in sec 6r (r) 
of the Registration Act Thereupon the plaintiffs representing the Zemin 
dar instituted a suit for tan » chaharam on 28th January 1915 It was 
held that the suit was barred by limitation the right to sue having accrued 
to the plaintiffs from the date 0/ the sale and not from the date of fhc 
completion of the registration — Bittdhesrt v Somnath 14 A L J 38’ 

In a suit against an administrator on an administration surety bond 
the cause of action anses on failure by the administrator to comply with 
any of the conditions of the bond or on the administrator putting it out of 
his power to comply with them The fact that no action 13 taken on 
the breach of one or more of the various conditions of the bond would 
not bar a suit on a subsequent breach — Kopu v Ma Than 12 Bur L T 
223 56 Ind Cas 968 But m Tiamanathan v Rangammal 17 M L T 6x 
Ahmed v Fahma 8 Bur L T 59 and Maung San v Mating Kyau. j Rang 
463 the suit was held to be governed by Art 68 

In a suit by a gamindar for a declaration that the mineral rights in 
certain lands arc rcsened to himself and ha\e rot been granted to the 
tenant (defendant) a fresh cause of action anses whenever any particular 
poftion of minerals is removed by the defendant — humor Prantalh hath a 
A J Mnft 5 P L *J 273 (285) 

Although the attachment of a person 3 land as if »t belonged to anotl ef 
gives the owner a cause of action for bringing a suit to set aside the attach 
ment yet he is not bound to do so, and he can after the execution sale 
bring a suit for a declaration of the invalidity of the sale because the cxe 
cation sale affects the title of the owner to the property In a different and 
greater degree than that in which an attachment affects liiru and the sale 
gives him a fresh cause of acUon~-Ananlharaiu v JfarayaHoraju 36 'fad 
383 (384 3 8 3) 

In a suit for a declaration that the Zemindar was not entitled to re 
cover more than a stated sum from the plaintiff for quit rent the plaintiff a 
right to sue accrued on each occasion when the Zemtadaf collected the 
excess amount of rent as each illegal exaction b a separate injur) giving 
rise to a fresh cause of action — Srtman Vadhabushl v Copisrlit Narayana 
sawmy 33 Mad 171 (172) 

The defen lant who was shown in the revence records as a Marr’ridar 
entitled to one third share of the prodace issued a notice of ejectment 
in 1912 t<» the plaintiff who was shown in the revenue record* to be the 
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owner of the lands in suit The plaintiff brought a suit m the Revenue 
Court to contest the notice but was defeated Thereupon proceedings 
in execution of the notice took place | but the proceedings were purely 
formal and in fact the plaintiff retained physical possession of the land 
in soit In other words so far as the plaintiff was concerned, the eject- 
ment proceedings of J912 in no way affected his possession A further 
notice of ejectment was then issued against him Held that the fresh 
notice constituted a fresh invasion of his title and that therefore limitation 
for his suit for declaration of title began to run from the date of the fresh 
notice — Bela Singh v Lahshmt Das 6 Lah 132, 26P L R 326, AIR. 
1925 Lah 391, 89 Ind Cas 299 

Where during a partition proceeding in 1895 the defendant domed 
the plaintiff s title, but both the plaintiff and the defendant remained in- 
joint possession, and the plaintiffs enjoyment was not interfered with, 
but dunog fresh partition proceedings in 1914 the defendant again denied 
the plaintiff's title to a share held that the fresh invasion of the plaintiff's 
title gave him a fresh cause of acboo, and his suit for a declaration of title 
brought in 1918 was not barred— Afirtammad Ham} v Ratan Chand, 3 Lah 
43 ( 4 < 5 ) 

Suit by remote reversioner — It has been already stated m Note 500 above 
that a suit by a remote reversioner for a declaration that the alienation 
made by the widow is not binding on the estate, falls under thi3 Article 
and not under Article 125 The penod of limitation for such a suit is to be 
counted from the time when "the nght to sue accrues’ under this Article. 
The nght of suit of the remote reversioner accrues when the nearest rever- 
sioner precludes himself or herself from maintaining a declaratory actum 
by omitting to sue within the statutory penod, and thus practically concurs 
in an alleged improper alienation, » e , it accrues after the lapse of 12 years, 
from the date of alienation — A bullish v Hannath, 32 Cal 62 (70) In a 
Bombay case, a Hindu died leaving his widow and daughter The widow 
made an ahenation in 1869, but the daughter (who was then the immediate 
reversioner)^did not impeach the ahenation and after the death of the 
daughter in 1879 the plaintiffs, who are her sons, brought a declaratory 
suit in 1883. It was held that the suit was barred, as the cause of action 
arose when the property was sold in 1869 during the life time of the plain- 
tiff s mother who was then the nearest presumptive reversioner, and no 
fresh cause of action accrued to the plaintiffs on their mother's death ; it 
could not have been the intention of the Legislature, in giving a nght to 
sue for a declaration within six yearn from the accrual of the right to give 
successive rights to a senes of successive reversioners to harass the alienees 
of an estate with repeated suits in respect of the same alienation-— Chhagan~ 
ram V Ba* Mohgain, 14 Bom 512 (515) But thi3 ruling was given under 
the Act of 1859 and should not be taken as good law now, because substan- 
tial changes hav? been made in the Acts of 1871, 1877 and 1908 IT 
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Article 120 of the present Limitation Act, the question is not when the 
Cause of action anses but when the plaintiff's nght to sue accrues 

The Allahabad High Court is of opinion (virtually dissenting from the 
above Calcutta ruling) that the failure on the part of the nearest rever 
sioners to bnng a suit for a declaration under Art 125 within 12 jears of 
the date of alienation does not create any cause of action for the next 
reversioners to bring a suit within a further period of six jears under 
Article 120 A remoter reversioner is not entitled to sit still and wait for 
limitation to Tun out against every reversioner nearer in degree than 
himself An improper alienation by a Hindu widow is a wrong to the 
entire body of reversioners, and it affords an immediate cause of action to 
all of them In other words, the starting point of limitation for a suit by 
a remote reversioner is the date of alienation and the suit is governed by 
Article 120— Kunwar Bahadur v Btndraban, 37 All 195(202), 4 nandt V 
Bam Sakai, 27 O, C 173 AIR i924 0udh3Si The same view has also 
been expressed in Ckiruvolu v Chtruvolu, 29 Mad 390 (411), and Narayana 
v Rama, 38 Mad 396 (401) 

If the nearest reversioner is found to have colluded with the widow 
in the matter of alienation, the remote reversioner is entitled to bnng a suit 
for declaration and the cause of action anses as soon as the fact of collusion 
becomes known to him — Ktlnwar v Btndraban, 37 All 195 ( 2 °°) 

Suit by reversioner born after alienation —An entirely different case anses 
when the suit is brought by a remote reversioner who is born after the date 
of alienation It is a well known principle of law that one reversioner does 
not denve his title through another, (even though that other happens to be 
his father), but all of them claim from the last full owner consequently 
the nght of a remote reversioner to sue is not derived from the nght of the 
nearer one If therefore the nght of the nearest reversioner for the time 
being to contest an alienation by the widow is allowed to become larrcd 
by limitation as against him, this will not bar the similar nghts of the sub 
sequent reversioner who was born after the date of alienation The sub- 
sequent reversioner s right to sue accrues only on birth, and if he bnng* 
the suit while he is still a minor, or within three years after attaining 
majority, it is not barred, although more than twelve > cars have elapsed 
after the date of alienation — Bhagwanla v Suhhi, 22 All 33. 47 ( F 15 ^ ’ 
Abinash v Hannath, 32 Cal 62 (71) This was also the view of the Madras 
High Court in Cobtnda v, Thayammal. 28 Mad 57 (60) and Na r °y ana 
Alyar v Rama At} or, 3 3 Mad 396 (400. 4°5) But these cases have been 
overruled by the Pull Bench case of Varamma v Gopala Dasaya 41 M« c - 
659 (F B ) In this case it has been laid down that the cause of action for a 
suit for a declaration that an alienation by a widow is not binding on the 
estate, anses on the date of alienation jointly and simultaneously for the 
entire body of reversioners If, therefore, the alienation Is not impeached 
by a declaratory suit within J2 jears under Artido 125 by the nearest 
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reversioner, a remote reversioner bora after the lapse of 12 years from the 
date of the alienation will be debarred from bringing a suit for declaration. 
The correctness of this ruhng has been doubted in Das Ram v. Tirihanath, 
51 Cal. jot, at p 10S . but it has been followed by the Lahore High Court 
m Chtragh Dm v Abdulla, 6 Lah 405 90 Ind Cas 1022 

The property of a Hindu female who was the daughter of the last male 
bolder, and who was entitled to a limited estate, was during her minority 
sold by her guardian in 1891 The plaintiff (the last male holders' daughter 'a 
son) who is her reversioner, and who was not born at the date of the 
alienation, brought a suit in 1916 for a declaration that the sale was 
ineffective as against him Held that the suit was governed by this Article 
and not b> Article 125 as the alienation was not made by the female 
herself but by her guardian, and that the right of action accrued to the 
plaintiff when he was bora (in 1896), and the suit was in time as it was 
brought within three > ears of his attaining majority (secs 6, 8 ) — Das 
Ram v Tirihanath, 51 Cal 101 (108), 81 Ind Cas 522, AIR. 1924 
Cal 481 



PART VIII — twelve years. 


t2i — To avoid in- Twelve When the sale becomes 

cumbrances or under- years final and conclusive 

tenures m an entire 
estate sold for arrears 
of Government reve- 
nue, or m a patm 
taluk or other saleable 
tenure sold for arrears 
( of {rent 

510 Scope —This Article applies cot only to a suit brought by the 
auction purchaser at a revenue sale, but also to a suit brought by a trans 
feree from such auction purchaser who is entitled to the same rights as his 
assignor — Koylash v Jubru Ah 22 W R 59, Wahid Ah v Raht Ah, xa 
C W N 1029 see also Sast Dhitshan v Kramtulla 10 C W N 148 , 
N a* ay an v Kasiswar, iC L J 379 

51 x. Incumbrance —It has been held m a large number of cases that 
adverse possession is on incumbrance within the meaning of this Articlo 
or vvxtnln the meaning of the Patm Taluq Regulation {VIII of 1819) or of 
Bengal Revenue Sale Act (XI of 1839 ) — Nuffar Chandra v Rajcnitra 25 
Cal 167 (171) Kanm Khan v Rrojo Hath, 22 Cal 244 (251) , or under the 
Assam Land and Revenue Regulation — Prasanna v Jnanendra 43 Cal 
779 (782) But should be noted that where tho estate is sold subject to 
incumbrances, the adifrsc possession of the defendant for the statutory 
period before the date of sale is not an incumbrance and a suit to recover 
possession is not a suit to avoid an incumbrance within the meaning of this 
Article, and is barred even though brought within 12 years from the date 
of sale This view is dcducible from Kumar K at ait and v Syed Sarafat, X 2 
C W N 328, and Rannuddi v Naltnt Kanta 13 C W, N 407, • 

Thus, where the estate is sold (for arrears of revenue) subject to incum- 
brances and it appears that the adverse posscsson of the’defendant had 
commenced before the estate was sold for arrears of revenue, (* e , if tl>® 
defendant had been holding adversely to the old proprietors) and the 
adverse possession was sufficiently long 1 e , for more than twelve years 
before the institution of the suit to avoid the incumbrance, the suit would 
be barred by limitation even though brought within 12 years from the 
date of the revenue sale Such a suit is not governed by Article 12 r but by 
Article 144 — hatmi hkait v Drojonath, 22 Ca! 244 (2$t) 
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Where the plaintiff purchased the estate with nght to avoid incum- 
brances but it was found that the adverse possession of the defendants, 
and their predecessors commenced even before the creation of the paint such 
ad\ erse possession w as not an incumbrance w hich the plaintiff w as entitled 
to avoid within the meaning of this Article and therefore tlus Article did not 
apply to a suit to recov er possession from tl e defendants (Th“ suit fell under 
Article 144 and was consequently barred) — Kaltkanand v Btprodas 19 
C \\ N 18 “6 Ind Cas 436 The mson is that an incumbrance in OTdcr 
to be so must be one which acciued upon the tenure by the act or inaction 
of the defaulting patmdar himself and therefore an adverse possession 
in order to be an incumbrance must be a possession which haS commenced 
after the creation of the paint tenure — Ibid Therefore where the- defen 
dants had been holding adversely for a penod greatly exceeding 12 years 
and the evidence did not establish whether the defendants had commenced 
«o to hold after the creation of the paint the plaint fl s suit would fail 
because in order to bring the case under this Article the onus would be 
upon the plaintiff Jo show that the adverse possession of the defendants 
commenced after the paint was created — Btprodas v Aamini Kumar j9 
Cal 27 34 (P C) 

If the land is sold with pourr to avoid incumbrances then asuit to recover 
possession of land from the adverse possessor is a suit to avoid Incnm 
brances within the meaning of this Article and the penod of limitatiori 
runs from the date when the sale becomes final and not from the time 
when the adverse possession commenced Even if »t is regarded as a 
suit under Article 144 still the penod of limitation would run when the 
sale becomes final the possess on of the defendant being regarded as 
becoming adverse to the plaintiff only from the date of the auction 
purchase — NufJ-tr Chandra v Rajendra 35 Cal 167 (171) Piosatnav 
Jnanendra 43 Cal 779 (782) 

The penod of limitation runs when the sale becomes final and not from 
the date when possession was formally given to the purchaser at the sale— 
Prosanna v Jnanendra 43 Cal 779 (782) 

A person who had been in possession ol a portion of a revenue paying 
estate adversely to the owner for more than 12 years before the estate 
was sold for arrears of revenue under the Assam Land Revenue Regulation 
1886 would be considered as a joint propnetor liable to pay the revenue 
under sec 63 of that Regulation and therefore a defaulter within the 
meaning of sec 67 he held no incumbrance which the auction purchaser 
was called upon to annul by a suit within the period prescribed by this 
Article Being a defaulter his interest was sold away by the revenue 
«ale and the suit brought by the purchaser to recover possession of his 
share would be a suit for possession under Art 142 — Mahtm Chandra v 
Piyart 44 Cal *1* (423 4*4) 

If the patnl came to on end not by reason of sate for arrears of 
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but by voluntary rehnqutsb merit by the patmdar in favour of the Zamui- 
dar, a suit by the latter to recover possession of the land from the persons 
who had taken possession of it adversely to the patmdar was governed 
by Art 144 and not by this Article, and time ran from the date when the 
defendants took possession and not from the date of relinquishment — 
Cob*nda v Surja Kanta, 26 Cal 460 (463) 

512. Under-tenure — -This Article refers to under tenures which are 
not avoided per se by the sale but which are voidable at the option of the 
purchaser, such as a durpatn* tenure which is voidable on the sale of a 
patm tonurc On a sale of a tenure for arrears of rent under Act VIII of 
1869 or Reg. VIII of 1819 the under-tenures are not avoided ipso faito, 
but are voidable at the option of the purchaser , consequently this Article 
applies to a suit brought by the purchaser for that purpose — Tttu v Mohesh 
Chandra, 9 Cal 683, 687 (F B ) (overruling Vnnoda v Mothooranath, 4 
Cal 860} 

122. — Upon a judgment Twelve The date of the judg- 
obtamed in British years ment or recogni* 

India, or a recogni- sance 

fiance. 

513. This Article does not enable suits to be brought upon all judg- 
ments obtained in British India, but only provides a period of limitation 
for suits upon such judgments as can be sued upon — Jw v Ham)*, 3 Bom 
207 (209) Thus, no suit can be brought upon a decree, tho execution 
of which is barred by limitation — Fahtrapa v Pandurangapa, 6 Bom 7 (0) • 
Dhanraj v Lakhram, 38 All 509 (516) An action is allowed to be main- 
tained on a judgment only where the judgment cannot be enforced in any 
other way — KaUckaran v Suhhoda, 20 C \V N. 58, 30 lnd Cas 824 

An order of the High Court in its insolvency jurisdiction IS a judg- 
ment of the High Court, and a suit based upon such order is maintainable. 
Such a suit is governed by this Article — Annoda v. Nobo, 33 Cal. 5G0 

(564}. , 

Where the plaintiffs obtained a' decree against the defendant's father, 
and after his death the execution of that decree was refused as against 
the family property in the possession of the defendants, and thereupon the 
plaintiffs brought the present suit against the defendants to enforce the 
father’s decree debt against the sons, held that the suit was not governed 
by Article 122, because the sons not being parties to tho judgment obtained 
against their father, it was not binding upon them and they could not 
therefore be sued upon a judgment obtained against the fathet. It Is tt 
suit brought to enforce against the sons their pious obligation to discharge 
their father's debt, and falls under the residuary Article 120 — Prrtasam* 
v. Sttthafama, 27 Mad 243, 249 (r. P) Jn another Madras case, under 
similar facts, it was held that the suit against the son was not a suit upon 
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a judgment, because under the Civil Procedure Code do second suit would 
he upon a previous judgment the retried) provided being its execution in 
the manner provided in the Code — Itamayya v I ’enkalarabtam, 17 Mad, 
122 (129) 

The Calcutta High Court holds that a suit may be instituted in the High 
Court on a decree of the High Court itself — Allarmoney v Hurry Doss, 
7 Cal 74 (75) But the Bomba) High Court dissents from this view in 
Mtrwanji v Aslabai 8 Bom t (at p 13) 

According to the Calcutta High Court an action does not he in that 
Court upon a judgment of the Calcutta Court of c mall Causes — Moonshi 
Colam \ Curreem Dux 5 Cal 294 But the Bomba) High Court holds that 
such suit is maintainable if there is not sufficient moveable property of 
the defendant within the jurisdiction of the Small Cause Court, and there 
is sufficient immov cable property witbm the jurisdiction of the High Court 
— Taktrappa v Pandurangapa, 6 Bom 7 (10) 

Where a suit on a judgment is barred that judgment cannot be made 
the basis of a suit for the administration of the estate of the judgment- 
debtor Thus an application was made to the High Court for an order 
absolute for sale of the mortgaged property in execution of a mortgage- 
decree transferred to it for execution b) a mofussil Court, and the applica- 
tion was refused on the ground that the mortgaged properties were out- 
side the lunsdiction of the High Court , a suit was then brought by the de- 
cree holder for the administration of the estate of the mortgagor (who had 
died already) and for sale of the mortgaged properties, more than twelve 
years after either the date of the original debt or the date of the mortgage- 
decree Held that the suit was barred by limitation — Jogemaya \ Thacho - 
man t 24 Cal 473 (488) 

123 — For a legacy or Twelve When the legacy or share 
for a share of a residue years becomes payable or 

be queatned by a testa- deliverable 

tor, or for a distribu- 
tive share of the pro- _ 
pertyof an intestate 

514 Whether defendant must lawfully represent the estate — In 
earlier cases it was held that this Article applied only to cases in which 
the property was sought to be recovered as such from a person who lawfully 
represented the estate and whose legal duty it was to distribute the estate, 
as for instance, an executor — Jssur Chandra v Juggut Chunder, 9 Cal 79 j 
Aztml Huq v Maryam, 17 O C 157, Khadirsha v Aytssa, 34 Mad 511 
(512) Therefore where a Mahomedan died intestate, the estate vested 
in the heirs and no one was bound by law to djstnbute the property , a 
suit by one of the heirs against the others to recover possession of bjs ' 
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was governed by Art. 144, jf the property was immoveable, and by Art 120, 
if the property was moveable , Article 123 did not apply to the case — Kha- 
dtrsha v Ay tssa, 34 Mad 51* (513) , Z at nab v Chulam Rasul, 4 Lah }02 
(404) Atuul v Maryam, 17 O C 157 So also, where the amount of a 
mortgage-debt due to a deceased Mahomedan was realised bv the widow, 
and the other heirs brought a suit to recover the monev from lw, held that 
the suit fell under \rtic!e 120 and not under this Article, because the widow 
was not an executor or administrator repressnting the estate of the deceased 
and was not bound to distribute the shares of the plaintiffs—- U mardara) 
v IVilayat 19 All i6q (172) \n executor <le son tori, though he can be 
treated is incurring the liability of an executor for certain purposes jet 
cannot be taken to represent the estate of the deceased A suit to recover 
certain moveable -propcrti-s of the deceased from such person did not fall 
under this Article but under Article 120 — Stlhamma v Narayana 12 Mad 
487 (483) A poison who obtained a succession certificate was not a 
person who cither as executor or administrator represented the estate of 
the deceased and he was not under any obligation to distnbuto the shares 
in the property of the deceased among those entitled to them Article 
123 did not apply to a suit brought against him by the other heirs of the 
deceased for the recovery of money collected by him — ihtJannessa v 
Jsuf 4 h Khan, 50 Cal 610 (&14) 

But the current of recent decisions is to the contrary Thus in a recent 
Madras case, it has been held that this Article applies to a suit against anj 
|>crson who is m possession of the estate and bound to pay the legacies 
and is not confined to a suit against the executors or administrators only 
'•The wording of Article 123 is general , it refers to a suit for a Kgacj 
or for share of residue bequeathed bj a testator, and if the legatee has a 
cause of action agoimt the person m possession of the assets of the 
testator, I do not sec why there should be a further qualification that the 
person in possession of the assets should be an executor or administrator 
I think it will be reading into the Article words which are not there, namely 
that the suit should be for a legacy or share of a residue against an 
executor or administrator ’ Article 123 applies to a suit for a legacy 
against any person nghtly or wrongly m possession of the estate under 
such circumstnacca that be is bound to deal with it as the estate of the 
deceased Therefore a suit to recover legacy against an executor de *<n* 
tort falls under this Uticlc — Srt Raja Par/hasarathy v Sri Raja Venhaltdrf, 
46 Mad 1 (jo 43 M L J 48O. A I Ii 1722 Mad 437, Copat* v A arayana 
Swami, 23 L \\ 523 \ T K 192(1 Mad 681 

The Ju licit! Committee of the l’nvj Council applied this Artitl" <0 a 
suit brought bj a co sharer of an estate to recover his share from the other 
' co heirs m jwrtsession ot the estate, m a case of intestacy — Mating Tun v. 
Ma Thit, 44 Cal 379 (P. C ), 21 1 . W. A. 527, 10 Bur L T. tyS^Slnd 
Caj S09 
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The Bombay High Court has also held that this Article applies to every 
suit where the plaintiff seeks to recover a distributive share of the property 
of an intestate, irrespective of whether the defendant is under a legal obli 
gation to distribute it or not and that the decision of the Pnvy Council 
in Maung Tun v Ma Thit. (44 Cal 379) d splaced the previous rulings on 
this point — Srtirtniai v Ra'anba 1 43 Bom 845 (8f>o) The Calcutta High 
Court has also applied this Article to a case in which the suit was brought 
not against the executor but against the legal representative of an executor 
who was in possession of the assets — Khelramom v Dhirci dm 41 Cal 271 
(274) (But the old view has again been adopted in the recent case of 
Sourab \ Abbas Alt, A 1 R 1926 Cjil 480. 91 Ind Cvs 725) The Ran- 
goon HighfCourt also holds (following tb<; Pnvj Council decision) that 
this Article is applicable to a suit by one co heir against the other co heirs 
for a share in the corpus of an inheritance — Maung Po v Maung Shwe, 
1 Rang 403, AIR 1924 Rang 155 76 Ind Cas 855 , Ma Nan v Ma 
Shut, 4 Bur L J 76 A I R 1925 Rang 233, 88 Ind Cas*. 609 a Ma Toh 
v Mg I ««, 3 Rang 77 A I R 19*5 Rang 228 pa Ind Cas 489 , 
Ma San v Mg' Maung, 5 Bur L J <, 95 Ind Cas 514, A I R 1926 
Rang 95 

A certificate of administration granted under Reg VIII of 1827 only 
Indicates the person who for the time being is in the legal management 
of the property but does not constitute the holder of the certificate a repre- 
se 11 tain e of the estate for the purpose of distributing it am ourg lus co sharers 
There! in', a sui f bv certain co share's of a deshparde vatan to recover their 
allowance from a person who manages tnc estate under a certificate of 
administration does not fall under this Article but under Article 131 — 
Keshav v Narayana 14 Bom 236 (241). 

515 Suit for legacy — This Article applies where the substantial 
claim is to recover a legacy, even though the legacy be not assented to by 
the executor, and whether or not the suit involves the administration of the 
whole estate — Salebhai v Bat Safiabu, 36 Bom in (113) 

Where the legacy is an annual allowance and the plaintiff is receiving 
that allowance annually, a suit not to recover the legacy but to have it 
defined what the amount of the legacy is, docs not fall under thi3 Article — 
Iltmangtnt v Nabtn Chand, 8 Cal 788 (802) 

The mere fact that in a suit for kgaev there is x p ajer for adminis- 
tration of the estate as ancillary to the claim for legaej , will not take 
the rase out of tins Article and bring it under Art 1 — J»n;a»inij imr v 
Venkalakrtshnaya 25 Mad 361 {364) 

If a suit is brought by a person who is entitled under a will to a legacy 
and to a share of the residuary estate, but he docs not ask for payment of 
the legacy nor for the ascertainment of the share of the residue bat sets 
forth certain alleged acts of misconduct on the part of the defendants(who 
are administrators) with respect to their dealings with the property, 
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asks for an Recount held that the suit must be treated as a suit for recovery 
of legacy from the defendants ( and the plaint should b» amended according 
lv) under this Article and not as a suit for accounts — Cursetjee r DadMai 
10 Mad 425 {432) 

Limitation — A legacy is paj able one year after the testator s death 
Consequently a suit for legacy is m time if brought within thirteen jears 
after the testate's death — Cursetjt v Dadabhai 19 Mad 42^ (43 ) Sn 
Raja Partkasarathi v Art Raja Venkatadn 46 Mad 190 43 It L J 486 
AIR 1922 Mai 457 (476) 

Moreover the legacies are not payable until there are available assets 
to pay them and therefore time under the statute does not begin to run 
until the executor or other person liable to pay it has in his l^nds money 
With which it could be paid— Sr* Raj t Parthasarathv V Sn Raja I enkata 
dri Appa Rao (supra) affirmed on appeal Sri Raja Venkatadn v Para 
lhasarath) 48 Mad 312 (P C) 48 M L J 627 29 C W N 989 87 Ind 
Cas 3"»4 A 1 11 1925 P C 105 Thu« a Hindu widow claimed certain 
property as the heir of her deceased son She bequeathed by will the In 
some of the property before her death Her title was disputed by another 
lady who claimed to be the adoptive mother of the deceased son The 
validity of the adoption was challenged by the natural mother (testatiix) 
and litigation followed After her death suits were filed b) the benefi 
ciancs un W the wall for the payment of the legacies Held that the lega 
cics did not become payable until the executor or otlwr person liable to pay 
them had assets in their hands out of which to pay them and no on* could 
have had in his possession any fund representing the income of the estate 
until it had been final!) decided by the Court that the adoption was mvah 1 
And the suits to obtain the legacies Instituted within r» years from the fnal 
decision of the Court declaring the adoption to be invalid were not barred 
by limitation — Sn Raja lenhatadn v Parthasarathy (supra) 

516 Suit for share of residue — .This Article applies to a suit by a 
residuarj legatee to recover his legacy or share of legacy under a will an 1 
for an account for tbc purpose of ascertaining what that share is whether 
tho suit is brought against the executor or against the executor a legal 
representative — hhetramani v Dhtrendra 41 Cal ”71 (*74 2 75) 

Where a will makes certain illegal dispositions of property a smt by 
the heir of tho testator /or setting aside the will and /or recovery 0/ the 
propertv so dispose 1 as undisposed-of residue falls under this Article and 
must be brought within twelve years from the date of the testator a death— 
that being the date on which the residue becomes pa) able — Hemanglnl 
v Afohin 8 Cal 788 (S05) 

This Article also applies where the claim is for the whole of the residue— 
hkerodemoney v Doorgamorey •* C I R 118 on apjxal 4 Cal 435 

517 Suit for distributive share —A suit by a Mobomcdan (Sfapilla) 
widow for her share in her husband a property is one for a dlstnbutiv* 
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share of the property of in intestate and is governed by this Article — 
f>asmt \ Aytshanima 15 Mad 60 (61) 

A suit net to recover a distributive shire in the corpus of the estate 
but to recover the share of ‘he profits whirh accrued after the death of the 
intestate falls under Article 120 an 1 not under Article j 21 — Mating Po 
\ MaurgShve 1 Rang 405 AIR io’jRang 155 

A suit by a Mahoraedan -widow to recover posse sion of the entire estate 
of her deceased husband on the ground tint according to custom and en 
tries made »n the u <ntb vf an she was entitled to succession and to inherit 
the entire propertj left bj her husband is not a suit for 1 distributive share 
of proper* j consequently Article i’3 cinnot applj Article 120 governs 
the suit as it is not provided for elsewhere — Mahonted Riasat \ Ilasm 
Banu ai Cal *57 163 (PC) 

Where after the death of her mother 1 Muhammadan woman and 
the defendants hate enjoyed the property in common and she is afterwards 
excluded bj the defendants a suit by her to recover possession is not a suit 
for dis'nbntive share under this Article because the cause of action is no* 
based on the fact of inheritance from the original owner but on the fact of 
di*possession and the suit is a «uit for possession under Art 144 — Ab-iul 
Bader \ Aishanmd 16 Mid ( 1 (63) (F B ) This Article does not apply 
to the case of Mihomedans who succeeded to the property of a deceased 
relative and b> agreement amongst thems Ives continue to own as tenants 
in common instead of dividing it To such a ca«c the ordinary law (Art 
144) applies and time l>eg-ns to run against one tenant in common when tie 
other tenant in common does some act the effect of which is either to 
exclude his co tenant from the joint property or deny his rights to share — 
KaUangotoda v Bibtthaya 44 Rom 04* 22 Bom L R 936 Birdinv 
Umrav 45 Bom 319(521) It is well known that in the case of an estate of a 
Hindu Buddhist or Mahomedan the heirs of a deceased person very often 
leave the estate undivided and either enjoj the profits jointly livmgln com* 
mensahty or divide the profits among themselves In such cases Article 123 
is inapphcabl* for the reason that the heirs have taken their shares but 
instead of dividing the property and enjoying their shares separately they 
have agreed to enjoy the whole property jointly There is therefore no 
property of the intestate left to distribute and Article 123 cannot apply 
When under such circumstances one of the 1 eirs is excluded from joint 
enjoyment he sues to recover not a share in the estate of the deceased 
but his share in joint property The suit is one for partition and Article 
142 or 144 will apply — Ma Nan v Ma Shtve 4 Bur L J 76 A I R 
1925 Rang 233 88 Ind Cas 609 Mating p 0 v Maut g Shut 1 Rang 
405 A I R 1924 Rang 155 76 Ind Cas 855 Ma San v Mg Mauvg, 
5 Bur L J 4 93 ind Cas 514 A I R 1926 Rang 95 

Commencement of limitation —The plaintiff sued the defendant 
h«*r distributive share of the property of her intestate husband The 
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fend ant applied for letters o! administration and obtained the order in 
190-* T 1 e suit was brought within six years from that date It was 
held that the suit was within time that until the right to obtain letters 
of administration was determined the person entitled to represent the 
estate was unknown and time began to run from the date of the judgment 
directing the issue of the letters of administration to the defendant — 
Syed Faye v Sttara 15 C W X 107 

A similar interpretation must be given to the words pa) able and 
'deliverable as used in this Article a share in the property of an intestate 
would not be deliverable until the administrator to whom letters of adm*m 
stration had been granted had in his hands the share to bcdehiercd and 
similarly a legacy or a share in a legacy also docs not become payable until 
the executor or other person liable to pay it has in his hands money with 
which it could be paid — Sri Raja Venkatadn v Paratkasarathy 48 Sfad 
312 <P C ) 

518 Effect of limitation — The widow of a Parsi^ who died in 1837 
Jeavmg two sons surviving him took out letters of administration to the 
estate in 1838 and then solely possessed and enjoyed the property till 
her death m 1897 although she was entitled by law to a widows sh* ve 
therein and the sons were entitled to the remainder A suit was instituted 
by the sons in 1897 to recover their shares of the propert) Held that their 
claim had become barre^ by this Article and their nght to such shares had 
b en extinguished un ler section 28 — Nairojt v Peroieba 1 •’J Bom 8° 

124 — Tor possession of Twelve When the defendant^ 
an hereditary office years takes possession of the , 

office ad\ersely to the 
plaintiff 

Explanation — An here- 

ditary office is p 05 
scssed when the pro 
fits thereof are us 
uilly received or (if 
there arc no profits) 
when the duties 
thereof are usuall) 

- performed 

519 Hered tar 7 office —This Article applies only where the appoint 
ment to the office is by succession through inheritance If the office it 
not hereditary and the appointment is made by nomination Ibis Article 
woutl not apply — Jagannaih v Dirbhadra 19 Cal 776 (779) A suit to 
recover possession of t! e office of DhaxmaVarta of a temple based on a right 
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by prescription and not on a hereditary nght to the office, is governed by 
Article 120 and not bj this Article — Kidambi Rogai achanar v Ttnmtala 1, 
26 Mad 113 (115) 

The plaintiffs sued for a declaration that they were hereditary li ha duns 
of a certain Mahoniedan darga and as such entitled to perform the duties 
attached to the office for 21 davs in each month, and during that period 
to receive the offerings made b> the worshippers at the darga it w as 
held that the suit fell under this Article— Sarkutn Abu Torah v Rahaman 
Bulsh, 24 Cal S3 (90) 

Where a shebait docs not appoint his or her succe«or as provided in 
the will of the founder and where there is no other provision for the appoint- 
ment of shebait, the management of the endowment must revert to the 
heirs of the founder, and the office of shebait henceforth must be hereditary 
in the founder s familj , a suit for possession of such an office falls under 
this Article — Jagannath v Jlunjil, 25 Cal 354 (36-1) 

\\ here the testator appointed his wife trustee and the plaintiff as joint 
trustee, and directed that the succession thereafter should be hereditary, 
held that the office was hereditary A hereditary office subject to a tempo- 
rary incumbency bv a person not in the direct hue of succession is still an 
hereditary office — Sarny ana v Nagappa, 22 L W 870, AIR 1926 
Mad 245 

520 Suit for possession of property — A suit to recover the here- 
ditary managership of a temple and for possession of the properties of the 
temple Is governed !>\ this Article There is no distinction as regards 
limitation between a claim to an office and a claim to the property of an 


endowment — Gnanasan'band v Velu Pandaram, 23 Mad 271,279(1* C), 
Ram plan v Nani Lai, 39 All 636 (640) A suit to recover possession of 
a choultry building belonging to a chanty by one alleging himself to be its 
hereditary trustee is governed by this Article — Stngaravelu v. Chokkaltnga, 
46 Mad 523 (527). 43 '* L J 737 

Therefore where the suit to recover the office of the trustee of a temple 
is barred, a suit to recover possession of the property of the endowment is 
also barred At the s-une time the right to the property is also extinguished 

GoUndasamt v Dahshmamurthi, 35 Mad 92 {9() , Gnanasambanda v 

Velu Pandaram, 23 'tad 271, 279 (P C); Ramanathan v Murugappa, 
27 Mad 192 (196) : Ram Plan v Natid Lai. 39 All 636 (640) j Alagmswam* 
v Sundartswar, 2 1 Mad 278 (287) 

521. Other suits — A suit to assert the plaintiff’s personal right to 
manage or control^ he management of the funds of a tetnple, by nght 
of inheritance may fall under this Article — Balttant v Puran Mai, 6 All. 


1, at p 10 (P. C ) t 

A suit for emoluments and honours of the office of A ihyapaha is governed 


by this Article — Bagunath ehtnar v Tunvengada. 8 Ind Cas, 883. 
An alienation of the management of a temple by the hereditary 1 



46 ( THE INDIAN LIMITATION ACT. [ART 1 24 

is void and does not requtre to be set aside Articl* 91 therefore does not 
apply to a suit brought by the succeeding trustee to recover the estate from 
the alienee This Article will govern the smt—Naravanan v Lahshmn, 
39 Mad 456 (459) 

A suit by existing humans for a declaration that the appomtmeQt of 
ansther person as kamam jointly with them is void, is not a suit for pos 
session of the office of karnam (since the plaintiffs are already in possession) 
and this Article does not apply — Lahshmmarayanappa v Venhataratnam, 

17 Mad 395 (396) 

A suit by a shebait to have the conduct of the worship of a thakur 
and the custody of his image placed in proper hands would fall under this 
Article or Article 144 — Gos saint Sri Gnihanj 1 v Pomanlaljt 17 Cal 3, at 
fl, 22 (P C) 

522 Limitation —limitation runs when the defendant takes possession 
of the office adversely to the person entitled to it, and not when the plain 
tiff becomes entitled to the office Thus, where a slanom holder purported 
to transfer absolutely his nght of management of the devasuom properties, 
and his successor m the slanom brought a suit for recovery of the properties 
within 13 years of his succession to the office but more than 13 jears after 
the date of the transfer by the preceding stanom holler, h-ld that tho suit 
was barred by this Article The possession which had become adverse 
to the previous slanom holder became adverse to the p-esent stanom holder 
as he demed his right to sue from the previous holder, within the meaning 
of the word 'plaintiff as define I in sc" 3 — Iiaja-of Pa'ghat v Paman Ihtnt 
41 Mad 4 (10), 33 M L J 26 42 Ind Cas 22 The word 'plaintiff in the 
third column includes a person from or through whom the plaintiff derives 
his nght to sue Therefore where the defendant hai held possession of the 
hereditary office adversely to the plaintiff t predecessor - more than 12 years, 
th" plaintiff s title to the office was extinguished by sec 28 — Gnanasam 
bandha v Vila Pandaram 23 Mad 271. 379 (P C ) . Pam Ptan v Wand 
Lai, 39 All 636 (Gjo) , Jagannadha v Jiama Dass 28 Mad 197 (201) 

523 Advers* possession — There can be no adverse possession so long 
as there is no lawful trustee who could claim to recover the office from 
the person who claims to hoi I it alversely — Pilaniyandi v Vadamala ». 

18 Ind Cas 373 . on appeal, 2 L XV 723 . Untayurubhugam v VaUhina 
thasanu 9 M L T 48 3 Where the office of trustee was vacant for 2| 
yeirs from 1883 to 1907, and the plaintiff was appointed trustee in 1907, 
and the defendant has been in possession of the office before 1907, it was 
held that the defendant s adverse possession commenced only from I 9 ° 7 . 
when the plaintiff was appointed — PaJamyandi v Vah n i/ji, 18 lad Cas 
373 ('fa* 1 ) 

There can be no adverse possession of an office where the person holding 
it ail verse! v was utterly incompetent to hold the office Thus, the Office 
of the shebait of a temple must be h» 1 d by a Brahmin ; if a non Brahmin 
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takes possession of the offioe such possession cannot be adverse to the real 
claimant for a non Brahmin t« not competent to ho! 1 the office of shebrnt 
or to perform the duties of that office Possession by him for any length 
of time will not constitute adverse possession A suit against him will not 
be barred because every act of appropriation of the income of the temple 
property will constitute a fresh actionablo wrong— Jalanakar v Jkarula 
4 * Cal 244 ( J 5 *) p C (reversing Jharula v Jalandhar 30 Cal 887) 

Where the right of trusteeship together with the tempi- and its en 
down’nts is alienated by a Hindu widow (who was the trustee) in favour 
of the defendant, a suit by the reversioners for a declaration of the invalid 
ity of the alienation ma de by the widow and for possession of the temple 
properties brought more than twelve jears after the alienation but within 
three years after the widow s death is barred in as much as it 13 one for 
recovery of an hereditary office and governed by Art 124 not by Art 
i(t There is no distinction between an akonation made by a female 
trustee and that mad* by a mal- trusteo th- plaintiff 3 derived their title 
through the widow and the possession of the defendant against her became 
adverse to the plaintiffs aUo — Jagannadho v Rama Dass 28 Mad 197 

(ZOO 201) 

Where after the death of the last trustee of a public religious Institution, 
the office devolved by inheritance on his male descendants by his two wives 
aid the management was for a time cond ictcd by the two branches respec 
lively m rotation but afterwards the members of the jun or branch had 
discontinued possession of the immoveable properties belonging to the trust 
as also the performance of the duties appertaining to the office and the 
members of the senior branch had been m 1 1ms successively in possession 
of the properties and had performed the duties to the exclusion of and ad 
versely to the members of the junior branch for more than 12 years held 
that the nght of the members of th« junior branch as a body had been extin 
guished and not the nght of this or that individual member only and the 
members of the senior branch as a body had acquired the sole management 
of th» trust — Ramanathan v Murugappa 27 Mad 192 (196 197) 

Adverse poss-ssion by the defendant may be tacked on to the previous 
adverse possession of his predecessors in office Therefore where Jn a suit 
under this Article it was found that the defendant was in adverse possession 
of the office of archaha for 3 ytars but h s predecessors were successively 
in adverse possession for over sixty years the suit was field to be barred— 
Krtshnaswa nt v Veeroswam* 36 M L J 93 49 Ind Cas 393 
For other notes on the subject sec under Article 144 
125 — Suit during the Twelve The date of the ahe- 

hfe of a Hindu or years nation 

Muhammadan female 
by a Hindu or Muha 
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himadan who, if the Twelve The date of the alien- 
female died at the date years. ation 
‘ of instituting the suit, 
would be entitled to 
the possession of land, 
to .have, an alienation 
of such land made by 
the female declared to 
be void except for her 
life or until her re- 

pHSo!ArtM.--rb«rts« » *" “f “» Art f 
only to the Imsl »«■-»“ «" 

« JtM oriy to , »“<« “ «“ P™^rty^B»« jr ™«( V SM<, 

22 All 32 (F B J at P A 1 

A soil by the remo “ re " erau, “ r “ sotsmed by Art no, not by Art 
- Tk>r»*M'. 10 M L] sto , YnHaU » Tul,arm 

3 M W N 3° Guniupalh v Gunlupalh 24 M t, J 183 Aflandi 
™ l Ra>H Sahai 27 O C 173 »evro } v Shwram. 70 PR »9l4- 
Ca* 463 Thakur v Ganesht 15 P R 1916 Abxtaih v liar math 32 
Cil 62 (71) KHnwa* v Bindrabatt 37 All 195(202), Dhaguanlv SaMr, 
22 All 33 IF B ) 

Th& Madras cases cited above seem to be no longer good law in new of 
the opinion expressed in two Full Bench cases that the first column 0! 
Article «2 a may be so construed as to comprehend a remote reversioner 
allowed by law to sue in place of the nearest reversioner, and that a suit by 
a nearest reversioner contemplated by Article 125 is a representative suit 
brought on behalf of all the reversioners immediate or remote ; In other 
words, a suit by a remote reversioner is also governed by this Article 
Chruvolu v CMruvofu 29 Mad 390, at pp 409, 4J1 (F B) , Varawma 
v Gopalada ayy 1, 41 Mad 659 (r B,) 

This Article apphes'only to a suit by a reversioner for a declaration that 
an alienation made by the widow is not binding on the reversioner , hut a 
suit by a revers oner for a declaration that an adverse possession set n? 
by* the defendants (who were originally tenants) In respect of certain p^ 0 ' 
petties fs not binding on the reversioner, and that he is entitled to succeed 
to the properties on the death of the widow. Is not a *nlt nflde$ Article 
1 23 but 1* governed by Article 120 — Hamaiwaml v. TbayammaS, & Mad 
48? (,90) 

Article 125 provides for the case of a reversioner who seeVj io challenge 
the alienation made by a Hindu female oc other limited owner ; It docs not 
apply where the alienation was made by a transferee from » Hlndn female 
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limited owner or by a stranger holding under her — Bolbhaddar v Prag 
Da I 41 All 492 (532) 

Mono\ cr this Article applies to a suit brought dunng the lifetime of 
the female who made the alienation If the alienation was made bj the 
plaintiffs' maternal grandmother and the plaintiffs bring the suit after 
the death of the maternal grandmother and dunng the lifetime of their 
mother, the suit does not fall under this Article but under Article 120 — 
Bhagwanta V Sukh », ’2 All 3, atp 41 (T B) Narayana v Rama, 38 
Mad 396 (329) 

This Article does not apply where the alienation was not made by the 
female herself, bnt was made dunng her minonty by her guardian A 
declaratory suit in respect of such alienation falls under Article 120 — 
Dai Ram v Ttrtha Nath, 31 Cal 101 (108) 

This Article would apply where the suit is brought by a person who 
was a remote reversioner at the time of the alienation, but who i3 the 
immediate reversioner at the time of institution of the suit , cf the words 
of the Article . "who if the female died at the date of instituting the suit 
would be entitled to possession * Thus where the alienation was made 
by a female (the daughter of the plaintiff s uncle) in 1896, when the 
plaintiff s father was the immediate reversioner and then his father died 
without questioning the alienation and thereupon the plaintiff instituted 
the suit in 1909 held that the suit fell under Arbclu 12-, because the 
plaintiff was a person who would be entitled to the possession of the land 
if the female died at the date of institution of the suit — Veerayya v 
Gangamma, 36 Mad 570 (572) 

525 Alienation —Where a creditor of the deceased male holder brought 
a suit against the widow for recovery of th* debt and in execution of the 
decree in that suit brought certain properties to sale h-ld that this did not 
amount to an alienation by the widow — Chhaganram v Bai Motigavn, 
14 Bom 512 {515) 

But it is not necessary that the 'alienation' contemplated in this Article 
should be made by a written document It is sufficient if the act of the 
female necessarily resulted in the transfer of the estate to the transferee 
Therefore, the action of a Hindu widow, in causing a collusive suit to be 
brought against her and confessing judgment therein whereby the plain 
tiff in that suit got a decree for possession of property of which the widow 
was in possession holding a Hindu widow s estate amounted to an ‘‘aliena 
tion" of such property within the meaning of this Article — Sheo Singh v 
Jeont, 19 All 524 (526) Similarly, the widow's act of allowing a decree 
to be passed on a fictitious award by which the whole property of her 
husband was divided among certain female members of the family who 
thereby took absolute estate in the shares alloted to them, amounted 
to 'alienation* of the property— Ram Saruf> v Ram Dei, 29 AH 239 
2 43 ) 
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mmadan who if the Twelve The date of the alien- 
female died at the date years ation 
of instituting the suit, 
would be entitled to 
the possession of land 

to .have an alienation • 

of such land made by 

the female declared to 

be \oid except for her 

life or until her re- 


marriage 

52} Scape of Article — Thenght to see under this Article belongs 
only to the nearest reversioner even though such reversioner be a female 
entitled only to a woman’s estate in the property — Bhagniant v Sutti, 
22 AH 33 (F B ) at p 41 

A suit bv the remote reversioner is governed by Art J20, not by Vrt 
125 — Kalanathal v Thirtl h athi :o M L J 229 Venkata v Tuljaraw 
1917 M W V 30 Guntupalh v Guntupolh 14 M L J 18J Aranjt 
v Rant Sahat 27 O C 173 Devraj V Shnram 70 P R *9f-f 2 5 
Cas 463 Thafotr v Ganesht 15 P R *916 Abmash v Hamath 3 
Cal 6» (71) huntoar v Btndraban 37 All 195(202) 


22 AH 33 (r 13) 

The Madras cases cited abo\e seem to be no longer good law in new of 
the opinion expressed in two Tull Bench cases that the fnt column ol 
Article i2j ma> be so construed as to comprehend a remote reversioner 
allowed by law to sue in place of the nearest reversioner nnd that a suit by 
a nearest reversioner contemplated by Article 125 is a representative suit 
brought on behalf of all the reversioners immediate or remote , In other 
words a suit bj a remote reversioner is also governed by this Article— 
CAtruaolu ^ Cktruoolu 29 'lad 390, at pp 40? 411 (T B), 3 ara* 1 * 1 


v Gopaisda ayy ' 41 Mad 639 (r B) 

This Article applies onI> to a suit by a reversioner /or a dedarahoi t a 
an alienation made by the widow b not binding on tho reversioner , hot a 
suit by a revers oner for a declaration that an adverse possession set up 
by* the defendants (who were originally tenants) in respect ot certain pro- 
perties Is cot binding on the reverstoocr, and that he is entitled to socce 
to the properties on the death ot the widow, b not a suit umleij. Atti * 
i2j bnt is governed by Article 120 — Rimisaami v TA ays «>"*/, '1* 


Article i2j provides for the case of a reversioner who aeefcs to challenge 
the alienation made by a Hindu female or other limited owner • It does nc 
apply where the alienation was made by a transferee from » Hindu frnu 
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limited o«mer or by a stranger holding under her — Balbhaddar v Prog 
Da t 41 All 40 i (S«J 

Moreover thi 3 Article applies to a suit brought during the lifetime 0/ 
the female who made the alienation Ff the alienation was nude by the 
plaintiffs maternal grandmother and the plaintiffs bring the suit after 
the death of the maternal grandmother and during the lifetime of their 
mother the suit does not fall under this Article but under Article 120 — 
Bkagmants v Suhhi, ’ All 3 at p 41 <r B) Nor ay am v Rama 38 
Mad 396 ( 319 ) 

This Article does not applv where the alienation was not made by the 
female herself but was made dunng her minority bj her guardian A 
declaratory suit m respect of such alienation falls under Article 120 — 
Das Ram v Tirtha A Talk 51 Cal tor (ro8) 

This Article would apply where the suit is brought by a person who 
was a remote reversioner at the time of the alienation but who Is the 
Immediate reversioner at the time of institution of the suit cf the words 
of the Article who il the female died at fAe date 0/ instituting the suit 
would be entitled to possession Thus where the alienation was made 
by a female (the daughter of the plaintiff s uncle) m 1896 when the 
plaintiff s father was the immediate reversioner and then his father died 
without questioning the alienation and thereupon the plaintiff instituted 
the suit in 1909 held that the suit fell under Article 125 because the 
plaintiff was a person who would bo entitled to the possession of the land 
if the female died at the date of institution of the suit — Veerayya v 
Cangamma 36 Mad 370 (572) 

525 Alienation — Where a creditor of the deceased male holder brought 
a smt against the widow for recovery of th* debt and in execution of the 
decree in that suit brought certain properties to sale h-id that this did not 
amount to an alienation by the widow — Ckhaganrat < v 77 ai MoHgavn 
j 4 Bom 512 {515) 

But it is not necessary that the alienation contemplated m this Article 
should be made by a written document It is sufficient if the act of the 
female necessarily resulted in the transfer of the estate to the transferee 
Therefore the action of a Hindu widow in causing a collusive suit to be 
brought against her and confessing judgment therein whereby the plain 
tiff in that suit got a decree for possession of property of which the widow 
was in possession holding a Hindu widow s estate amounted to an ahena 
tion of such property within the meaning of this Article — Shea Singh v 
Jeon* *9 All 524 (32b) Similarly the widow s act of allowing a decree 
to be passed on a fictitious award by which the whole property of her 
husband was divided among certain female members of the family who 
thereby took absolute estate in the shares alloted to them amounted 
to 'alienation* of the property— Raw Samp v Rom Dei 29 All 239 

UO »<!) 
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A compromise made by a Hindu widow in respect ot her deceased 
husband s estate by which certatn moveable and Immoveable properties of 
her husband are partitioned amounts to an alienation and Is not binding 
on the reversioner even though it has been followed by a decree of the 
Court — Sohan Btbi v Ht ran Btbi 1 Ind Cas rfio (All ) To see whether 
a compromise amounts to an alienation the test is to find out whether 
the property is claimed by the opposite party by a title before the compro 
mise or whether he has first derived his title thereto by virtue of and under 
the compromise — Gadtraja v Venktah 16 M L T 180 53 Ind Cas 211 
Thus 3 widow alienated the property and after her death the daughter 
sued to set aside the al enation but subsequently compromised the suit by 
an agreement by which she acknowledged the validity of the wi lows 
alienation and relinquished her claim In a declaratory suit brought by 
the daughters sons it was held that the compromise by the daughter di 1 
not amount to a fresh alienation — Ibid 

The creation of occupancy rights by a widow is an alienation and is 
Invalid as against the right of the reversioner and the cause of action accrues 
when the occupancy rights are created — TItrav Chathu 19x5 P L It 1x5 

A suit on a mortgage was brought against a widow in 1900 arid the 
widow at first contested the suit but later on abandoned her defence 
A decree was obtained in that suit and the mortgaged property was sold 
in 1903 in execution of that decree The reversioner brought the present 
suit in 19x2 to set aside the sale It was 1 eld that the widow s act of 
withdrawing the defence in 1900 could not be said to amount to an a! cnx 
tion To constitute alienation it must be clearly prove! that the wilow 
had done an act which necessarily resulted in the transfer of the properlv 
Moreover the Court sale cannot be treated as a private sale ♦ To justify 
us In treating the Court sale as a private sale by the widow it must lx* 
shewn that it was the necessary result of some collusive arrangement 
made by her to use the Court as. a medium or in other words that she 
intended to transfer the property by means of a Court sale and took step* 
to bnog it about — Itoxga Bow v Ponganayoht 35 M L J 47 
Ind Cas 57 s 

525A Starting point of limitation —The period of limitation runs 
from the date of the alienation If the reversioner was a minor at the date 
of the alienation then by the appl cation of secs 6 and 8 he Is entitled lo 
institute his suit within three years after he attains majority even though 
more than xi years alter the date of alienation — I eerayya v Gangomma 
36 Mad 570 (572} It should be noted that this point has not been over 
ruled by the Full Bench case of l aramma v Gopaladarayya 4 X Mad 6j9 
because the question direetjy arisingin the Full Bench case was in relation 
to a auit brought by a person bom after the date of alienation and rot to 
a suit by a jwrwn who was a minor at the date of alienation *we 4 X Mad 
639 at p 6?x 
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A. Hinds widow alienated some of her husband's property in 1874; 
her daughters sued in 1892 to have the alienation set aside, but withdrew 
the suit on the ground that the alienation was valid The daughter's sons 
sued in 1S95 for a declaration that neither the original alienation nor 
the withdrawal of the suit aSectcd their rights Held that the with- 
drawal of the suit in 1892 »as a confirmation of the alienation of 1874 
and gaw the plaintiffs a fresh cause of action, so that the present 
suit was not time barred — Mullapudi Ralnam v Mullapudi Ramayya, 
33 Mad 731 Dut m jjM L J 361 ated above, the withdrawal of 
a ( suit was held not to amount to an alienation or to give a fresh 
cause of action. Similarly, in 26 M L T 180, 53 Ind Cas 171 (ated 
abase) a compromise of a smt did not give a fresh starting point 
for limitation 

526 Effect of bar of limitation — Although the nearest reversioner 
may be debarred by lapse of time from bnnging a suit under this Article, 
the remote reversioner will not necessarily be barred likewise The pnn- 
aple is that one reversioner does not derive his btle through another, 
but all of them claim from the last full owneT , thereloie limitation against 
a nearer reversioner does not operate as a bar against a remote reversioner— 
Abtnash v Hannath, 32 Cal 62 (71) ; Dhagwanla v Sukhi, 23 AH 33 (F. B ) 
The Madras High Court however holds that a suit by a reversioner to set 
aside an alienation by a Hindu widow is a representative suit on behalf of 
all the reversioners, then existing or thereafter to be bom, and all of them 
• have but one cause of action, which anses on the date of the alienation 
Hence, if by failing to sue within 12 years allowed by Article 123, the exis- 
ting reversioners become barred by limitation, the reversioners thereafter 
born are equally barred — Varamma v Gopaladasayya, 41 Mad 659 (F B) 

A similar view has been expressed in Chiruvolu v Chiruvolu, 29 Mad 390 
(F IS ) The Judiaal Committee have also expressed the view that the re- 
versioner s suit in such cases is a representative suit in which he represents 
not only himself but the whole body of possible reversioners — Venkata 
narayana v Subbammal, 38 Mad 406 (P C ) . Janakt Ammal v. Narayana 
sami. 39 Mad 634 (P C) 

Further, it should be noted that this Article applies only to suits filed 
during the lifetime of a female for obtaining a declaratory decree. If, 
however, no suit is filed dunng her lifetime by the presumptive heir, a 
separate right, 1 iu , the nght to immediate possession, anscs on the death 
of the female — Prosanna v. Afiolonnessa, 4 Cal 523 (525) In other words, 
where a reversioner neglects to sue for a declaration that an alienation 
made by the widow is invalid and not binding on him, within the time 
atlowed by tlus Article, he does not thereby lose his nght to question 
alienation on the death of tho widow by instituting a suit for posse<- 
(Art 14 1) to dispute the alienation on such evidence as may 
available — Dapayya v. Akarnma, 36 Ind Cas 2 33 (Mad ) , 
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Chiruvoht, 29 Mad 390, 408 (F. B) ; Mesraaj v. Girijanundan, t2 C. \V. N. 
s 57 ( 859 ). 

126 — By a Hindu'govem- Twelve When the alienee takes 

cd by the law of the years. possession of the pro- 
Mitakshara to set perty. 

aside his father's 
alienation of ancestral 
property 

527 Scope of Article — This \rticlc applies to suits to 'set aside’ a 
fathers alienation, * e , to cases where immediate relief is sought ; it docs 
not apply to a suit for a mere declaration that an alienation made by the 
plaintiff s father and the widow of his father s divided brother would not 
affect his reversionary rights — Dev Raj v. Shtvram, 70 P. It. 19x4. 25 Ind. 
Cos 463 Such a suit falls under Article 120. 

A suit not for a declaration of the invalidity of the alienation but for 
annulment of the sale, is governed by this Article and not by Article 
no , and it is not necessary for a suit under this Article that the plaintiff 
should pray for possession of the property, along with the prajer for 
annulment— Gokha Ram v Sham Lai,* 3 Lah. 426 (430), A I. It *9-3 
Lah 268 

Lvcn if tho pi untill claims possession, the suit fails under this Article; 
the words 'to set aside a fathers alienation” include also a suit in which 
possession is chime I — Mania v Ramasami, 41 Mad. 650 {653) 

This Article would apply even though the father alienated the propert) 
as the manager and guardian of his minor sons Article 44 would not 
applj to such a case as then, can be no guardian of coporcenarj propert) — 
Ganesha v Amirlhasami, 1918 M IV. N 892 But where a father 
alienated the property of his son which his son acquired from 
his mother, this Article cannot apply, because the property was not 
ancestral property — A rum again v Pandtyan, 40 if L. J. 475, 62 Ind 
Cas 630 

A suit by a son to obtain a share by partition of joint family property 
under the Mithila Law, tho father’s share having been sold in execution 
of a decree, is not a suit to set aside an alienation (for execution sale is not 
alienation], but one to which Art 127 would apply — IssurtduU v. Ibrahim, 

8 Cal. 633 (633). 

, The doctnne of nght by Urth m the son u wholly antiquated and incon- 
venient for modem times. Tho Privy Council (la 34 AIL 296) (have taken 
advantage ol tho texts relating to the fathers power of alienation for 
antecedent dobts to mitigato tho inconvenience of that doctnne, and the 
legislature has previJ ed by a special Article 126 for tho perfection of the 
title of an abenee irom the father hen a Hindu son who wants to fak* 
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advantage of the antiquated Mitakshara. law seeks to set aside such an alie- 
nation It is significant that the Alienation under Article 126 need not 
be for consideration It is also significant that Article 126 applies alike 
to an alienee t nth and without notice The Legislature has clearly fixed 
an overt and patent fact, namely the taking of possession of the property 
by the alienee as the event from which the period has to be calculated, so 
as to a to id as far as possible the difficult questions as to notice — Muma 
Coundan \ Ham as ami, 41 Mad 650 (656) 

528. Moveable property — A suit to set aside a sale of bnt jajmani 
hahis purchased with ancestral funds, would be governed by Art 126 
This Article refers to both moveable and immoveable property belonging 
to a joint family — Kisken v Shtb, 3 Ind Cas 505 

S29 When time runs — The cause of action accrues when the alienee 
takes possession, and no new cause of action arises on the death of the 
plaintiff s father. Thus, where the plaintiff s suit to set aside a sale-deed 
executed by his father in XS96 was dismissed, and then on his fathers death 
in 1910 he again brought a suit m 1911 to set aside the sale-deed and to 
obtain jxjssession, alleging that a new cause of action arose on his father's 
death, held that the second suit was barred, as it was brought more than xa 
years after the alienee took possession, and further as the former suit 
operated as res judicata m respect of the latter suit — Ramasami v. 
ranamamalat, 26 Ind Cas 873 

A family property owned in equal moieties b> a Mitakshara father 
and A. his undivided son, was mortgaged with possession by them both 
to B in 1892, Afterwards in 1897, the equity of redemption in the entire 
property was sold to C by the father as though it w ere his self acquired 
property In April 1898, C paid up the mortgage amount and obtained 
possession of the property from the mortgagee On his fathers death, 
A sold his half share to D, who then brought a suit in August 1912 against 
A,B,%nd C for possession of A s half share on payment of half the mortgage- 
debt Held that the suit was governed by this Article, being in effect a suit 
by the son’s transferee against the father s transferee to set aside the trans- 
fer by the father, and was barred, having been brought more than 12 years 
after C took possession (April X898) Even if Article 126 did not apply. 
Article 144 did, and the suit was equally barred because when C took 
possession in 1898. he took possession as the sole owner of the equity of 
redemption of the entire property and not of the half share of the father 

only , consequently his possession became adverse from that date Muma 

Goundan v. Ramasami, 41 Mad 650 (652, 638) 

If the plaintiff was a minor when his father alienated the property, 
the provisions of secs 6 and 8 will apply If the plaintiff fails to bnng 
the srnt within 3 years of his attai nin g majority (sec 8), it will be barred 
and his right to the property wilt be extinguished — Lacfoni Naram v. Kishan 
Kishore, 38 All. 126 (130) 
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ChtrtvoUt 29 Mad 393 403 (F B) Mtsrav v Gtnjanundan 12 C W N. 
*57 ( 859 ) 

126 — By a Hmdu'govcm Twelve When the alienee takes 

ed by the law of the years possession of the pro- 
Mitakshara to s^t perty. 

aside las father s 
alienation of ancestral 
property 

527 Scope oi Article —This Vrticlc applies to suits to set aside a 
father s alienation * * to Cases where immediate relief is sought , it docs 
not apply to a suit for a mere declaration that an alienation made by the 
plaintiff s father a id the vi lo v of his father s divided brother would not 
affect his reversionary rights — Deo Raj v Shivram 70 P It 1914 *5 I°d 
Cos 463 Such a su t falls under \rticlc 120 

A suit not for a dec! 1 ration of the invalidity of the alienation but for 
anuubne’ i of the sale is governed by this Article and not by Article 
ijo and it is not necessary for a suit under this Article that the plaintiff 
should pray for possession of the property, along with the prayer for 
annulment — Gokha Ra 1 v Sham Lai 3 Lah 426 {430) AIR* * 9*3 
Lah 268 

Lvcn if tho pl-untiff claims possession the suit falls under this Article 
the words to set osidu a fathers alienation include also a suit In which 
possession is chime 1 — Vim 1,1 v Ramasami 41 Mad 650 (655) 

Ihts \rticlc would apply even though the father alienated tho property 
as the manager and guardian of his minor sons Article 44 would not 
applj to such a case as then, can be no guardian of coparcenary property— 
Ganesha v Anurlhasam 1918 M W N 892 But where a father 
alienated the property of his son which his son acquired f rom 
his mother this Vrticle cannot apply, because the jfro perty was not 
ancestral property— Aru nugait v Pandiyan 40 Jf L. J 47J 62 Ind 
Cas 630 

A suit by a son to obtain a share by partition of joint family property 
under the Mithila Law the father's sharo having been sold in execution 
of a decree is not a suit to set aside an alienation (for execution salo i* not 
al c nation) but one to which Art 127 would apply — Issundatt y Ibrahim 
8 Cal 653 (633) 

The doctrine of nght by Urth 111 the son u wholly antiquated and Jncoa 
vewent for modem times Tho Privy Council (in 34 All apftjjhave tahen 
advantage of the text* relating to tho father* power of alienation for 
antecedent debt* to mitigate tins inconvenience of that doctrine and the 
legislature has provided by a special Article 126 for the perfection of the 
tltt* of *n aheore from the father when a Hindu son who wants to 
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advantage of the antiquated Mitakshara law seeks to set aside such an alie- 
nation It is significant that the She nation under Article 126 need not 
be for consideration It is also significant that Article 126 applies alike 
to an alienee tntJi and tciffcowl notice The Legislature has clearly fixed 
an overt and patent fact, namely the taking of possession of the property 
by the alienee as the event from which the period has to be calculated, so 
as to avoid as far as possible the difficult questions as to notice — Munia 
Goundan \ Uamasamt, 41 Mad 650 (656). 

528. Moveable property — A suit to set aside a sale of bnt jajmant 
bahts purchased with ancestral funds, would be governed by Art 126. 
This Article refers to both moveable and immoveable property belonging 
to a joint family — Ktshen v. Shtb, 3 Ind Cas 505 

529 When time runs — The cause of action accrues when the alienee 
takes possession, and no new cause of action arises on the death of the 
plain tiff s father. Thus, where the plaintiff s suit to set aside a sale-deed 
executed hy his father in 1896 was dismissed, and then on bis father's death 
in 1910 he again brought a suit m 1911 to set aside the sale-deed and to 
obtain possession, alleging that a new cause of action arose 011 his father's 
death, held that the second suit was barred, as it was brought more than 22 
years after the alienee took possession, and further as the former suit 
operated as res judicata in respect of the latter suit— Rantasami v. 
Vanamamalat, 26 Ind. Cas. 873 

A family property owned in equal moieties b> a Mitakshara father 
and A, bis undivided son, was mortgaged with possession by them both 
to B in 1892. Afterwards in 1897, the equity of redemption in the entire 
property was sold to C by the father as though it were his self acquired 
property. In Apnl 1898, C paid up the mortgage amount and obtained 
possession of the property from the mortgagee On his father's death, 
A sold his half share to D, who then brought a suit in August 1912 against 
A,B,%nd C for possession of A's half share on payment of half the mortgage- 
debt Held that the suit was governed by this Article, being in effect a suit 
by the son's transferee against the father’s transferee to set aside the trans- 
fer by the father, and was barred, having been brought more than 12 years 
after C took possession (Apnl 1898). Even if Article 126 did not apply. 
Article 144 did, and the suit was equally barred because when C took 
possession in 1898. fie took possession as the sole owner of the equity of 
redemption of the entire property and not of the half share of the father 

only , consequently his possession became adverse from that date Munia 

Goundan v. Ramasamx, 41 Mad. 650 (652, 658) 

If the plaintiff was a minor when his father alienated the propertv 
the provisions of secs. 6 and 8 will apply. If the plaintiff fails to ' 
the suit within 3 years of his attaining majonty (sec 8), it will be ’ 
and his right to the property wilt be extinguished — Lac him Naratn 
Kizhvrc, 38 All. 126 (130). 
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If the son fails to bring a suit to set aside his father s alienation within 
the penod prescribed by this Article, his right becomes extinct and the pro 
perty becomes the property of the purchaser and ceases to bo joint family 
property Consequently, any other son or grandson of the alienor bora 
alter the expiry of the penod of limitation can no longer question the 
alienation because the property having passed absolutely to the purchaser 
these sons or grandsons do not acquire any interest in the property and con 
scquently no suit by them is maintainable — I.achmx Narmn v Ktthan 
Ktshort (supra) 

530 Suit by son bom after date of sale — Plaintiff s father sold 
away all the family properties m 1885 , the alienees eventually obtained 
possession in i8jq The plaintiff, who was bom in 1901, brought a suit 
In 1910 to recover his share in the property It was held that as the entire 
family property was sold away in 1885 there was no joint family property 
In which the plaintiff had an interest by birth, and therefore he could not 
question the sale — Soundarajan v Saravana, 30 M L J 59* 34 lod Cas 
794 (796) 

127— By a person Twelve When the exclusion be 

excluded from joint- years comes knots n to the 

family property to plaintiff 

enforce a nght to 
share therein 

531 Joint famly property — In order to bring a suit within this 
Article it will have to be shown that there had been joint family property 
and that tic plaintiff had been excluded from the enjoyment of such 
property and therefore desires to enforce his nght to share therein 
The word excluded fn this Article implies previous inclusion^ an I 
a suit contemplated by this Article cannot be maintained by a person 
who bad never had any portion of the joint property — Sarodd 
Soandury v Doyantoyee, 5 Cal 938 (940) Consequently, this Article 
only applies to persons who arc members of a joint family and claim a 
nght to share in Joint famtly property, upon the ground that he f» 
a member of the family to which the property belongs — harHh v 
Saroda 18 Cal 641 (6|3) Therefore, the provisions of this Article do 
not apply to a suit by a person who claims to inhent proj’erty a ’ * 
daughter s son (who is not a member of the Joint family) — MalSvn v 
Darkant uC L. II 31 j, or to a suit by a daughter who after his father * 
death left her father s family and had lived in her husband t house and never 
In her paternal residence with the members of the Joint family , to such » 
suit Article <4: or 144 would apply — Kttlik v Szrod* (supra) a **° 
Art i*7 docs not apply where the plaintiff is a stranger who had purchased 
a shale m the joint family j rojxrty front one of the members thereof wfco 
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has been excluded from possession — Hartndra v Aunoardt, 14 Cal 544 
(545) , Ivam Lahhi v DurgaCharan, n Cal 680 (682) Bhaorao v Itakhmtn 
23 Bom 137 (140) , MuMiijami v Ramahnshna, 12 Mad 292 To such a 
case, the rule of limitation in Art 136 or 144 applies — Ram Lahht v Durga 
Charon (supra) Bhavraa v Rahhmtn 23 Bom 137 

A suit brought bj the plaintiffs for a declaration that the) and the de 
fendants are the members of an undivided Aliy as an tan a family and that 
the plaintiff no 1 as the senior member of the family is entitled to have 
the lands registered in his name falls under this Article The words to 
enforce a right to share therein show that under this Article it is not neces 
sary that the plaintiff should be able to claim a definite share and enforce 
partibon , all that is necessary is that he should claim to be entitled 
to a share to the joint property, although that may be as under 
the Ahyasantana law, indivisible — Muttahkt v Thtmmappa 15 Mad 
186 (191) 

In order to bnng a Case under this Article, the plaintiff must prove 
that at the time he was excluded from the property in dispute it was the 
joint property of an existing joint family It is not enough that the proper 
ty in dispute should have been joint family property at some previous 
period — Gajra) v Sadho, 16 Ind Cas 882 (883) Where a joint family 
property is actually divided and one of the co sharjrs subsequently deposits 
money which he has received for his share with another co sharer, that mo 
ney n no longer joint family property and a suit to recover it does not fall 
under this Article — Ahmed Alt v Husain Alt 10 All 109(114) 

Where a member of a Hindu family is divided in status from others 
and is in enjoyment of some portion of the family properties while others 
enjoy other portions he is not in law excluded or ousted from those other 
portions In such a case Article 127 cannot apply because the plaintiff 
is not a person excluded from joint family property but only a tenant, 
in-common excluded from the common property — Kumarappa v Sant - 
natha 42 Mad 431 (439) followed in Yeruhota v 1 eruhola 45 Mad 648* 
( 653 ) 4 * M U J 507 

Where the greater portion of the properties has been divided and 
the parties live separately, (» e , where the family has been divided ra 
status) and then a member recovers a debt due to the family (which 
was left undivided at the time of partition) the debt so recovered is not 
the property of a;oin< family and a suit to recover a share therein is not 
governed by tlus Article — Vaidyanatha v Aiyasamy 32 Mad 191 ( t9| ) j 
Thahur v Partab 0 All 442, Banoo v Doona 24 Cal 309 Yeruhota v 
Yeruhota 45 Mad 648 Gajraj v Sadho 16 Ind Cas 882 (883) Where, 
however at the time of partition one of the members is a minor and 
continues undivided from and under the guardianship of another w 
afterwards collects certain debts due to the family, it will n 
open to the guardian to say that he did not realise the minor 
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of the debt on his behalf as it was his duty to protect the minors 
interests and he would have been guilty of dereliction of duty if be 
had omitted to do so Where therefore be collects any such debts, 
he will be considered to have recovered the minor s share on behalf of such 
minor and the minor can recover his share within the penod provided 
by Art 127 — Vardyanatha v Atyasamy 32 Mad 191 (199) 

Where money belonging to the joint family w as realised by one member 
of the family to the exclusion of the other members while the family was 
joint and then 1 partition was effected by the members a suit for recovery 
of the money brought after partition is not governed by Article 1 27 because 
it is no longer joint family property The suit ought to be instituted with 
in three years from the date of separation or partition — Jagat Singh v 
Achhaibar, 26 O C *91 AIR 1922 Oudh 15 following Gajraj v Sadhu 

15 O c 307 

The members of a joint family made a partition of family property 
reserving certain land and the capital and assets of their family businesses 
which remained under the control and in the possession one of the members 
for future partition The plaintiff who was a member of the family demanded 
his share in the undivided property but the person in possession refused to 
give effect to his claim He thereupon sued for his share lit Id that the 
property in question was undivided coparcenary property notwithstanding 
the partition and the suit fell under this Article and time ran from the date 
of refusal and not from the date of the previous partition — Muthusaml 
v Sallahulantha 18 Mid (l8(-ttj) See also lia ttach a ndar v Saroyan* 
11 Rom a 16 (219) 

A suit to obtain 1 share by partition of a joint family propertv the 
interest of tl t plaintiff a father having been sold in execution of a decree 
falls under this Vrticlc and time ran from the date of attachment of the 
property in as much as the plaintiff became aware of the alleged exclusion 
from that date — Issundutt v Ibrahim 8 Cal 653 (655) 

532 Muhammad n family property — The wo nit jotnt family pro- 
perty Ul this Article mean the property of a joint family and not property 
whicli. although it may not have been divided yet belongs to a family 
which is not joint and hence this Article does not apply to the undivided 
property of a family governed by tie Mahomed an law, because each 
member thereof holds } is share in severalty — f mine J aha 1 v Z*a Ahmed 
13 All .82(1 B ) So alio in ^lohideen v Syed Meer baheb jS Mad 1099 
Patch* V MoAidin 13 Mad 37 Commercial Jjanh v Alla oodtt" 23 Slid 
383 (5S9) and Imhchi v Syed Ah (1912) 'I \\ Js 45 it ha* been held 
that this \rticlc refers to joint family property in the Hindu sense of the 
term and is inapplicable to Mabomcdan* If the members of a Muhammadan 
family succeed to the property on the death of a relation each ol them takes 
* share of each item o{ the property , and the article of the Limitation Act 
which would apply to % »uit for a share would be Article 123 which deal* 
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with a suit lor a distributive share of the property of an intestate — Moht- 
ictn v Sytd Meet Saheb, 3S Mad 1099(1101). This Article does not apply 
to a suit by Mahomedans lor possession by nght of inheritance of shares 
in the property o( their deceased ancestor — -Mahomed Ahram v Anarbt, 22 J 
Cal 9 j4 , Poyram v Lakhu Khan 7 C W K 155 

The Bombay High Court in an earber case {Baiasha v Masumsha, 14 
Bom 70) held that this Article applied to a suit by a Mahomedan for parti* 
tion of joint family property but now it has changed its view It has 
been recently held by a Full Bench of that High Court that this Article 
does not apply to the property of a Muhammadan, or any other person not 
being a Hindu and not having been proved to hate adopted as a custom 
the Hindu law of joint family — Ishap Ahmed v Abhramji, 41 Bom 588 
F B (shah J disscntiDg) . Jan Mahomed v Dulla Jafftr, 38 Bom 449 

533 ' Excluded from property * — The sole occupation of the joint 

property by some of the members mil not amount to ouster ol the rest ot 
the members or adverse possession against them, until there has been a 
disclaimer of the plain US s title by the assertion of a hostile title, and 
notice thereof to the plaintiff cither direct or to be inferred from notorious 
acts and circumstances — Ittapan v Manavtkrama, 21 Had 153 (166), 
Ujalbt v Umahanta, 31 Cal 970 (973) , Barada Suudan v Annada Sundan, 

3 C W >t 774 , Han v Maruti 6 Bom 741 

In order to constitute exclusion there must be something to Indicate 
that the plaintiff abandoned his claims to enjoy the family property or 
that the defendants to h.s knowledge excluded him from enjoyment Oral 
renunciation by the plaintiff of his share is not valid enough to operate as 
exclusion against him — Dhoorjch v Dhoorjel » 30 Mad 201 (202) 

Merc exclusion from commensahty is not sufficient — Jcola' v Loke 
\ at ay an iG C W N 4 06 (I* C) 

- As between brothers in a joint family where no partition is proved, 
the mere fact that one of the brothers went to live in a neighbouring village 
would not make the possession of the other brothers, who continued to live 
in the family house, necessarily adverse -^ Jagjtvandas v Bat Amba, 25 
Bom 362 (3Gj) ■ , 

Mere non participation in the profits by one and exclusive occupation 
by another would not constitute the exclusion of the former by the latter 
— I (lap pan v Manavihnmi, 21 Mad 153(159) Thus the plaintiff was 
in Government service and was obliged to leave his native village 
entrusting the entire family property to the management of his undivided 
brother, the defendant Later ou the defendant wrote to the plaintiff 
requesting him to take up the management of his share but tlic plaintiff 
refused to do so It was held under thc_arcumstanccs that the possession 
by the defendant bad not been as his own to tbe_exc!usion of the p 
and the mere fact tbat the plaintiff who lived apart from the 
and did not participate in the profits of the property, did not 



THE INDIAN LIMITATION ACT. 


47 & 


{Art. 127. 


inference of an exclusion from the property — Dinkar v Bhtkajt, u 
Horn } 0 $ (368). 

A person who on his application for mutation of names is put upon the 
rtgisir> as sole occupier, cannot be deemed to hold the land as sole proprie- 
tor to the exclusion of the claims of the other members of the family as to- 
owm.ra or of the claims for maintenance , because proceedings for the mu- 
tation of names are not judicial proceedings in which the title to and the 
proprietary rights in immoveable property arc determined, as revenue 
authorities have no jurisdiction to pronounce upon such right or title A 
fortiori, wliere a ct>-s barer in possession of the property makes gifts of hflds 
to other u» sharers in the shape of maintenance, it is a strong evidenes 
that the co-sharers arc not excluded from the estate — A'irman Singh % 
lludra Parlab , 3 O W S 6 23 (P C ). A I ft rgjfi P C 100, overruling 
Hudru Parlab v A trman 2>>»gh, A I ft 1923 Oitdh fir. 

In the case of a Hindu widow, the mere fact that she did not participate 
in ihe profits of her husbands family property for more than twelvo years, 
or that she refused to Inc with her 00 widows (the defendants) did not 
amount to ouster or exclusion by the defendants— Sell am v Ckmnautnal, 
-M Mail 44 1 (4*3) 

When one of two co mortgagors redeems the cnlire property and retains 
possesion of it that in itself is not sufficient to constitute ad* cry? 
possession against the other «.o mortgagor — Mot din v. Oolhumanganni, 
it Had 4 tM 4 t 7 ) The possession by a.Mahomcdan co sharer of property 
which he has redeemed from tin mortgagee does not become adverse to the 
other co-sharers until tome exclusive title adversely to their proprietory 
right is set up — Tak\ Alas v fail »V aruehn, 16 Horn 791 (tgO) 

The fact that the plaintiffs were not excluded from their share tn one 
part of the joint property do**s not prevent this Article from operating 
in respect of another jurt from which they had been cvciudcd to their 
knowledge — I’uJtflK v Gonesh. 11 ftoni 315 (3*S) Hut this case lias been 
dissented from in Kumarapp a \ Samtnalha, 42 Mad 431 (439). ,n which 
It has been held that in order to constitute an exclusion under this Article 
there most be exclusion from the u> hole of the joint family property; mere 
exclusion from specific items of the Joint property will not suffice. 

When a member of the joint Hindu family becomes a convert to Islam, 
hij » cry con version Is a proot ol his exclusion from the membership— Gee ft 
\ tttgum, 37 P H. iqtC 

Where the Court of Wards took pnses'ion of an estate in 1 898 pur- 
porting *0 act solely on behalf of the defendant and treating him as the 
sole hrir thereto, and since iS^i it refused distinctly and repeatedly <0 
recognise the plaintiffs' mother as the lawfully wedded wife of the f 4j ® 
proprietor and the pUintilf* as Ins legitimate children, it was held that 
the po»«»s.on by tin* Court 0/ Wards was ona on behalf of tbe defendant 
olouc and it excluded the j Urn tills from Any share or pussciyon of H* 
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estate since t6>>8 \ suit X sought in 1916 is therefore tarred — Narastmha 

v hnsknackandra 37 M L J 6 

Where a portion of a. preperta was left undivided at a funeral parti 
lion and one of the cn sharers remained in sole possession of it for 35 3 ears, 
that is a cogent evidence from which cxclusn n of the other co sharers mav be 
inferred — flu 1 Chunier v Nimtaiu 1 r Rom ri6 t tthoba v \arajan 
n Rom ait (Note) 

Two w sharers executed a dee 1 of partition in the absence of a third 
co sharer (plaintiff s father) but the deed contained a clause <0 the effect 
that the plaintiff s father being absence from the v liage the other cn sharers 
(defendants) woull manage his share during his absence and on his return 
hand over the share to feint He'd that aJthong) the plaintiff s father and 
the plaintiff had been admittedly out of possession for more than t j years 
still as the possession of the share in question by the defendants bad 
not been a possession of It as Ihetr 0n.1t property to the exclusion of the 
plaintiff or bis lather no question of limitation arises — Nth v Goumd to 
Bom n {zj) 

To entitle a person or a branch of an Aliyasantana famtly to participate 
in the property of the family the connection with the family must be kept 
up either by escrow of the nght to share m the joint family property by 
joining ui the sacra by intermarriage or otherwise But when they have 
kept themselves completely separate from the famih more than la years 
that will amount to evidence that they were excluded from the joint family 
and consequently their right to share therein is barred — J1 futtakke v TAn » 
tnappa, 15 Mad 1B6 (19 1) 

534 When time run* — Time would not run against the plaintiff 
until Jus exclusion from the property had become kno^rt to him t t until 
there has been a disclaimer of the plaintiff s title by the open assertion of a 
hostile title by the defendant with notice to the plaintiff — Jttappan v 
Manavthrama zi A fad 133 Ujaibt v OmaAanta 31 Cal 970 Barada 
Sundon v Sarnia Sundan 3C W N 774 }tari v Marult 6 Bom 741 

t e unless the plaintiff had intimation that the defendant intended to 
exclude him — Malkappa v Madhappa. 37 Bom 84 Vmrao v Lathvni 
(1917) P L R 15 Thus the mere fact thst the defendant had been m 
possession of the property in dispute for more than fifteen years without, 
any claim having been made by the plaintiff would not make the defendant s 
possession adverse and time would not run against the plaintiff until he 
demanded a share of the property and was refused — Han v Moruti 6 
Bom 71* (74*) 

Where there is no allegation by the defendant that the plaintiff ever 
claimed and was refused his share in the family property a suit by the 
plaintiff to establish his right to a share in the joint family property cannot 
be barred by any lapse of time — Ifonsj 1 v Va’.abh 7 Born^jgfcgra) 

535 Burden pf ptoof^-— As regards property the *i*g|R$Sl 
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i 5 h. he seeks to recover a share 
a for h m roereh to caJl it joint 
r i o ears aep his ancestors and 
i n th C urtt presume that any 
l>e j.o ssed it tl e tune of suit ts 
t +j) Gajra) v Sadho 


n 


u 


al o K. p o ei t at I e lx lu 
J,ea bef r s ut — J ba hbal 
1 ^ V> N 543 


I * le i) i ndant to show that 
I la nt n 1 el used b\ the defendant 
r 1 th [ laint g \ as to his knowledge 
n an 1 p opert-v more than twleve 
J ft t, dt i4 Bom 197 feo ) Hansj* 
l h i I j- 4 Mad 441 (443) It would 
F 9 I th t the j la t ff ias excluded it must 

o u.a k *11 to be p/at ntiff more than twelve 
4 bit it Bom 259 Urnesh v Jagadts 


5 / 1 


Ik 


536 Effect of fraud 


l 


55 at yurt fin Is that a partition effected 
I A 0 f n l as u fair and inequitable 

P n * l a l tic d ed the case is reduced to one of 
rle j f o f a t f r part turn is then 
1 1 a j 1 th !, o d of fra d a d to treat 

d I. f j rf 1 of th fani Iv estate 

K t 1 h s t he out of this \rticle — 


B\ a 
r arrears 
fpnince 


Hm \ 
f main 


Twelve 

yei 


\\ hen the 
payable 


arrears are 


537 Ti s ArticI a l tl ex I apply o 1 to cases tn « bteh the right 

of 1 1a ntenanc based pon the H ndu La and not to cases in which 
the nght s based entir i> upon a co trac though the persons claiming 
under the contract are H ndus and the a[ pi cat on of these two Articles 
depends not upon the national t\ of the pJa ntiff but upon the nature of bus 
right and the vords by a H ndu used m the Article must be taken to mean 
by a person claiming under the H ndu La » —Girt, an md v Sat/ajanortd 
3 Cal 643 Therefore vhere the pla ntiff s claim to ma ntenance was 
based upon a contract evidenced bv a compromise decree her case was not 
governed b> A le tag but b> Art 1 1 ^—Nartndra v hahrit bind Cas 
939 (Cal) 

55 he e mi ntenance was charged upon immoveable property » suit 
to recover the arrears of maintenance would be governed by Art 13s— 
Ahmed llossatn v A thojt ichn 9 Cal 945 951 (P C) 
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The nght to maintenance is one accruing from time to time according 
to the wants an I exigencies of the person claiming it — Varayanarao v 
Ramibai 3 Botn 415 (P C 1 It is i constantly rccumng right and there 
fore arrears can b* cloi-nel for 12 >-ears before suit although arrears for 
previous years tnav be birred — Ji » v tfnnn 3 Bern ’07 

129 — B> a Hindu Twelve When the right is 
for a declaration years denied 

of his nght to main- 
tenance 

S3 8 A smt for maintenance by a junior member of an AUyasantUaiia 
family is one that falls un ler \rticle 1 - (realise it is a suit to enforce 
a nght to share In joint family j ropertv (tl c light to maintenance being the 
mote in which the right of a ownership is enforced) it does not fall under 
Article 129 because this Article appbes to suits which arc stnctly for a nght 
of maintenance in property belonging to another — \taradejt v Pamakar 
36 Mai 203(206) Aehutin v Kunjunm 13 M L J 490 

So long as there Is no denial of a nght limitation does not nm in respect 
of a suit to establish the nght although th-re may have bcch no payment 
or claim made — Ramananma v 9nm6<mii li Mai 347 

Reading \rticles 128 and 129 together it is obvious that though the right 
to maintenance ma> hase been denied I >ng bef ire twelve years of the date 
of suit (art 129) a suit for recovery of arrears of maintenance for 12 
years preceding the smt can be maintained — Ralnamasan v Akilandntmal 
26 Mail 291 (313) 

In a suit under this Article the 01 is of proving the denial of the 
plaintiHs nght to maintenance more than twelve years prior to suit lies 
on the defendant— Rangapp a. v fcutan few 26 M L J 205 
I3 o— For the resump Twelve When the nght to ra- 
tion or assessment years surae or assess the 

of rent free land. - land first accrues 

539 A suit for assessment of rent free 'and is governed by Article 

130 but a suit to establish a right to assessment of rent is governed by 
Article 131— Dcvendra v Jhumur 43 C I J 387 AIR 1926 Cal 883, 
95 Jnd Cas 622 

The period of limitation for a smt for resumption of a jaghir granted, 
or life commences from the death of the grantee — Mahadev y Jagatraj 
AIR 1924 Pat 298 71 Ind Cas 929 

The penod of limitation for a suit for assessment of rent runs from the 
time when a complete hostile nght to hold the land rent free has been 
claimed by the defendant to the knowledge of the plaintiff — Birendra v 
Roshan 39 Cal 453 Dcvendra v Jhumur 43 C L J. 387 Thus, m a suit 
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Article 130. tha tight to receive rent in respect of the land is extinguished 
b> operation of sec 28, and the tenants title to hold the land rent free is 
comp’ete — Saika'ant v Trtmbakra>, 45 Bm 631 ( 708 ) -Ibhiy Churn v 
Ka v y Pershai, 5 Cal 9|9 (95 i ) R*> v intsuyibai, p Bun 6o6 

(613) , Btrendra v Ddtoar, 13 Ind Cas 517 (Cal } Keval Kuuer v Tctfuqdan 
S^tilenrnt Offi er, 1 Bim 58s (^30) Wi»re a tenant his for over twelve 
years asserted to the knowledge of the lanilo-d that he is under no obhga 
tion to pay rent, the claim to assessment of rent is barrel — ■Btren Ira 
Ktshcre v. Lahshmt, 22 C L. J 129, 30 Ind Cas 896 . Kah Mohan v 
Birettira KUhore. 22 C. L J 309, 31 Ind Cas 391 

Twehe years' adverse possession against one holder of saranjam would 
operate to bar a claim on the part of a successor — Madhaurao v Inusuyabat, 
40 Bom 606. 

131.— To establish a Twelve When the plaintiff u 

periodically recurring years first refused the 
right. enjoyment of the 

right. 

540. Scope of Article — According to the Madras High Court, a suit 
to recover money d ue by reason of a periodically recurring nght falls under 
this Article, as there is no other Article specifically providing for such a 
suit The use of the word 'establish* and the fact that there is only one 
Article in the case of a suit with reference to a periodically recurring right 
and not two as in the case of suits based on rights to maintenance {see Ar s 
128 and 129) indicate that the Legislature intended that this Article would 
govern suits to obtain an adjudication as to the existence of a pcnodical.y 
rccumng right as well as suits to recover money due under that right 
If the Legislature had intended to confine the Article to the former 
kinds of suits only, it would have used the words "to obtain a declaration ' 
<cf Article 129) and not the word 'establish' — Zamonn of Calicut v 4 chut ha, 
38 Mad 916 {92I) P. "B In another Madras case, Ratnamasari v, 
Akilandamma’ , 26 Mad 291 (313, 314) although the scope of Article 131 
was not in issue, still Bbasbyam Ayyangar J in the course of his judgment 
remarked that Article 131 was not confined to a declaratory suit but would 
also include a suit for arrears due in respect of a periodically recurring 
nght. In this case also it was pointed out that the expression used in this 
Article was not “for a declaration" but "to establish ’ which term would 
include a smt for a declaration as well as a suit to recover arrears of amount 
due. So also, in another case, where the suit was not for a declaration 
of a rccumng nght but for recovery of the actual amount payable there- 
under, it was held that the plaintiff was entitled to recover twelve years' 
arrears up to the date of suit, under Article 131— v. Kunhi Bi, 10 Mad 
115(117) The above Pull Bench decision overrules the case of Balkrtshna v 
Secretary of Stale, i& Mad 29 1 (295), in which it was laid down that this 
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Article applied only to cases in which a decree for some consequential relief 
was sought for by virtne of the periodically recurring nght and that if only 
a declaration of the nght was sought the suit fell not under this Article 
but under Article *20 In Jiamnad Zamindar v Dorasann 7 Mad 341 
(343) where the suit was only for a declaratory decree and not for any 
consequential relief it was held that Article 131 applied » 

But it has been held by the Allahabad High Court and the Punjab 
Chief Court that the words *to establish do not extend and cannot be 
extended to cases in which the plaintiff seeks to recover specific sums oj 
money due to him in respect of a periodically recurring nght— Luchmi v 
Tutab 34 All 246 (248) Dost Muhammad v Sohan 83 P R 1906 The 
Patna High Court also agrees with the view of the Allahabad High Court 
Vt * . that to establish means ‘to obtain a declaration of and lays down 
that there is a vast distinction between a suit brought to establish a penodi 
cally recurring nght and a suit brought to enforce payments due as remu 
neration for the performance of services arising out of that nght From 
a perusal of Articles *28 and 129 one of which applies to a suit for arrears 
of maintenance and the other by a Hindu for a declaration of hia nght to 
maintenance it is clear that the framers of this Act had clearly in mind 
the distinction between a suit for a declaration of a right and a suit claiming 
arrears of remuneration ansing out of that nght and had it been the mten 
tion to include both classes of suits under Article 131 the legislature woM 
have used words appropnate to that effect Article 131 has been mten 
tionally drafted so as to include merely a suit to establish {» t to obtain 
a declaration of) a nght — Sri Sri Baidyanath Jiu v Har Datl 5 Pat 249 
7 P L T 465 94 Ind Cas 826 AIR 1926 Pat 205 

This Article does not refer to a penodically recurring liability but is 
concerned with a penodically recurring right only— K handerao v Ravp 
1 Bom L R 373 

541 Periodically recurring right — Instances — 

(1) A nght to receive bunal fe« whenever a corpse is brought to 
the bunal ground for bunal — Bahar v Pero. 24 W R 385 

(2) a ngbt to palla or turn of worship of an idol for a certain perw 
during the year — Gopeekxshen v Thacoordas 8 Cal 807 Eshan v M° n 
tnohint 4 Cal 683 ■ 

(3) a right to receive a monthly allowance from a Zemindary— 
Ratnnad Zemindar v Dorasamt 7 Mad 3411 

(4) a nght to a share in an annual allowance from the Government-' 
jRao>» v Bala 15 Bom 135 j 

(5) a nght to receive a yearly payment out of the income of 
immoveable property which nght has been settled by arbitration m 
course of a suit — Gajpat v Cktmman, 16 All 189 (190) following Chagan 
Lai v Bapubhat, 5 Bom 68 

(6) a nght to recover rent — Mohammad Hit saint v Mohamca 
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Bti 1 13 A L J 333 ' Jagannatha v Mu hta 14 M L J 477 Aluhi v Kun* 
hi 10 Mad 113* 

(7) a nght to recover additional rent for increased area— Jatxndra 
v Chandra, 6 C W N 360 

(8) a nght to a share m a pension — Sahibunmssa v Hafiza 9 All 213 

(g) a right to a tasdik allowance due to the plaintiff s temp’e from the 

defendants' temple from year to year — Sakharam v Laxmipriya 34 Bora 
349 

(io) a nght to a share 10 an allowance attached to a deshpande vat an 
— Keshab v Narayan 14 Bom 236 

(xi) a nght to receive certain sums m perpetuity as daslura. — Hem 
Chandra v At ul Chandra 19 C W N 386 

{12) a nght to payment of dkara or assessment of customary rent— 
Ganesh v Sdabai 41 Bom 139 

{13) a nght to certain shares in the offerings of a temple — Jagdso v 
Mathura Prasad 22 O C 346 

(14) a nght to enhanced rent — Bnj Behan v Sheo Shanhar 2 P L 

J 

A right to receive malthana annually is a penodicaUy recurring nght 
and a suit to establish the penodicaUy recurring nght pure and simple 
falls under this Article if it is treated as a suit for possession of an interest 
m immoveable property the proper Article applicable would be Artfcle 
144 But where in the suit to establish a ngat to receive mahkana annually, 
there is involved a farther claim b-caus that rigit carries with it a rjgit 
to the property itself it canoot b- said that it is purely a suit to establish 
a periodically recurnng nght It may fall under \rbcle 120 — Gaps Nath 
v Bhugwat 10 Cal 697 (708) 

A perpetual nght is not the same thing as a penodicaUy recurring 
nght A claim that the plaintiff is the mutaiali of a mosque and as such 
is entitled to all yeomiah allowances received by a nval claimant amounts 
to a peTpetnal nght to receive tbe allowances and the fact that the sums 
of money are paid penodicaUy does not make the nght a periodically recur 
nng nght Where the nght is always vested in some persons to receive 
periodical payments and being vested in one person at one time passes 
away at another time to some body else such a nght is a penodicaUy 
Teenrmg right 111 the trot swan the tan — Gw'a m G house v Janni 39 
U L J 492 A nght to worship an idol for a sixth part of every year is N 
a periodically recurring right governed by this Article but an exclusive 
nght to worship an idol is not a penodicaUy recurnng nght but falls under 
Article 120 — Lshan v Monmahmi 4 Cal 683 (083) 

A suit for a declaration that the Zemindar is not entitled to recover 
from the tenant (plaintiff) any amount in excess of a stated sum by way of 
quit rent is not a suit to establish a periodically recurnng nght— Sri wag 
Madhabusi v Goptsellt 33 Jfad 171 (ry) 
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54 2 Arts 62 and 13X — In a suit to recover the arrears the important 
question is — who is the person sued J There is a distinction between the 
person originally liable to pay and a co sharer of the plaintiff who has 
actually received payment from that person If the defendant is the 
person originally liable to pay Art 13 1 applies if however the mone) is 
sought to be recovered from a co sharer who has received the payment 
then it is a ®uit for money received by the defendant for the plaintiffs 
use and Art 62 applies — Sakharam v Laxmtprtya 34 Eom 349 I ” 

1/ R 157 Harmukhgaun v Harisukhprasad 7 Bom 19I {193) Dtsat 
Manihlal v Shivlal 8 Bom 426 (432) . Dulabh v Banstdkar, 9 Bom in I 
Raojt v Bala 15 Bom 135 Ckamanlal v Bapubhat 22 Bora 669 This 
principle was overlooked in Chaganlal v Bapubhat 5 Bom 68 

543 Demand and refusal — There must be definite demand and refusal 

The mere omission on the part of the person having the right to exercise 
it will not start a period of adverse possession under this Article — G mesh 
\ Srtaba* 41 Bom 159 (162) 38 Ind Ca3 54 iR Som L R 950 T ^ e 
mere fact of the plaintiffs exclusion from enjoyment of his right /or 
12 years before suit would not bar his claim unless it were shown that 9iich 
exclusion was the result of refusal made upon a demand — Raojt \ Ba’a 
15 Bom 135 Devendra v Jhtimur 43 C L J 387 Hct 1 Chandra v Alid 
19 C \V N 386 A mere refraining of the plaintiffs from demanding the 
right does not give a start to the period of limitation it will run from the 
time when they were first refused the enjoyment of the nght — hainntan v 
Bttdk Singh 146 P R 1882 Zlnatv Marlaea Khan 108 P R tool 'f erc 
non-collection of the Kattubadi for a peiiod of 1 5 ears does not amount 

to a denial of the landlord s right to collect the sa.me—Jalastdrant v Bo>> 
tnadevara 29 Mad 4’ (43) Where the right to the revenue of a certain 
land had been granted to the trustees of a temple the fact that no revenue 
was thereafter paid to the trustees by the owners of the land would n<t 
bar the suit of the tmste-s to recover arrears of revenue when it was foun l 
that the owners of the land did not deny that they were liable to pajment 
of revenue to the persons entitled to claim it The trustees could recover 
J2 years arrears under this Article — Alttbt v Kunht io Mad 115 f 1 *?) 
Mere non payment of rent or assessment does not amount to a denial of the 
land lords nght to recover assessment There must be some overt act, 
such as refusal to pay the rent or assessment, before time begins to run 
Bhtmabat v Swann Rao 45 Bom 638 (646) j Albar v Rantesh Cha idl’d 
38 C L J 207, 72 Ind Cas 329 AIR 1923 Cal 392 

The refusal must be distinct and made against the plaintiff himself 
Where in answer to a demand made by a member of the class to which 
the plaintiff belonged a member of the class to which the defendant be* 
longed made a general denial of the nght of the plaintiff s class such denial 
did not amount to a refusal of the nght of the plaintiff — Ramflad Zemindar 
v Dorasami, 7 Mad 341 (343) 
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A mere omission on the part of a person having a right to assess the land, 
<0 exerase that nght will not start a period of ad\ crse possession So 
that, if an inamdar continues to receive per annum certain fixed rent from 
his tenants for Co years and has made no demand for the actual assessment 
in excess of the amount which the tenants had all along paid, that fact 
would not debar him from claiming assessment if he chose to do so , but 
once he claims assessment and the nght to claim assessment is demri by the 
tenant, limitation begins to run against the inamdar— Sftn Bala v Sakha • 
ram, a$ Bom L R 633 AIR xpiC Bom 345 05 Ind Cas 851 

Where the plaintiff asserts that there has been no demand and refusal 
within 1 a 3 ears before suit, the onus is on the defendant to prove that 
the plaintiff has made a demand and that the defendant has refused — 
Hemchardra v A tut, 19 C \\ N 386 21 Ind Cas 179 Where the plain' 
tiff is one of a family upon the members of which in turn devolves the per* 
formance of the duties of an office, it must be shown that the plaintiff » 
turn to perform the duties and receive the emoluments of the office occurred 
within 12 yean before the suit was brought, and that he was then refused 
the enjoyment of his nght — Sindt v Sindt, 4BHCIt.AC.51 

The above rule, u* , that the penod of limitation would run only where 
there has been a definite demand and refusat, should be limited to cases where 
the circumstances are such that the mere non compliance with, tba right 
does not amount to a refusal Thus, in 1874, the defendant purchased 
at a Court sale the nght title and interest of the then inamdar, and since 
then had been m possession of the property , and no attempt was made 
by the inamdar or his successors to levy assessment or to recover possession 
until 1916, when the plaintiff as inamdar sued to recover assessment from 
the defendant Held that the suit was barred In such a case it was not 
necessary that there should be a definite demand before the penod of linn 
tation would begin to run because the circumstances were such that the 
non payment of any rent or assessment by the defendant to the plaintiff 
necessarily constituted a refusal within the meaning of this Article If the 
relationship of landlord and tenant had ever existed between the parties, 
a demand would have been necessary before the period of limitation could 
run But no such relationship ever existed in this case Therefore, the 
plaintiff was first refused the enjoyment of his nght in 1874, mid the suit 
was barred It should be noted that under the 3td column, limitation runs 
from the time when the enjoyment of the nght is first ‘refused,* and not 
when the enjoyment of the nght fs first [demanded and refused,' as in Arti* 
dcs 88, 89 and 103 The word 'demanded has been deliberately omitted, 
so that where tho defendant's act of non payment of assessment amounts 
to a refusal irrespective of demand, limitation runs from the non payment— 
lsh»nabh,n v Swamirao, 45 Bom 638 (647, 648), 33 Bom L. J? joo 
The nght to levy assessment as a tecumng nght would accrue when . 
has been a demand and a refusal, only in those cases where the rclati 
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its non payment and the mortgagor is entitled to pay the value of the gram 
instead of the grain itself the mortgagee is not entitled to claim, nor is the 
mortgagor bound to deliver, grain consequently it is the money value of 
the grain debt that is really charged upon immoveable property 

t The proposed amendment of this Article seeks to do away with all nice 
distinctions made above between cases in which the loan of paddy is pro* 
nused to be returned in money (as the value of paddy) and the cases m which 
the loan of paddy is promised to be returned in paddy and Article 132 
i« intended to apply to all cases where loan is taken of gram and the obbga 
Uon is charged upon immoveable property The amendment will have the 
effect of overruling 24 C L J 348 ] 

546 Immoveable propery —A tree for the purpose of limitation, 
comes within the meaning of immoveable property as used in Art 132 
though for the purpose of registration it does not — Kangal v Naoli 9 Ind 
Cas 478 Ram Cut am v Monohar Das 1887 A W N 59 

A decree is moveable property and a suit to enforce^the hypotheca 
tion 6f a decree is governed by Art 120 But where the decree is con* 
verted into immoveable property that is where the mortgagor-decree- 
holder purchases certain immoveable property of his judgment-debtor 
in satisfaction of the decree the mortgagee is entitled to the substituted 
security and also to the larger penod of limitation provided by this Arti 
cle — Jamna Del v Lola Ram 39 All 74 (78) 

Money charged upon rents and profits of an estate is money charged 
upon immoveable property the rents and profits which in English law 
are classed as incorporeal hereditaments are by the law in India included 
in immoveable property — Muhammad Zaki v Cl athu 7 All 120 

A nankar allowance payable out of the profits of a particular village is 
treated as money charged upon the village and is therefore money charged 
upon immoveable property within the meaning of this Article — Ram 
Jtwin v Jaiu Nath 18 O C 380 D'puty Commissioner v Jagjtwan 19 
O C 49 

A hypothecation of jaghir income is a charge upon immoveable property, 
because the jaghir income is a benefit to anse out of land within the terms 
of the definition of immoveable property as given in the General Clauses 
Act — Ram Per shad v Kishen 4 P R 1894 

A pala or turn o' worship is tnovsable and not immoveabje property | 
consequently a suit to enforce a mortgage of a pal a is not governed by this 
Article but b> Article 120 — Naraswgha v Prolhaiman, 46 Cal 455 (437) 
547 To enforce a charge — This Article applies to suits to tecovei 
money charged on immoveable property, by sale of that property it is 
inapplicable to a suit to recover money personally from the defendant, 
even though the money be charged on the property — Ram Dm v Kalka 
7 All 502, 506 (P C) , Miller v Runga Nath, 12 Cal 389 , Chumlal v Bai 
Jelht 22 Bom 846 , Lachmi Naraut v Turabunntssa 34 All 246 (24S) 
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of landlord tenant or landlord and occupant had ever existed Once 
that right is established, then the non payment of reDt or assessment would 
not be sufficient to enable the tenant to begin to set up a title by adverse 
possession There must be some overt act, such as refusal to pay the rent 
or assessment, before time begins to run — Akbar v. Ramesh Chandra 38 
C L J 207, AIR 1923 Cal 392 

544 Effect of bar of limitation — A suit to establish a periodically 
recurring nght must be brought within 12 years from the time when 
the plaintiff is first refused the enjoyment of hi9 nght , and if it is not 
brought within that time, not only is the nght itself barred but any cause 
of action the plaintiff may have to recover arrears which rests on such 
nght is also barred If a plaintiff recovers in a suit arrears of penodical 
payments but apparently without a declaration that he has a nght to such 
payments for the future, and then makes no claim for more than 12 years, 
any subsequent suit for the arrears of such periodical payments would be 
barred — Shtvramv Secretary of Slate 11 Bom 222(233) 

132 — To enforce payment Twel\e When the money sued 

of money charged upon years. for becomes due 

immoveable property. 

545 Money —Where loan was taken of paddy and was premised 
to be returned with interest tn paddy , a suit to realise the value of the 
paddy due by sale of the immo veable properties given by way of security , 
for the repayment of the loan is not governed by Art 132 . either Art. 

1 16 or Art 120 applies The suit cannot be treated as a suit to enforce 
payment of money charged upon immoveable property— Rashbehan V 
Kunjabehart 24 C B J 348 

But where loan was taken of paddy and promised to be returned m 
money (as the price of paddy) and the mortgage bond provided that on the 
expiry of the period mentioned m the bond the creditor would be entitled 
to recover the pnee of paddy with interest by sale of the property given 
as security for the repayment of the loan, it was held that money was charged 
upon immoveable property, in as much as the mortgagee was entitled to 
recover money and not specific paddy , and to such a case Art 132 applied 
— Indra Naram v Dwijpbar, 47 Cal 125 23 C W N 949 • Jogendra v 
Mohan Lai 23 C. \V N 951 , Mohesh v. Umesh, 51 Ind. Cas 241 (Cal)> 
Sndhar v Ram Gobmda, 29 C L J 368 , tJmabandhu v Buhnu, 32 C. B J 
aar , Snpalt v Sarat, 22 C \V N 790. Ramchand v. Iswarchondra 48 Cal 
625. 632 (F B ). 23 C W. N 5?,3iC L J 278 But in Joy Naram v 
Mangobinda, 64 Ind Cas 210 (Cal) and Shamlal v Dhanwa , 18 N B R 
III, A I R 1922 Nag 23, it has been held that even where loan is taken 
of paddy and promised to be returned in paddy (with an additional quantity 
of paddy as interost), the suit to enforce the security falls under this Article^ 
because the mortgagee is entitled to claim the value of the gram in case 
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its non payment and the mortgagor is entitled to pay the value of the grain, 
instead of the gram itself the mortgagee is not entitled to claim, nor is the 
mortgagor bound to deliver, gram consequently it is the money value of 
the grain debt that is really charged upon immoveable property. 

[The proposed amendment of this Article seeks to do away with all nice 
distinctions made above between cases in which the loan of paddy is pro* 
raised to be returned in money (as the value of paddy) and the cases in which 
the loan of paddy is promised to be returned in paddy and Article 132 
is intended to apply to all cases where loan is taken of grain and the obliga- 
tion is charged upon immoveable property The amendment will have the 
effect of overruling 24 C b J. 34 8 ] 

546 Immoveable propery — A tree for the purpose of limitation, 
comes within the meaning of immoveable property as used in Art 132, 
though for the purpose of registration it does not — Kangal v Naoh, <3 Ind 
Cas 478, RamGulam v Afonohar Das, 1887 A XV N 59 

A decree is moveable property, and a suit to enforce^the hypotheca- 
tion 81 a decree is governed by Art 120 But where the decree is con* 
verted into immoveable property, that is where the mortgagor-decree- 
holder purchases certain immoveable property of his judgment-debtor 
in satisfaction of the decree, the mortgagee is entitled to the substituted 
security and also to the larger penod of limitation provided by this Arti- 
cle — Jamna Dei v Lain Ram, 39 All 74 (78) 

Money charged upon rents and profits of an estate is money charged 
upon immoveable property , the rents and profits, which in English law 
are classed as incorporeal hereditaments are by the law in India included 
in immoveable property — Muhammad Zaki v Chatku, 7 All 120 

A nanhar allowance payable out of the profits of a particular village Is 
treated as money charged upon the village, and is therefore money charged 
upon immoveable property within the meaning of this Article — Haw 
Jtwan v Jadu Nalh, 18 O C 3S0 . Deputy Commissioner v Jagpwan, 19 
O C 49 

A hypothecation of jaghir income is a charge upon immoveable property, 
because the jaghir income is a benefit to arise out of land within the terms 
of the definition of immoveable property as given in the General Clauses 
Act — Ram Pershad v. Kishen, 4 P R 1894 

A pa!a or turn o f worship is moveable and not immoveable property j 
consequently a suit to enforce a mortgage of a pal a is not governed by this 
Article but by Article 120 — Narasmgka v Prolhadman, 46 Cal 455 (457). 

547, To enforce a charge . — This Article applies to suits to recover 
money chargpd on immoveable property, by sale of that property , it is 
inapplicable to a suit to recover money personally from the defendant, 
even though the money be charged on the property— Hum Dm v Ratka 
7 All 502, 506 (P C) , Miller v Rur.ga Nath, 12 Cal 389 , Chuntlal v Bat 
Jethi, 32 Bom 846 , Lachmt Naram v. Turabunnissa, 34 All 246 (24S) , 
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of landlord and tenant or landlord and occupant had ever existed Once 
that ngbt is established, then the non payment of rent or assessment would 
not be sufficient to enable the tenant to begin to set up a title by adverse 
possession There must be some overt act, such as refusal to pay the rent 
or assessment, before time begins to run — Akbar v Ramesh Chandra, 38 
C L J 207, AIR 1923 Cal 392 

544 Effect of bar of limitation — A suit to establish a periodically 
recurring right must be brought within 12 years from the time when 
the plaintiff is first refused the enjoyment of his nght , and if it is not 
brought within that time, not only is the nght itself barred but any cause 
of action the plaintiff may have to recover arrears which rests on such 
nght is also barred If a plaintiff recovers in a suit arrears of penodical 
payments but apparently without a declaration that he has a nght to such 
payments for the future, and then makes no claim for more than 12 years, 
any subsequent suit for the arrears of such penodical payments would be 
barred — Shtvram v Secretary 0 f State, 1 1 Bom 222 (233) 

132 — To enforce payment Twelve When the money sued 

of money charged upon years. for becomes due 

immoveable property. 

545 Money — Where loan was taken of paddy and was promised 
to be returned with interest tn paddy, a suit to realise the value ot the 
paddy due by sale of the immo veable properties given by way of security , 
for the repayment of the loan is not governed by Art 132 , either Art 

1 16 or Art 120 applies The suit cannot be treated as a suit to enforce 
payment of money charged upon immoveable property — Rashbehar* v 
Kunjabehan 24 C L J 348 

But where loan was taken of paddy and promised to be returned m 
money (as the price of paddy) and the mo rtgage bond provided that on the 
expiry of the penod mentioned in the bond the creditor would be entitled 
to recover the price of paddy with interest by sale of the property given 
as security for the repayment of the loan, it was held that money was charged 
upon immoveable property, in as much as the mortgagee was entitled to 
recover money and not specific paddy , and to such a case Art 132 apphed 
— Inira Narain v Durtjabar. 47 Cal 125, 23 C W N. 949 . Jogendra v 
Mohan Lai, 23 C \V. N 951 , Mohesh v. Umesh, jr Ind Cas 34X (C®* ) * 
Sndhar v Ram Gobtnda, 29 C L J 368 , Dinabandhti v Bishnu, 32 C I* J 
22r , Snpati v Sarat, 22 C W N 790 , Ramchand v Istvarchandra 4 ® ^ 
625. 632 (F B ), 23 C W. N 57, 32 C L J 278 But in Joy Naratn v 
Mangobtnda, 64 Ind Cas 210 (Cal ) and Shamlal v Dhanvta, 18 N I* R- 
hi, A I R 1922 Nag 23, it has been held that even where loan is taken 
of paddy and promised to bo returned in paddy (with an additional quantity 
of paddy as interest), the suit to enforce the security falls under this Article, 
because the mortgagee is entitled to claim the value of the grain m case o 
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purchaser o£ the creditor s claim to recover the abovementioned debt falls 
within Article 132, and is not a suit for money lent under Article 57 — 
Gins* CAundrr v Annundamoyx, 15 Cal 66, Gg (P C ) Where a testator 
charged all his real estate with payment ol his debts, a claim against the 
testator's estate on a simple contract debt would be governed by the 12 
years’ rule — II ar burton v Stephens 43 Ch D 30 

Where by a bond the debtor hypothecated all Ins properties ( ray wealth 
and proper*) *) without specification held that the bond created a charge 
upon the immoveable property of the debtor although no particular proper- 
ty was specified in the land and a suit to enforce payment of the amount 
due out of an immoveable property belonging to the debtor was governed 
by this Article — Itamsidh v Balgobmd, 9 All 158 (1645 But in another 
Allahabad case, where the debtor stipulated that if the principal and inte- 
rest were not paid up at the stipulated period, the creditor would be at 
libertj to reemer the money, by instituting a suit, from "my mov C able 
and immoveable properties, my own milk" it was held that the language 
of the bond was too vague to warrant the inference that the bond contem- 
plated the creation of a mortgage of a definite estate and that a suit upon 
the bond was governed by Art 60, or nG, and not by this Article— 
Collector of Etaivah v Bets Maharant, 14 All 1G2 (164) 

Where maintenance is charged upon immoveable property, a suit 
to recover arrears of maintenance is governed by Art 132— A hmed It ossein 
v Nthaluddin 9 Cal 945 (9ji) P C 

Where immoveable properties were hypothecated to the principal 
■by tlie agent as security for the proper discharge of his duty, a suit for 
accounts by the principal would be governed by Art 132 in as much as 
it is by impbcation a suit to enforce a charge— Wadhusudhan v dtnhha! 
43 Cal 248 (following Haftzuidxn v Jadu, 35 Cal 298. and dissenting 
from Jogesh v Benoit, 14 C W. N 122) , Troxlohkya v Abtnash, 21 c. L 
J 459 Sec N °to 4ti under Art 89 

Where a guardian gave certain immoveable property as security for 
the doe fulfilment ol his duties to his ward, a suit by the latter to recover 
monies which might be found due on account being taken from the guardian 
out of the property charged, falls under this Article —r<uul Ntskan v 
Muhammadji, 33 P R 1897 

Where a mortgage document expressly made the mortgaged pro- 
pirtics liable not only for repayment ol principal, but also for interest 
the interest was held to be charged upon the property— Vasudcvan 
V honurupetlamanna 2 L W 853, Davani v Batna, 6 Had 
As for interest after due date of mortgage, see note 483 under 
Article 11G 

Where several properties are liable for the payment of an annuity, 
which ha3 been discharged by the owner of one of such properties, a 
for coutnbutiou by such owner against the owners of the other 
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is a suit to enforce a charge on the properties and is governed by this Article 
and not by Art 99 — Yakub v Ktshen 28 All 743 (746} 

A mortgage bond executed by the father in a Mitakshara family for 
the benefit or necessity of the family and not being shown to have been 
effected for any immoral purpose is valid and binding on the sons and a suit 
to enforce that mortgage against the sons is governed by this Article — 
Prunknshna v Jadu 2 C W N 603 Mahcshwar v Ktssn 34 Cal 184 
(190) Skeo Naratn v Mokshoda 17 C W N 102Z 19 Ind Cas 878 Ran 
Singh v Sobha 29 All 544(551) J ales war v Anrul 35 All 302 Anbudrav 
Dorasani ir Mad 413 (4 15) Bit where the mortgage is executed by the 

father to discharge a debt which is neither antecedent nor one for family 
purposes the mortgage js not binding on the sons and does not create a 
chaTgc upon the entire family property but upon his individual share only 
and a suit brought after the death of the father so far as it claims to a fleet 
the shares of the sons is governed by Art 120 and not by Art 132 as there 
is no charge on immoveable property enforceable against the sons — Bn) 
nandan v Bidya Prosad 4"> Cal 106S 1092 (FB) 19C W N 849 

A claim for the balance of money due to a builder who undertook the 
erection of a building on the express stipulation that he would ha\e a hen 
on the building for all sums due to him until paid is a claim for money 
charged upon immoveable property under this Article — Daulat Ram v 
IVollett Mills 95 P R 1908 

If a pro note is first passed for a certain debt and subsequently immove 
able property is hypothecated for the same debt a suit to recovor the loan 
due under the pro note by enforcing the charge created by the hypothe- 
cation bond is governed by Article 132 and may be brought within 12 years 
from the date when the money became due although the creditor s remedy 
for enforcing the personal obligation (under the pro note) in respect of the 
loan may be barred — Behan Lai v Bern Madho 27 O C 263 AIR *9 2 5 
Oudh 92 79 Ind Cas 942 

L purchased an oil well subject to a mortgage in favour of B and to a 
nght of pre-emption in favour of N tie made payments to the mortgagee 
B in part satisfaction of the mortgage-decree on the oil well such payments 
being necessary to save the oil well Held that L had a charge on the oil 
well for the amount paid as againstfN who exerctsed his nght of pre-emption 
as well as against persons claiming through In and a suit to recover tha 
amounts by enforcing the charge fell under Article 132 — Ma Lon v M& 
Nya 1 Rang 714 79 Ind Cas 766 AIR 1924 Rang 204 

A trustee of a mosque making advances out of his own pocket to meet 
the expenses of the mosque no doubt acquires a charge upon the trust pro 
perty but this charge is not like an ordinary charge which entitles a man 
to bring the charged property unconditionally to sale It is a charge which 
enables him to take the amount oat of the rents and profits of the trust 
property nr through raising monies by the creation of a similar charge 
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Article 132 was not intended to cover snch a qualified charge, and the suit 
by the plaintiff for recovery of the money is governed by Art 120 — A bbart 
Saheb v Sot an 38 Mad 260 (267, 269), following Peary v Nar*ndra, 37 
Cal 229 (P C) 

Charge on mat ‘able properly — A suit to enforce a cliarge on move- 
able property is governed by Art 120 — -Vim Chmd v Jagabandku, 22 Cal 

21 See notes under Article 120, at page 439 anle 

Payment of reienue — Where Government revenue is paid by one 
of the co sharers of the estate to save the entire estate from sale, such 
payment does not create a charge in his favour upon the estate and a 
suit to recover such amount is governed by Art 99 and not by this Article 
— A'tnu Ram v Muzaffar, 14 Cal 809 (F B ) Khub Lai v Pudmanund, 
15 Cal 542 . Shxvrao v Pundltck, 26 Bom 437 But in several other cases 
it has been held that such payment creates a charge — Raja of Vmanagram 
v Rajah Setrucherla 26 Mad 686 (F B), Alayahammal v Subbar ay a 
28 Mad 493 (494). Achul v Han, 11 Bom 313 See Note 443 under 
Article 99 

But if the revenue is paid not by a co sharer but by a lessee m order to 
protect his interest m the estate, who thereafter bnogs a suit for the reco- 
very of the amount, the suit does not fall under Article 99, which applies 
only to a co sharer, but is governed by this Article — Ram Dull v Itorakh, 6 
Cal 549. 

551. Vendor's ben — Unpaid purchase money creates a charge in 
favour of the vendor on the property in the hands of the vendee, and a 
suit by the vendor to recover it by enforcement of such hen or charge falls 
under Art 132 , but where a personal remedy against the vendee is sought, 
Art nr applies — Virchand v Kumajx, 18 Bom 48 , Chumlal v Bax Jet hi, 

22 Bom 84G ,Har Lai v Muhamdi, 21 All 454, ftluntrunmssa v Ahbar, 
30 All 172(174) , Rama Krishna v Subrahmania, 29 Mad 305 , Rukan 
Dtn-Y Hasan Dm, 72 Ind Cas 897 (Lab ) See notes under Art in 

552. Co mortgagors charge — See secs 82 and 95 of the Transfer of' 
property Act 

Where several properties belonging to several owners are mortgaged to 
secure the same debt, the owner of the property that has been made liable 
for more than its rateable proportion of the debt can claim contribution 
proportionately against the owners of other properties, and has a charge 
on the other properties under Section 82 of the Transfer of Property Act , 
and a suit to enforce the charge falls under this Article and not under Arti- 
cle 99 — Bhagwan v Karam Husain 33 All 708, 716 '(F B ) , Ibn Husain 
v. Ramdai, 12 All no (114) 

Where a co mortgagor redeems the mortgaged property, he acquires 
a charge, under sec 93 ol the Transfer of Property Act, on the share of 
each of the other co mortgagors, for his proportion of the mortgage money . 
and a suit to enforce the charge is governed by this Article — Bhagwan Das 
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v Hardes, 26 All 227 , Kotayya v Kolappa, 49 M L J 117, A I E 1926 
Mad 141 , Rajkuman v Mukunda, 25 C W N. 283 Where there had been 
several payments in part satisfaction of a mortgage, the payment of the 
balance due is as much a redemption as the payment of the whole sum 
due to a case in which there has been no previous part payment. A co- 
mortgagor who pays the balance of the mortgage money and redeems the 
mortgage acquires a charge on the property under sec 95 of the Transfer of 
Property Act, and his suit to enforce the charge falls under this Article — 
Htra Kuer v Palku 3 P L J 490 (491) 

It has been held in a Calcutta case that the co mortgagor gets a charge 
under section 95 T P Act only when ho redeems and there can be redemp- 
tion only so long as the mortgage subsists \\ here a decree on the mort-_ 
gage has been obtained by the mortgagee, and an order absolute for sale 
has been passed under sec 89 of the T P Act, the security as well as the 
mortgagor s right to redeem are both extinguished and any payment made 
thereafter by a co mortgagor cannot be taken as payment by way of * re- 
demption' , consequently no charge is created in favour of the person who 
makes such payment His suit to recover the money falls under Article 
61 or 99 and no*- under Article 132 — Nawab Jahattata v Mina Shujattddm, 

9 C W N 865 (867) But the Bombay High Court holds that a charge 
is created in such a case — Danappa v Yamnappa, 26 Bom 379 

553 Mortgagee s charge — Where a mortgaged property is so'd for 
arrears of revenue, free from all incumbrances, the mortgage is invalid 
as against the purchaser , but the mortgagee is entitled to a charge 
on the surplus sale-proceeds, and a suit to enforce such charge is 
governed by this Article and not by Article 120 — Upendra v Mohrs Lai, 
31 Cal 745 (751) , Kamala Kanla v, Adul Darkal, 27 Cal 180 (184)* 

U nialar a v Umacharan, 3 C L J 52 : Jogeshw rv Chan ashy am, 5 C W N 
35 ° ( 359 ) 

When a property is sold under a decree obtained by a first mortgagee 
in a suit in which the puisne incumbrancers were parties, it passes into 
the hands of the purchaser discharged from all incumbrances But the 
rights of the puisne incumbrancers are not extinguished or discliarged by 
the sale, but transferred thereby to the surplus sale proceeds. A suit 
brought by a second mortgagee to enforce his hen on those sale proceeds 
In the hands ol a third mortgagee who has notice of the second mortgage, 
and who has taken away the sale proceeds tn execution of a decree obtained 
upon his mortgage, is governed by this Article and not by Article lao — 
Berhamdeo v Tara Chand, 33 Cal 92 (lit, 1 12) affirmed on appeal to the 
Pnvy Council in 41 Cal 654, 661, (PC) Similarly, a suit by a pnor mort- 
gagee, for payment of his mortgage money out of the sale-proceeds remaining 
in the hands of a subsequent mortgagee who lias foreclosed the mortgage 
and sold the property to a third person, is governed by this Article— Vssaa- 
rtoffi v. Shankerlal, 12 N L R. 90. 
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The nght of a puisne mortgagee to redeem the prior mortgage is only 
ancillary to his nght to work out his remedy against the mortgaged estate 
He is only permitted to redeem for the purpose of working out his own 
«eeunt\ The nght of a puisne mortgagee to redeem the prior mortgage 
in a case where he has not been joined in a suit on the first mortgage is a 
nght to redeem the first mortgage with the view of enforcing his own 
mortgage it is only a means of secunng the object of enforcing his own 
mortgage by sale The proper Article applicable to the case is Articte 132 
and not 148 — Lakshmattan v Sella Mutku 47 M L J 602 AIR 1925 
Mad 76 84 Ind Cas 301 Kxlmadhab v Joy go pal AIR 1926 Cal 560. 
91 Ind Cas 719 . Nxdhiram v Snriesiur, 14C W N 439 Appaya, v Veil- 
kalramayya 20 L W 620 AIR 1925 Mad 150 82 Ind Cas 864 But 
the Patna and Allahabad High Courts dissent from this view and hold 
that the second mortgagee's nght of redemption cannot be considered as 
a nght to enforce payment of money charged upon immoveable property, 
because the second mortgagee in a suit for redemption does not seek 
to recover the money due to him upon his second mortgage His suit 
falls under Article 148 and not under Art 132 — Ramjharx v Kashxnath, 
5 Pat 513 AIR 1926 Pat 337, 94 Ind Cas 284 Prxya Lai v Bohra 
Champa Ram, 45 All 268, A. I R 1923 All 271 

554 When money becomes due — Where a mortgage-deed fixes no 
no time for payment, time runs from the date of the bond if there has 
been any payment of money to the mortgagee, time runs from the date 
of the last payment (sec 20) — Nxlcontal v Kamxm Kumar 20 Cal 
2G9 (272) 

In case of a mortgage bond executed to secure a loan payable on demand, 
the words "on demand ' should be construed as merely technical words 
meaning ’’forthwith ' or "immediately' no actual demand is necessary 
in order to establish*! starting point for limitation under Article 132, and 
time run9 from the date of the bond — Pertanna v Mulhtnua zi Mad 
139 {140) ; Barkatunnxssa v Madhub Alx 42 All 70 (73) , Pemmal v Ala- 
gxrxswamx, 20 Mad 245 (248) 

Where a second mortgagee discharges a decree obtained by the first 
mortgagee, he does not become an assignee of the decree and is not entitled 
to execute the decree , but he acquires a charge on the mortgaged property ; 
and m a suit by him to enforce the charge, time runs from the date on whxch 
he made the payment in satisfaction of the decree — SAii> Lai v Muntxt Lai, 
44 AU 67 (70) But the Patna High Court dissents from this view and 
holds that a puisne mortgagee paying oS the decree obtained by the prior 
mortgagee becomes entitled only to the "security held by the prior mort- 
gagee , and the period of limitation for his suit to enforce the prior mort- 
gage is to be counted from the due date of that mortgage He does not 
acquire any fresh charge on the property from the date of his payment t 
consequently time does not run from the date on which he paid off 
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decree on the pnor mortgage — Stbananda v Jagmohan 1 Pat 780 3 P L 
T 533 68 Ind Cas 707 AIR 1922 Pat 499 (dissenting from Shtb Lai 
v Munni Lai 44 All 67) The Nagpur J C Court takes the same view 
as the Allahabad High Court that the period of limitation runs from 
the date when the puisne mortgagee made the payment and became entitled 
(under sec 74 Transfer of Property Act) to the rights created by the decree 
on the pnor mortgage — Suryabhan v Renuka 8 N L J 232 (F B) 9 * 
Ind Cas 118 A I R 1926 Nag 84 overruling Nathuram v Sheolal r3 
N L R 217 42 Ind Cas 796 (where it was held that the period of hmita 
tton ran from the due date of the pnor mortgage) 

Where the surety of a mortgagor pays up the mortgage money he cannot 
be in a better position than the original mortgagee And so in a suit brought 
by the surety to recover the money from the mortgagor time runs from the 
same date as it would have run had he been the original mortgagee » e 
from the due date of the mortgage bond and not from the date when the 
surety paid off the mortgage — Barhatunnissa v M ah bub Ah 42 All 
70 ( 74 ) 

Where a co mortgagor redeems the mortgage his position is that of 
art assignee of the original secunty and the period of limitation for Jus 
suit to enforce his charge agatnst the other co mortgagors is the same 
within which the original mortgagee could have brought his suit on Jus 
mortgage that is the penod runs from the due date of the original mort 
gage — Rajkuman v Muhunda 25 C W N 283 57 Ind Cas 868 But the 
Oudh Court dissents from this ruling and is of opinion that limitat on runs 
not from the due date of the mortgage which is paid off but from the date 
of payment by the co mortgagor — Qamar Johan v Mttnney Mina 12 0 
L J 313 2 O W N 413 AIR 1925 Oudh 613 

554A Instalment mortgage bond — In the case of an instalment mort 
gage bond the principle of Article 75 should be appl ed in determining the 
starting point of limitation Thys where by a mortgage bond executed 
by the defendants the mortgage money was made payable by four instal 
ments and m case of default in payment of any instalment the pla ntiff 
might at Jus option sue either for the amount due on that instalment or for 
the whole amount due on the bond it was held that the whole amount 
became due when default was first made in the payment of an instalment 
and that limitation ran from the date of the- first default and not from the 
expiration of the term of the mortgage bond — Stlab Chani v Hyder 24 
Cal 2$ 1 {285) 

Where a hypothecation bond provided for the repayment of the pnn 
cipal sum on a certain date with interest in the meantime payable monthly 
and further provided that on default in payment of interest the prmapal 
and interest should become payable on demand it was held that the penod 
of limitation presenbed by this Article began to run from the date of the 
first default in the payment of interest and it was further held that no 
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actual demand was necessary to create tlie plaintiff s cause of action as the 
words "on demand" are merely technical words equhalent to 'immediately* 
ot 'forthwith* — Perumal v Alaginsami, 20 Mad 215(248) But if the bond 
provided that upon default of payment of interest annually, the principal 
would become due with interest at an enhanced rate from the date of the 
bond, whenc\er the creditor would make the demand it wns held that the 
cause of action did not ansc upon the first default in the payment of 
interest, but the liability of the defendant was made dependent on a 
preceding demand actually made by the plaintiff , till such demand was 
made, the defendant could not have considered the action ft accruing 
against him , »o such a case, the words “on demand” imported a 
condition, and were not merely technical w ords — Nettakaruppa v. 
Kumarasami, 22 Mad 20 (22). . 

Where a mortgage-bond provided a penod for repayment of the pnnei- 
pa!, and also provided that interest was to be paid annually, and mat if 
the borrower made default in the payment of any instalment of Interest, 
the creditor would have power to recover the whole amount due, held that 
limitation began to run Irom the penod ot the first default m the payment 
bf interest, that being the date on which according to the terms of the bond 
the whole money became due — Nat hi v Turn, 43 All 671 (672) , it) A L. 
J 7 **» 63 Ind. Cas 886 , Collector of Jaunpur v Jamna Prasad, 44 All 
360 (363), 20 A L J 104, 66 Ind Cas 171 liamdas v Md Said Khan, 
jo A L ] 346, 67 Ind Cas 160 

A mortgage bond dated 8th December 1895 provided a penod of three 
years*for the repayment of the principal ; the mortgage-debt was to carry 
interest at Its 30 half yearly, which must be paid half-yeatly. and the bond 
further provided that if two penods of six months elapsed without interest 
being paid, the mortgagee was to have the option of maintaining the penod 
of mortgage and suing only for the interest due, or of cutting short the 
mortgage penod and suing for the whole debt, principal and interest. 
No interest was ever paid Held that the cause Of action for a suit for 
recovery of the whole debt arose on 8th December 1896 (» e upon two 
defaults w the payment of the six monthly interest) and not upon the 
lapse of three years mentioned m the bond — Sham Sunday v Abdul A had, 
71 P R. 1915 

A mortgage provided that interest was to be paid every six months 
and that any interest remaining unpaid would at the cfose of the year be 
treated as principal and would thereafter caiYy interest at the bond rate. 
It further provided that in the event of non payment of interest for two 
consecutive half-years, the mortgagee would have the power to benefit 
himself by charging the compound mterest'aforesaid, or to realise at once 
the whole of the principal and interest without w aiting for the term of the 
bond to expire, or to sue for the interest alone Held that the mortgagee 
was given three options, and if he did not choose to exercise his option of 
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suing for the whole amount due on the occurrence of a default but chose 
instead the option of letting the interest go at compound rate it could 
pot be said that time began to run against him from the date of the default 
* — Gtrdhan v Gobtttd Ram IgA t J 456 63 Tnci Cas 25 But this ease 
has been dissented from in the case cited below 

In a mortgage bond it was stipulated that the principal was to be paid 
within la year® and interest was to be paid annually it was further shpu 
lated that m default of payment of interest in any year, the creditor 
would have tlie option to add the interest to the principal and to wait Jill 
the expiry of the^stipulated penod or to recover the principal and interest 
at once Nothing was paid at all by the mortgagor In a suit for sale on 
the mortgage it was held that time ran as soon as the first default was made 
from the terms of the mortgage-deed ft is obvious that as soon as the 
first default was made a right accrued to the mortgage- to sue for the whole 
sum with interest On default having been made the money certainly 
did become due at once , the mere circumstance that the creditor had the 
Option of not calling In tlie money cannot wipe out the fact that the money 
in fact became due — Stub Dayal v Afehtrban 45 AH 37 (T B ) zo 4 I ] 
819 69 I nd Cas 981 A 1 It 1923 All 1 (dissenting from Gtrdhan v Golind 
«9 A L J 456} , Sheoram \ Rain Suig) 58 All 302 -*4 A L J 295 A I 
R r 9-6 All 493 94 Ind Cas 849 

A mortgage-deed of 1890 provided payment of principal by instalments 
in t**n years and of interest monthly and further provide! that in case 
of default in payment of any one of the instalments of principal or interest 
the whole of the mortgage money would become due and be payable on 
demand //<•/ 1 that money under the bond became dn* within the meaning 
of this Article when tV first default was mndc in 1890 nhd not tlUr the 
expiry of ten years from the date of tl e bond and consequently 0 suit 
brought in laic was barrel The learned Chief Justice remarled 'it 
seems to me that the money is due when it can be legally demanded and 
it is admitted in the present case that the mon'-y secured by this mortgage 
could hive been legally demanded and recovered after the first default 
and had a suit been then brought for its recovery by sale of the mortgage 
property the defendants could not base pleaded that such a suit was 
prpmaturc — Gaya Dm \ Jumman l at 37 All 400 (408) F B 

In a mortgage bond it was stipulated that the mortgagor would repay 
the loan in 12 years that he wonU pay annually Rs 500 on account of pnn 
opal and interest that if he were unable “to pay the interest any year the 
interest might 1* treated as pnnopal and thn + if there was any default 
in payment of the sum of Rs 500 per annum the mortgagee was to have 
pQyyer without waiting for the expiry of the stipulated period to set aside 
all the other stipulations embodied in the bond and to bring a suit to realise 
the entire principal together with interest No annual Interest was paid 
Held that time began to run from the first default in the payment of the 
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annual sum o! Rupees 500 and not on the expiry of *he term of the mort- 
gage bond -— Pancham v dnsar Hu am 43 All 506 f^OO) 19 A L J 59’’ 
63 Ind Cas 441 Under a mortgage executed in igo - * the principal sum 
borrowed was Rs l-’oo and the sum was made payable in annual instal 
mentsofRs 100 On default of payment of any one instalment then hole 
of the balance was to be paid at once In 1903 and 1904 the mortgagor 
paid only Rs 44 In 1903 the mortgagee filed a suit to recover the amount 
of the first two instalments and obtained a decree In 1917 the mortgagee 
filed a suit for recovery of the remaining 10 instalments Held that the suit 
was barred not only by O II, r 2 of the C P Code but also by the law of 
limitation, because the nght of action to sue for the whole amount arose 
from the date of the first default (1903 ) — Shrmnas v Chanbasapagouda 
25 Bom L R 203 72 Ind Cas 290 AIR 1923 Bom 201 

So also the principle of waiver indicated m Article 75 may be applied 
in determining the tame when the money sued for becomes due within the 
meaning of Article 132 Thus a mortgage bond provided for payment 
of the debt m !■» instalments the first falling due in Pous 1308 B S and ■ 
others in the month of Pons of each of the next n years ending with 1319 
It was further provided that upon default in the payment of any one 
instalment the creditor would be entitled to recover the entire amount 
due without waiting for the future instalments falling due The plaintiff 
alleged that the first instalment was duly paid and the instalments for 1309 
to 1311 were paid and accepted although the payments were made out of 
time and the suit was brought in I3"»6 B S for the subsequent instalments 
Held that the suit was not barred because the payment and acceptance 
of the overdue instalments constituted a waiver applying th* principle of 
Article 75 and that the plaintiff was entitled to recover the subsequent 
instalments The penalty having been waived the parties were remitted 
to the same position as they would have been if no defa lit had occurred 
— » Surendra Nath v Rishee Case Law 27 C W N 893 79 Ind Cas 291 
AIR 19*3 Cal *39 

But the Madras High Court is of opinion that in an instalment raort 
gage bond the cause of action accrues on the expiry of the period fixed 
in the mortgage bond for the repayment of the principal and not when the 
first default is made that Article 132 should be construed in its plain and 
natural sense and the words of Article 75 should not be imported into 
Article 132 for the purpose of determining the starting point of limitation 
and that the mortgagee « not bound to take advantage of the default clause 
but is at liberty to ignore it as it merely gives an option to recover the whole 
amount upon default — Nanta v Ammam 39 Mad 981 {986) Muthtah 
Chettiar v Venh atasubba rayulu 49 Mad 403 AIR 1926 Mad 160 49 
M L J 394 90 Ind Cas 1033 This view has aLo been taken by the 
Patna High Court in Ramsehhar v Mathura 4 Pat 820 90 Ind Cas ->49 
AIR I 9’5 Pat 557 (following 39 Mad 981) See this case cite** 

L 33 / 
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suing for the whole amount due on the occurrence of a default but chose 
instead the option of letting the interest go at compound rate it could 
not be said that time began to run against him from the date of the default 
— Girdhart v Gobtttd Ram 19 A L J 456 63 Ind Cas 25 But this case 
has been dissented from m the case cited below 

In a mortgage bond it was stipulated that 4 he principal was to be paid 
within 1 year® and interest was to be paid annually It was further shpu 
lated that in default of payment of interest in any year the creditor 
would have the option to add the interest to the principal and to wait J II 
the expiry of the stipulated period or to recover the principal and interest 
at once Nothing was paid at all by the mortgagor In a suit for sale on 
the mortgage it was held that time ran as soon as the first default was made 
From the terms of the mortgage-deed it is obvious that as soon as the 
first default was made a nght accrued to the mortgage”' to sue tor the w v ole 
sum with interest On default having been made the money certain!) 
did become due at once the mere circumstance that the creditor had the 
option of not calling in the money cannot wipe out the fact that the money 
in fact became due — SAt6 Dayal v Mehetban 45 All 27 (T B) 20 \ I J 
819 69 Ind Cas 981 AIR 19*3 All t (dissenting from Girdhart v CoUnd 
i) A t J 456) Sh»oran\ Baht Sing} 48 All 30’ 24 A L J "95 A T 
R 1926 All 493 9i Ind Cas 8*9 

A mortgage deed of 1890 provided payment of principal b) instalments 
in t*n years and of interest monthly and further provided that in case 
of default in payment of any one of the instalments of principal or interest 
the whole of the mortgage money would become due and be payable on 
demand Hrl l that money under the bond became dir* withm the meaning 
of this \rticle when th« first default was n <-dc in 1800 and not after the 
expiry of ten years from the date of the torn] and cansenucntli a suit 
brought in 101- was barrel The learned Chief Justice remarlel it 
seems to me that the money .s due when it can be legally demanded and 
it is admitted m the present case that the money secured by this mortgage 
could have been legally demanded and recovered after the first default 
and ha I a suit been then brought for its recovery by sale of the mortgaged 
propertv the defendants could not have pleaded that such a Silt was 
prpmature — Gaya Dm \ J unman l at 37 All 100 (408) F B 

In a mortgage bond it was stipulate I that the mortgagor would repay 
the loan in 12 years that he would pay annually Rs 400 on account of prm 
ci pal and interest tl at if he were unable "to pay the interest any year the 
interest might t* treated as p-incipal and tha* if there was any default 
m payment of the sum of Rs 500 per annum the mortgagee was to have 
power without waging for tl o expiry of the stipulated period to set aside 
all the other stipulations embodied in the bond and to bring a suit to realise 
the entire principal together with interest No annual interest was paid 
Held tl at time began to run from the first default m the payment of the 
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annual sum of Rupees 500 and not on the expiry of *he term of the raort» 
gage bond— Pan^ham v Ansar Hu atn 43 All 096(399) 19 A L J 59“ 
63 lnd Cas 441 Under a mortgage executed in 1902 the principal sum 
borrowed was Rs I’oo and the sum was made payable in annual instal 
ments of Rs 100 On default of payment of any one instalment the whole 
of the balance was to be paid at once In 1903 and 1904 the mortgagor 
paid only Rs 44 In 1903 the mortgagee filed a suit to recover the amount 
of the first two instalments and obtained a decree In 1917 the mortgagee 
filed a suit lor recovery of the remaining 10 instalments Held that the suit 
was barred not only by O II, r z of the C P Code but also by the law of 
limitation, because the nght of action to sue for the whole amount arose 
from the date of the first default (1903) — Nftnimos v Chanbasapagowda 
25 Bom L R. 203 72 lnd Cas 290 A T R 1923 Bora 201 

So also the principle of waiver indicated in Article 75 may be appl od 
in determining the time when the money sued for becomes due within the 
meaning of Article 132 Thus a mortgage bond provided for payment 
of the debt in 12 instalments the first falling due in Pous 130S B S and ■ 
others in the month of Pous of each of the next 11 years ending with 1319 
It was further provided that upon default in the payment of any one, 
instalment the creditor would be entitled to recover the entire amount 
due without waiting for the future instalments falling due The plaintifi 
alleged that the first instalment was duly paid and the instalments for 1309 
to 1311 were paid and accepted although the payments were made out of 
time and the suit was brought in 1326 B S for the subsequent instalments 
Hell that the suit was not barred because the payment and acceptance 
of the overdue instalments constituted a waiver applying th» principle of 
Article 75 and that the plaintig was entitled to ecover the subsequent 
instalments The penalty having been waived the parties were remitted 
to the same position as they would have been if no defa lit had occurred 
— Surendra Nath v Rishce Case Law 27 C W N 893 79 lad Cas 291 
AIR 1923 Cal 139 

Put the Madras High Court is of opinion that in an instalment mort 
gage bond the cause of aetton accrues on tho exp ry of the period fixed 
in the mortgage bond for the repayment of the principal and not when the 
first default is made that Article 132 should be construed in its plain and 
natural sense and the words of Article 75 should not be imported into 
Article 132 for the purpose of determining the starting point of limitation 
and that the mortgagee is not bound to take advantage of the default clause 
but is at liberty to ignore it as it merely gives an option to recover the whole 
amount upon default — Narna v Amman » 39 Mad 981 (986) Muthiah 
ChtUtar v Venhalasublaraytilu 49 Mad 403 A I R 1926 Mad 160 49 
M L J 394 90 lnd Cas 1033 This view has aLo been taken by the 
Patna High Court m Ramsehkar v Mathura 4 Pat 820 90 lnd Cas 249 
AIR 1925 Pat 557 (following 39 Mad 981) See this case cited at p 
L 32 
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418 ante under Article ri6 It should be noted that the view taken by 
the Allahabad High Court m 37 AH 400 and 45 All 27 cited above (viz 
that the period of limitation runs from the date of the first default in the 
payment of an instalment in spite of the option given to the mortgagee to 
wait till the expiry of the term of the mortgage) seems to have been dis 
approved of by the Pnvy Council m the recent case of Paneham v Ansar 
Hussain 48 All 457 (P C.) 24 A L J 736 AIR 1926 P C 85 though 
no decided opinion has been passed by them 

555 Suit against person holding adversely to the mortgagor — A suit 
for sale upon a mortgage brought against the mortgagor and a person 
claiming a nght adversely to the mortgagor by twelve years possession 
(the adverse possession commencing at the mortgage) is governed by this 
Article Such a suit Is not a suit for possession under Article 144 because 
the plaintiff cannot bring a suit for possession without bringing a suit under 
Art 132 The suit is in time if brought withm 12 years from the date when 
the money becomes due The period of limitation does not run from the time 
when possession was taken by the adverse possessor because *hc adverse 
possession of the third party obtained after the mortgage does not affect 
the mortgagee s right — Rajnalh v Naratn 36 All 567 57 1 ( F dts 
tmguishing /Caran Singh v Bakar Alt 5 AH t (PC) 

55$ Malikana — AfahAana is an annua! recurring charge on immovc 
able property and must be sued for withm 12 years -from the time when the 
money sued for falls due — Hurmutt v Hirdaynaram 5 Cal 921 Jagannalk 
v, Kharach to C W N 151 

In order to bnng the suit within this Article the plaintiff coming into 
Court to claim a maltkana allowance must claim it as a charge upon t e 
immoveable property concerned — Nathu v Ghanshant 41 AH 359 arK * * 
he claims it as a charge upon the property the suit is governed by th s 
Article notwithstanding that the Court refuses to pass a decree aganw 
the properly — ^htnda v PAiif/o 35 Al! 185 

If however the plaintiffs do not seek to enforce it as a charge oB k 
land for which It is payable the suit is governed by Art iry in as ctu 
as In sticb a case the claim must be regarded as one arising out of a quasi 
contract created by law — Kallar v Gunga 33 Cal 998 

A suit for an allowance for the maintenance of the younger member 
of a family charged upon the inheritance to which the eldest mate mensber 
alone succeeds is within this Article — Ahmed Hassetn v NihahtdJm 9 ^ 
945 

557 Huqq —This Article applies to suits which are brought by * 
hakdar against the person on gin ally liable for payment of the hak an 
not to suits by one sharer m a vatan against another sharer or alleged shat® 1, 
who has improperly received the pt-untiff s share of the hak such a suit 
falls under Art Cz — Hamiu&tigaun v Hansukk 7 Bom 191 (*M) 
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A right to receive a nankar allowance out of the profits of a particular 
village is a kind of huqq — Deputy Commissioner v Jagjttean 19 O C 49 

133 — To recover move- Twelve The date of the pu chasej 
able property conveyed years 

or bequeathed m trust, 
deposited or pawned, 
and afteiwarda bought 
from the trustee, depo- 
sitary of pawnee for a 
valuable considera- 
tion 

558 This Is an abridgment m favour of the purchaser for valaable 
consideration of the period provided m Articl* I45 in cases of deposit and 
pledge and an enactment of a special period of 12 years in the case of 
a purchaser from a trustee when under section 10 there would be no hml 
tation at all in a suit against the trustee himself — Gangtneni Kondiah v 
Gothipati Pedda 33 Mad 56 (at p 58 ) 

Unlike Article 134 the words bought from and ‘purchase m Article 
133 have not been changed in the Act of 1908 Hence the word purchase 
would not include a mortgage— BaiiA 0 f Bombay v Fazatbhoy 24 Bom L 
R 513 AIR 1923 Bom 155 

134 — To recover posses- Twelve The date of tne transfer 
sion of immoveable years 

property conveyed or 
bequeathed m trust or 
mortgaged and after- 
wards transferred by 
the trustee or mort 
gagee for a valuable 
consideration . 

Change — The words * purchased from in the old Act of 1877 have 
been changed into the words transferred by in column t and the word 
* purchase has been changed into the word ' transfer in column 3 

5S9 Object of this article —The underlying idea of this Article is 
that the creator of the trust or the original mortgagor put the trustee or 
mortgagee in a position to deal with the property wrongly as well as rightly 
and that after a limited tune neither the cestui que trust nor the mortgagor 
shall be permitted to question those dealings The creator of a trust or the 
mortgagor should therefore be careful to whom he entrusts or mortgages 
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his property Th a utility of such an Article lies in this that it relieves the 
Co irts of the necessity of deciding disputed questions of fact relating to 
transactions long past and prevents the bard swearing and chicane to which 
such disputes are apt to gne me With every year that passes the chance 
that the Courts may be le i into a wrong conclusion on a question of /act 
increases — Narattt Das v Haji Abdur Rahim 47 Cal 866 (881) 

Amcl 134 and Sec xo — In so far as this Article refers to trustees it 
must be read along with section xo which also relates to trustees and per 
nuts & cestui que Inst to follow trust property in the hands of trustees or 
their assignees (excepting assignees for valuable consideration) This 
exception has. obv ous reference to the same class of considerations as are 
given effect to in Article 134 m respect of suits for possession — Ram Chan 
dra v Sheikh Mohidin 23 Bora 614 (618) With regard to trustees the 
operation of this Article is controlled by sec 10 — A fcfttraiu v Shyam Cha»d 
36 Cal 1003 1014 < p C ) Article 134 is controlled by section 10 and refers 
oq!y to cases of specific trusts See Vidya I arulhi s case cited below 
Section 10 does not apply where the transfer by the trustee is for vahia 
bla consideration to such a case Article 134 applies — Ramacha^a v Snni 
vasacharya 20 Bom L R 441 46 Ind Cas 19 

S nt against wham to be brought — The suits contemplated by this Arti 
cla are suits against the transferee or his representatives — Sieti A id 1 v 
Kunhi Pathumma 40 Mad 1040 (1061) T B A suit for redempt on of a 
usufructuary mortgage from the mortgagee is not a suit governed bi this 
Article but by Article 148 It cannot have been the intention of the 
legislature that the mortgagee should be able to shorten the penod of 
limitation by the mere process of making a transfer of his lights m 
favour of some th rd person Article 134 can be applicable only when 
the suit is being brought against the transferee of the mortgagee — Chclly 
Firm v Mi Kasim 3 Rang 367 A I R 1925 Rang 377 

560 Conveyed or bequeathed in trust — It was formerly held by fhe 
Indian Courts that a property conveyed to a mohunt tar the benefit cf the 
w«K could be said to be conveyed in trust within the meaning of this 
Article— Dfieosifiamanv v I altxai n un 37 M J 231 salad Cas 9*4 
If a property was a valid debullor absolutely dedicated to one or more 
TSafows dft'i’i TrirtSati the description of property cons eyed or btqvaathed 
in trust and the sbebait was a trustee within the meaning of Art I 34 ~ 
Ramkanai v Sri Sri Han Narayan 2 C L J 346 But in the reernt 
case of Vidya V arulhi v Bolusamt 44 Mad 831 843 (P C) 4 * M L J 
346 26 C W N S3? 20 A L ] 497 24 Boro L R 6 9 65 Ind Cas t6t 
AIR J9« p c. 123 the Judicial Committee have laid down that the 
mere fact that a property is gifted to idols and images cocsccrctcd » n 
temples, or to religions institutions is not a gronnd for holding that the 
property is conveyed in trust that a trust in the sense In which that 
expression is used in English law is unknown In the Hindu sj stem F° fc 
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and simple that the shebait or the raohant of the Idol or religious 
institution to which the property is dedicated holds the property only 
as a custodian or manager the property cannot be said to he vested in 
him or con\eyed in trust to him similarly under the Mahomedan law, 
the moment a wakf is created the property vests in God Almighty the 
Wutvallt or Sajjadanashtn is merely a manager Neither the shebait nor 
the mutu rallt is a trustee as understoo l in the English system unless 
a specific property is conveyed to him for a spec fic and definite purpose 
and the legal ownership of the property is transferred to him Section 
10 controls Articl* 134 and gives the clue to the meaning and apph 
cabihty of that Article It clearly shows that the Article refers only to 
cases of spec fic trust 

c o also in an earlier Full Bench case of the Madras High Court it was 
similarly laid down that if any specific property was specifically entrusted 
to the h*ad of a mutt for specific purposes he might be regarded as a 
trustee with regard to that property but that in the absence of any such 
evidence the head of th- mutt was not a trustee in respect of any part 
of the endowment — Kailasam v N alar a] a 33 Mad 265 (F B ) 

I tdya Varuthi s case has been followed in Diwan Singh v Sham las 65 
Ind Cas A 1 R 1922 Lnh 27 1 Rama Reddi v Ranga 49 Mad 543, 
Abd tr Rahi 1 v Narayan Das 50 Cal 329 (336) PC 28 C W N 121 
71 Ind Cas 646 AIR 1923 P C 44 Ranga v Latchuma 48 M L J 
1 14 and Mahan t Ramrup v Lalchand 1 Pat 475 (478) It should bo 
noted that in the Privy Council cas of Ra 1 Parhash v A nand Das 43 Cal 
707 (P C) at p 732 the Judicial Committee had remarked that a mohant 
was not only a religious preceptor but a trustee in respect of the mulh 
But in Vtdya Varutht s case (cited above) it was explained that the term 
trustee was used in 43 Cfd 707 in a general sense by way of a compcn 
dious exj ression to convey a general conception of the dut es and obhga 
t oos of the superior ot a m ith and not in any specific sense such as 
that In which it is used in Article 134 

561 Transferred — Art 13 j of the old Act applied only to pur 
chases it did not apply to a mortgage or lease Se Abhiran Goswanu 
v Shya 1 a Charan 36 Cal 1003 1015 (PC) Ishwar Shya 1 Chand v Rant 
Aattat 38 Cal 526 (P C) Narsya v Venhatara nana 23 M L J 260 16 
Ind Ca3 53 where Article 134 of the Act of 1877 was held to be inappli 
cable to cases of grant of permanent lease Still in many cases the Article 
was extended to transfers by way of mortgage or lease See Ma-uji v 
Fakir chand 22 Bom 223 Ntlmoney v Jagabandhu 23 Cal 336 Yes if 
v Balkrtshna 15 Bom 583 Behan v 1/ iha : nai 20 All 482 (F B ) 

H tsa n» v Husain 29 All 471 (478) Ramkartai v Sri Sri Han Narayan 
2 C L J 546 Narayan v Sri Ra nacha 1 dra -*7 Bom 373 Manavikraman 
v Ammu 24 Mad 471 (F B) 

But now the Legislature have used the word 'transfer in order to make 
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this Article applicable to all transfers lor valuable cons (deration — sale, 
mortgage acid lease See Naratn Das v Hap Abdur Rahim 47 Ca! 866 
(880) Vtdya, Varuthi v Hal us amt 44 Mad 831 {P C) at p 845 Bogus 
Umarjt v Nathabhai 36 Bom 146(150) 12 Ind Ca3 737 Chelly Finn v 
Mi Kasim 3 Rang 307 

The suits referred to in this Article being suits for possession, the trans 
fer contemplate i b> this Article is a transfer with possession or followed 
by poSs asion as a necessary incident or ingredient of it This Article 
does not apply to a tranter from the trustee or mortgagee unless the terns 
toree had ^>ossesstu» under the transfer — ffusaim v HttsaiK 19 All 47* 
{48a) Vatnthaiv Shi ner 47 All 803 CHaru Chandra v Nahush Chandra 
jO Cal 4J (62) Vt trut t Da v Hy* Abdur Rahim 47 Cal 866 (8S0) Datla 
girt v Dutatraya 27 Bom 363 (369} Ramchandra v Sheikh Mohideea 
23 Bom 614 sagtn v hap 27 Bom 500 Chelly Firm v Mi Kastm 
i Uaofc 367 Seeli Unity Kunhi Patkumma 40 Mad 1040 1054 (f B) 
Ran ptart v Budh Set 43 All 164 (167) 18 A L J 995 It should be 
noted that under the English law (3 & 4 Vjct C 27, sec 25 which cones 
ponds to Article 134) possession by the purchaser for valuable considers 
tn>n for the statutory period of the property conveyed in breach of trust 
13 necessary to validate the trust against the rest at que trust 1 see Lewm on 
Trusts 5th Cdn p 633 Article 134 applies only to cases where there has 
been a transfer of possesion and the transferee can claim the benefit of the 
law of limitation only when he has enjoyed 12 years possession — Rant 
Chandra v Shaih Mj hides n 13 Bom 614 and the other cases cited sufra 
\\ here possession is taken under the transfer, but at some tune after the 
date of the transfer this article may apply but time begins to run from 
the date when the possession is taken, and not from the date of tho 
transfer — Seen Kullt v hanht Palhumnta 40 Mad 1040(1054 to6o) T B 
(per \bduT iiahim and Seshagin Aiyar jj ) Snmvasa Ayyangir J was 
ol opinion that in such a case Article 134 would not apply But 

Wallis C j and Coutts Trotter } held (at p 2051) that ttua Article 
applied whether possession was or was not taken at the time of transfer, 
and that if possession passed subsequent to the transfer, the tune began 
to run from the date of the transfer and not from the date of possession 
The Calcutta High Court holds that if possession is given subsequent 
to the date of transfer time runs from the date ol the transfer * ■ 
the date of registration of the deed of transfer) and not from th® 
when the transferee subsequently takes possession — Nor am Das V N«J> 
Abd ir Rahim 47 Cal 866 882 (following the opinion of the minority 
in 40 Mad 1040 F B) 

The Rangoon High Court holds that this Article cannot apply where 
possession was not given at the tome of the transfer bat passed subsequently 
to the transfer — Chetiy Firm v Md Kasim, 3 Rang 367, AIR* 

Rang 377 
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If the mortgaged property is sold by the mortgagee bnt is repurchased 
by him from the person to whom he had sold it, the mortgagor can redeem 
the property from him within the penod prescribed by Article 148 , Article 
134 cannot apply, because he is to be treated as a mortgagee and not as an 
innocent transferee with out notice — Kalu Devba v Rupchand, 44 Bom 
848 (8ji), 22 Bora L R 93* 5 8 In< i Cas 39 

Since the transf er contemplated by this Article is a transfer with pos- 
session, it presupposes that the transferor mortgagee must have been in 
jyj>»ession of the mortgaged property at the time he made the transfer. 
But the possession which the transferor has at the time of the transfer need 
not necessarily be acquired under the mor'gage originally made in his favour 
Even if the mortgage was a simple mortgage and if the mortgagee subse 
quently gets possession of the mortgaged property otherwise, as for exam- 
ple by a purchase in execution of a simple money decree obtained by another 
creditor, the Article will still apply if it is established that at the time the 
transfer was made the mortgagee was m possession, no matter under what 
title — Naunikal v Skinner, 47 AU 803 23 A L J 691, AIR 1925 All 
707 (per Lindsay J ) But Kanhaiya Lai J is of opinion that the transferor- 
mortgagee must have obtained possession (from the mortgagor) under the 
mortgage, and that if the mortgagee acquired possession in some other capa- 
city, the transfer of possession would be deemed to have been made in that 
capacity in which it was acquired, and silch acquisition could not be attri- 
buted to the mortgage where the mortgage itself was a simple mortgage 
or a mortgage not entitling the mortgagee to possession by virtue of its 
incidents or terms 

Execution sale — Execution sale is not transfer by the trustee him- 
self' , therefore this Article does not apply to a suit against a person who 
purchased the property at a sale in execution of a decree against the trustee 
or mortgagee — Paras Ram v Lalman 7 Ihd Cas 570 (AH ) Charu Chandra 
v Nahush Chandra 50 Cal 49 (63) 36 C L J 35 Kahdas v Kanhaya, 

II Cal 12 1 (P C ) , Chmtamom v Sarupse 15 Cal 703 706 (so assumed) ; 
Subbaya Pandaram v. Muhammad Mustapha 32 M L J 85 , Kannuswamt 
v Muthusami 1917 M W. N 5 , Ram Piary v Bttdh Sam, 43 All 164(168) 
Panda v Vithu, 19 Bom 140 (144) , Sobhag Chand v Bhaichand, 6 Bom 
193 (206) ; Mahomed Mohstn v Mahomed A bid, 22 O C 72, 52 lad Cas. 
159 , Shetmalh v MahipaJ, 2 A L J 234 Where in execution of a money- 
decree, the immoveable property of the judgment-debtor, m which his real 
Interest is that of a mortgagee, is attached and sold, the auction purchaser 
cannot be regarded as a purchaser within the meaning of this Article, even 
though the property was sold as the property of the judgment-debtor with- 
out any limitation of his interest therein — Ahmed v Raman, 25 Mad 99 
F B (overruling Muthu v Kambaltnga 12 Mad 316, at p 318, where 
this Article was held to apply equally to an auction sale as well as tg a 
private sale) v 
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But in the recent Pnvy Council case of Stibbatya Pandaram v Muha- 
mmad Mustapha, 46 Mad 751 (757), the Judicial Committee were of opinion 
that this Article might apply to a case where the defendant was an 
auction purchaser at a sale m execution o£ a decree against the trustee ; 
and their Lordships observed that “there is little difference m principle 
between a transfer under an adverse execution, and a sale by the trustee 
himself 

562 ' Mortgagee — This Article must be strictly construed and can 

be made to apply only to cases m which there has been a transfer by a 
person who is actually the 'mortgagee’ of the property in suit ; and it is 
incumbent on the transferee to show that the person who sold the property 
to him was the mortgagee of the property. A peison who purchases a pro- 
perty in execution of a mortgage-decree does not become the 'mortgagee' 
of the property Further, in order to make this Article applicable, there 
must be a subsisting mortgage at the date of the transfer — Chhot* Btgatn 
v. Ram Prasad, 10 O C 164 39 Ind Cas 582 (584). Therefore, where a 
prior mortgagee by conditional sale, after having foreclosed his inortgige, 
transferred the nght, title and interest thus acquired to a third person, it 
was held that the transfer was made not by a 'mortgagee’ but by a person 
who had foreclosed the mortgage and had thus become the owner of the 
property , and therefore this Article could not apply — Lai v Mamin 
Lai, 36 All 327 (3* 8 ) 

The purchaser of the mortgagee’s interest at an auction sale is a mort 
gagee for the purposes of this Article — Kannusamt v Muthusant », 19 *7 
M. W N 5 38 Ind Cas 194 , Ghass Rain v Ktihna, 13 A L J 877, 30 
Ind Cas 564. 

563, Nature of the interest transferred —The question to be determined 
under this Article is as to what the transferee intended to purchase and 
what the transferor intended to transfer The real rest would he, did 
he (the transferee) ask for and obtain an absolute nght in the property 
and believe himself thathe was having an absolute interest in it ? — jMulh lya 
V Kanlhappa. 34 M L J 431, 45 Ind Cas 975 The question whether 
the transferee from a mortgagee took an absolute interest or only a mort- 
gage interest is a question of intention^-/6id , Lakihnana v. Sankara. 31 
M.I. J 451, A. I. K. igi6 Mad 311. 

Jn order to make this Article applicable, the transferee should take 
a transfer of an absolute and not of 3 restricted title. If the transferee 
does not profess or intend to take the transfer of an absolute interest or 
anything more than the qualified interest which the transferor is competent 
to alienate, there is no occasion for this Article to apply -~Ramkanai v. 
Sri Sri Han Naram, 2 C. L J. 546 This Article fs intended to protect 
a transferee who bad reasonable grounds for believing that his transferor 
bad the power to convey and did convey an absolute interest This 
Article applies where the transferee Is a person who take* the transfer 



Art. 134 ) 


THE INDIAN LIMITATION ACT. 


505 


under the representation made to him and in the belief that it is an 
absolute title which he is taking — Husatnt v Husain, 29 All 471 j 
Rant Ptari v Budh Set n, 43 All 164 (167) Taluqdan Settlement Officer 
v Ahuji Abhram, 24 Bom L R 762 1 lanaithraman v Ammu 24 
Mad 471 (F B), Muthii v Kambahnga 12 Mad 316 (318) Keshav 
v Gafurhhan 46 Bom 903 (906) Pandti v Vtthu 19 Bom 140 (144) | 
Radhanath v Gisborne, 14 M I A 1 . Mahabtr v Sheoraj 9 O C 373 ; 
Dalai v Gut Prasad 12 O C 84 Bhagwan v Bhagwan g All 97 
(102) , Aetm v Mahmud, 124 P R 1SS3 The transfers contemplated 
b> this Article are transfers for value in excess of the limited powers 
of the trustee or the mortgagee — baravt Da> v Hap Abdur Rahim, 
47 Cal 866 (880) Thus, where the defendant s vendor purported to 
transfer the lull ownership when m point of law he had only a mortgagee- 
nght to transfer, the case was governed by Article 134 — Rego v 
Bean, tl Mad 151 , Mtrza yar Ah Peg v Danish Ah, 2 O L J 483. 
32 Ind Cas 314 

\ purchaser for valuable consideration from a mortgagee by condi- 
tional sale, who sold the property as though he were the ostensible owner 
of it, comes under this Article — Vishnu v Ba!a;t 12 Bom 352 (358) Where 
the trustee of a muth property granted a permanent lease of the property, 
which he was not competent to do, held that the lessor intended to grant, 
and the lessee intended to acquire, an interest greater than the transferor 
was competent to alienate, and all the requirements of Article 134 were 
complied with — Baluswamt v Venhataswamy, 40 Mad. 745 (751) This 
Article protects a person who happening to purchase from a mortgagee had 
reasonable grounds for believing and did believe that his vendor had the 
power to convey and was conveying to him an absolute interest and not 
merely the interest of a mortgagee— Bhagwan Sahat v Bhagwan Dm, 9 
All 97 A mortgagee who took a mortgage from a person who was merely a 
mortgagee of the lands but who mortgaged them as if he were the complete 
owner, is entitled to the benefit of this Article — Manavthraman v Ammu, 
24 Mad 471 {483) F. B Husatnt v Husain, 29 All 471 (479) , Bagas 
Umarjt v Nalhabhax, 36 Bom 146 

So also, where the purchaser at the time of the purchase believes that 
his transferor is an absolute owner of the property transferred, but finds 
later on that his transferor was only a mortgagee and not the owner of the 
property, he is none the less a transferee of an absolute interest, and is en 
titled to the benefit of this Article — Keshav Raghunath v Gofurkahn, 46 
Bom 903 (907), 24 Bom L R 319 67 Ind Cas 308, AIR 1922 
Bom 234 

But this Article docs not apply where the mortgagee transfers bis inte- 
rest as such 1 e where the defendants (transferees) claim a transfer of the 
mortgagee interest and not of the entire property in the land — Savalc 
v Genu, 18 Bom 387 , Chant Chandra v A ahush Chandra, 50 Cal 49 
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the atm nil rent being the consideration — Rameshwar v Sn Srt Jm 
Thahur, 43 Cal 34 (43) . Baiuswamy v V enkataswamy 40 Mad 745 
{749) Zafar Alt v AisArx Chan! 99 F R 1919 Ran 1 Kauai v Sn Srt 
Hart Kamtn 2 C L J 546 Rama Re Adi v Ranga Damn 49 Mad 543 
But the Privy Council has laid down that a permanent tease of a trust 
property is not a transfer for valuable consideration — I *dya 1 arutht 
v Balusamt 44 Mad S31 854 (P C ) followed in Lakshmt narnyana v 
Raiamma it h \V A 1 It 1925 Mad 7)6 A gift of a portion of 
the temple property to the defendants in consideration of their performing 
some recurrent religious services at the temple is a transfer for a vafuoMe 
consideration within the meaning of this Article — Ramacharya v SArjnm- 
atazharya to Ikmi L R 441 46 Ind Cas 19 {20) 

Good faith — .Notice — In order to make this Article applicable it is 
not necessary that the purchaser should show that he purchased dona fide, 
m the sense of being without notice of the restricted nature of the trans- 
feror static — Panduv I ilkn jg Bom 140(144) 1 esu Ramji v Balknshna, 
15 Bom 583 (583). Hargian v BaJdeo 12' 1 ft 1908 (F B ) , Venku v. 
Ramaehandrayya 49 M L J 634 hannu uaiin v Mtilhuswamt, 1917 
M W N 5 If he is a purchaser for value, and takes a transfer of an 
absolute interest that is sufficient to bnng the c.is< under this Article The 
fact that he Anew that his vendor was selling more than he was competent 
to transfer does not take the case out of this Article The material point 
Is not what the transferee knows but what he takes Knowledge of the 
limited nature of the transferors titfe will not disentitle the transferee 
from taking advantage of this Article though it may be an important piece of 
evidence in determining ivliat intcrevi the transferee took — Baluswamt v. 
Venktfaswantt. 40 Mad 715 1750) f he fact that the transferee^had notice 
that her vendor was selling to her a dibuUor property, would not preclude 
her from being regarded as a purchaser for valuable consideration— 
Shatna Charan v Abhirant Gosaami, 33 Cal 511 This Article refers to 
purchasers from a trustee for valuable consideration and is not restricted 
to purchasers in good faith When the Limitation Act of 1871 was re- 
placed by the Act of 1877, the Legislature omitted the words * in good faith 1 * 
and the conclusion is irresistible that this alteration was made designedly 
with a view to protect a purchaser for valuable consideration whether such 
purchaser had or had not notice of the trust or mortgage at the time of trans* 
ler — Hainhanat v Srt Sn Hart harain iC L J 54b Subbayo v Moham- 
mad Musthapa, 32 M L J 85 . Keshaa v Gafurkhan 46 Bom 903 (907) f 
Venku Shtlhtllt v Ramaehandrayya, 49 M L J 634 A X R 1926 Mad, 
8t , N araw Das V Ha} 1 Abdnr Rahim . 47 Cal 866 (878) , Dal Stngh v Gur 
Prasad, 11 Q C 84, a 2nd Cas 330 The mortgagee may be dishonest j 
the purchaser may not make any enquiry as to his vendor s title . the mort- 
gagor may be ignorant of the safe of his property by the mortgagee j bat 
these facts no longer affect the rights of the purchaser who has given valoa- 
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36 C L J 35 MtnaYar Ah Beg v Danish Alt (supra) Thus where the 
mortgagee transfers his mortgagee rights as such the transferee stands m 
no better position than the transferor consequently the mortgagor has 
sixty years under Art 148 within which to bnng a suit for redemption 
against the person who purchases only the mortgagee rights from the mort 
gagee — Dngpal v Kallu 37 All 660 (661) Muthti x KambaUnga 12 Mad 
316 (318) Bhagwan Sahai v Bhagwan Dm 9 Ml 97 (ioz) An a v Mak 
mud 124 P R 1883 Ram Plan v Budh Sen 43 All 164 (167) Vishnu isth 
v Tuharam 27 Bom L R 661 Tatramiya v Shibehsahtb 44 Bom 614 
(6x8) Gamlt \I«sr<* v Deola D n 6 O C X97 AIR 1924 Oudh 44 
Ma MyatGyt v Ma Ma Ntn 2 Rang 561 Where both the transferor and 
the transferee knew that the transferor was unable to confer a higher nght 
than that of a submortgagee on the transferee and neither the transferor 
nop-^he transferee honestly belies ed that the full ownership was being 
passed the mere insertion of some words m the document which might be 
construed as if they were the words of a person possessing such nght as 
would enable him to pass a title of fall owner to his transferee while the 
consideration was the consideration 0/ a mortgage and not of sale did not 
confer full ownership on the transferee Under these circumstances it 
cannot be maintained that there -was an antm is to pass anything more 
than an assignment of the mortgagee rights which were vested in the 
transferor— Lahshmana v Sankarapandtam 51 M L J 451 93 Ind 
Cas 276 AIR 1926 Mad 311 

In order to get the benefit of this Article the onus lies on the transferee 
to shew that be is the transferee of an absol tie title and not merely of the 
mortgagee s rights m the property — Vyththnga t v hulhtsaaattah 29 'fed 
501 Veerabadra v I trrappa ij Ind Cas 609 (610) If on the other 
hand the title adduced by the vendor and the deed of transfer to the 
purchaser arc consistent with an intention to transfer an absolute interest 
the burden will be upon the plaintiff to show that the circumstances of the 
transfer negative such an intention — Wuthaya v hanthappa 34 M L J 
431 45 Ind Cas 975 

564 Transfer for valuable consideration — The expression tran* 
{erred for a valuable consideration in this Article is m contra-dishnction 
to a mere volunteer — Ramkanai v Sri Sn Han Narayan t C L J S 4 6 
UTaluji v Faktrchand 22 Bom 225 (228) If the transferee is not » 
transferee for valuable consideration a suit against lum >s not barred by 
any length of time by virtuo of sec 10 — Che/tiAula 1 v Snra iga 26 M L* 
J 537 

A valuable consideration in the sense of the law may consist either 
m some right interest profit or beneft accruing to the one patty ot 
some forbearance detriment loss or responsibility given suffered or under 
taken by tbe other — Currie v hfisa (1873) L K 10 Cxch 153 (t&i) 

A grant of a permanent lease is a transfer for a valuable consideration 
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the annual rent being the consideration — Rameshwar v Sn Sri Jtu 
Thakur, 43 Cal 34 (43) , BaJuswamy v Venkalaswamy, 40 Mad 745 
(749) . Zalar Alt v Ktshen Ckand, 99 P R 1919 Ram Kanat v Sri Srt 
Han A T arui« z C L J 546 Rama Reddi v Ranga Dasan 49 Mad 543 
But the Pnvy Council has laid down that a permanent lease of a trust 
property is not a transfer for valuable consideration — Vtdya Varutht 
v Bolus ami, 44 Matt 831, 854 (P C ), followed in Lakshminarayana v. 
Rajamma, 21 L. W 256, AIR 1925 Mad 796 A gtft of a portion of 
the temple property to the defendants in consideration of their performing 
some recurrent religions services at^the temple, is a transfer for a ua/waMs 
consideration within the meaning of this Article — Ramacharya v SAmno- 
asa-harya, 20 Bom L R 441 46 Ind Cas 19 {20) 

Good fatlk— Notice — -In order to make this Article applicable it is 
not necessary that the purchaser should show that he purchased bona fide , 
in the sense of being without notice of the restricted nature of the trans- 
feror 5 title — Panduv Vtihu, 19 Bom 140(144) Yesu Ramji v Balknskna, 
15 Bom 583 {585), Hargian v Baldeo irj P It 1908 (F B), Venku v, 
Ramochandrayya, 49 M L J 634 haiinuswaint v Muthuswamt, 1917 
M \V N 5 11 he is a purchaser lor value, and takes a transfer of an 

absolute interest, that is sufficient to bring the case under this Article The 
fact that he knew that his vendor was selling more than he was competent 
to transfer does not take the case out of this Article The material point 
is not what the transferee knows but what he takes Knowledge of the 
limited nature of the transferors titfe will not disentitle the transferee 
from taking advantage of this Article though it may be an important piece of 
evidence w determining what interest, the transferee took — Baluswamt V. 
Vcnkataswami, 40 Mad 743 (750) The fact that the transferee^ had notice 
that her vendor was selling to her a debuttor property would not preclude 
her from being regarded as a purchaser for valuable consideration — . 
Shama Charan v Abhiratn Gosviami, 33 Cal 51 1 This Article refers to 
purchasers from a trustee for valuable consideration and 19 not restricted 
to purchasers in good faith When the Limitation Act of 1871 was re 
placed by the Act of 1877, the Legislature omitted the words * m good faith” 
and the conclusion is irresistible that this alteration was made designedly 
with a view to protect a purchaser for valuable consideration whether such 
purchaser had or had not notice of the trust or mortgage at the time of trans- 
fer — Ramkanai v Srt Sn Hari Naratn iCL ] 54(1 Subbaya v Moham- 
mad Musthapa, 32 M L J 85 , Keshav v Gajurkhan, 46 Bom 903 (907) j 
Venku ShelktUt v Ramochandrayya 49 M L J 634, AIR 1926 Mad. 
81 , Naratn Das v Hap Abdur Rahim, 47 Cal 866 (878) . Dal Singh v. Gur 
Prasad, 12 O C 84, 2 Ind Cas 250 The mortgagee may be dishonest j 
the purchaser may not make any enquiry as to his vendor s title , the mort- 
gagor may be ignorant of the sale of his property by the mortgagee 1 . 
these facts no longer affertthe nghts of the purchaser who has given 
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ble consideration Artjde 134 of the Limitation Act of 1871 required good 
faith on his part That condition was however removed by the Act of 1877 
and is not re imposed by the Act of 1908 — Keshao Ra ghunalh v Gajurkhan, 
46 Bom 903 (908) 

But the Allahabad High Court dissents from this view and holds that 
the omission of the words in good faith makes no difference in the law 
from what it stood under the Vet of 1871 that the omission of those words 
from the Vets of 187' and 1918 is meroly due to the fact that the words 
were coh->idere i not altogether appropriate and that their retention 
would throw th-e onus on the transferee of proving that he Iiad no 
knov ledge of his vendors title which would be m many cases a hardship 
upon him after the lapse of many years and that a suit against a transferee 
who purchases with knowledge that his vendors title is merely that of a 
mortgagee does not fall under this Article — Drtgfml v Kalin 37 All 660 
{661 Gj2) Bhetgwan Saha* v Dhagwan Dtn g All 97 (10 1> , Abdulla 
v Shamul 18 A L J 969. 38 Ind Cas 833 (835) Ghat * Ham v htshtta, 
13 A L J 877 30 Ind Cas 564 {565) The Bombay High Court has 
recently held that Article 134 does not apply to a suit by a mortgagor 
to recover possession from his mortgagee s transferee who had even 
constructive notice of the mortgage — Ytshvaanalk v Tttkaram 27 Bom 
L R 661 A I R 1925 Bom 417. 89 Xnd Cas 189 (distinguishing 
Ktshau v Gajurkhan 46 Bom 903 on the ground that m that case the 
purchaser from the mortgagee became aware of the real title of the 
mortgagee several mouths ajler his purchase and not at the time of his 
purchase) 

The Oudh Chief Court is of the same opinion as the Allahabad High 
Court, vi? , that a person who purchases from a mortgagee with full know 
ledge that the latter has only a mortgagee nght cannot claim the benefit 
of this Article even though the sale may ostensibly be one of full proprie- 
tary nght because where the transferor aDd transferee combine to repre- 
sent what is really a mortgagee nght as a proprietory nght, they arc really 
combining to practise a fraud upon the true owner and no party is entitled 
to take advantage of his own fraud — Bsjai Partab v Ragkuraj, 25 O C. 
X15 AIR 1922 Oudh 7, 67 Ind Cas 572, Mahbub AU v Md Husain, 
23 O. C 125 , Gomh Mura v Data Dtn, 26 O C *97, AIR « 9*4 Oudh 
44 But mere constructive notice without actual knowledge (1 e . thc 
mere fact that by the eiercise of due diligence the purchaser might haw 
discovered that his transferor was only a mortgagee) is not sufficient to 
deprive the purchaser of the benefit of this Article It must be clearly pro- 
ved that he had actual knowledge of the true state of his vendor s title— 

11 1 joy Partab v Jlagkuraj (supra) and the onus of proving it 1* on the 
plaintiff — lbt 4 

But a transic r bj a trustee does not stand on the same footing as a tram- 

by a mortgagee \\ here the transfer is made by a trustee for a valuable 
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consideration the question of Rood faith becomes practically immaterial 
for if the transferee had acquired the properti from a trustee in good faith 
and for a valuable consideration without having a notice of the trust he 
acquires an immediate title to the property under sec 6j of the Indian 
Trusts Act but if he has not acted in cood faith and has paid valuable 
consideration he acquires a pood title after the lapse of the penod (12 years' 
necessary for extinguishing the ngbt of the beneficiary to follow the trust 
property in his hands — Gomh Mtsra v D/ola Dtn 26 O C 197 AIR 
19*4 Otidh 44 77 Ind Cas 737 

565 Suit* under this Article — A suit by the succeeding trustee 
to set aside a transfer made bj the preceding trustee and to recover the 
trust property is governed by this Vrticlc or Article 144 and would be barred 
if brought more than twelve years after the date of the alienation — Datta 
girl v Da! tat ray a 27 Bom 363 Sagun Balhnshna v Hays Hussain 27 
Bom 500 \tlntoney v Jagabandhu 23 Cal 536 Behari v Muhammad 
2a AH 482 (F B | Narayan v Sn Ham Chandra 27 Bom 373 Man 
malho v Annada 27C.L J 201 Narain Das v Hays Abdur Rahim 47 
Cal 866, Ishxiar Sham Chand \ Ram Kanat 38 Cal 526 (PC) The suit 
falls under Article 134 but in some of these cases (under the Act of 1877) 
Article 144 was applied on the ground that a transfer by way of mortgage 
or lease did not come under Article 134 But the starting point of hmi 
tation w as held to be the same m all the cases viz the date of transfer 
It is competent under sec 92 of the C P Code for the disciples of a mult 
as persons representing the beneficiaries of the m«I' or as persons interested 
in the tnull to sue for the cancellation of an improper alienation made by 
the ntohunt of the mult property and for its restoration to the mohunt 
even though he is one of the defendants To such a suit either this 
Article or Art 144 applies — Chidambaranalha v Nallasiva 41 Mad i»4 
(129) 33 M L J 357 42 Ind Cas 366 

Where trust property was sold as the personal property of the trustee 
at an execution sale and the auction purchaser was in possession for more 
than 12 years a suit by the succeeding trustee to recover the trust property 
from the purchaser is barred under*this Article or Article 144 — Subbaiya 
Pandaram v Muhammad Mustapha 46 Mad 751 756 (P c ) 

A suit for the dismissal of a trustee and for the recovery of trust pro 
perty from the hands of a third party to whom the same has been improperly 
alienated with a prayer that the property may be delivered to the posses 
sion and custody of the person who may be appointed trustee is a suit 
governed by this Article — Sayrdur Raia v Goumtohan 24 Cal 418 (429) 

A suit for joint possession of trust property brought by a trustee against 
a co trustee and an alienee of the trust property from the latter is governed 
by this Article or Art 144 — Shadi v Abdur Rahman 1 Lah 66 (68) 

A Hindu reversioner instituted a suit in 1914 to recover possession of 
certain lands which had been usufruct uanly mortgaged by the last male 
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owner m 1866 and had been sold for consideration by the mortgagee 10 
1900 after the death of the last male owner and dating the lifetime of lus 
daughters ho had inherited the estate and died in 1906 Held that the 
suit was governed by Article 134 and not 141 and was barred Article 
141 did not apply as the mortgage had been created not by the female 
owner /daughter) herself but by the last male mvner~S«fi« Hindu v 
Pertamtn 44 Mad 951 {958) 41 M L ) 163 68 Ind Cas 734 

366 Limitation — Where the transferee takes possession not at 
the date of transfer bat at some time after, limitation runs according to 
the Calcutta High Court from the date of transfer and not from the time 
■when the transferee takes possession 0! the property — Naratn Das v 
Hajt Abdur 47 Cal 866 (882) But according to the Madras High Court 
time runs not from the date of transfer but from the date when the trans 
feree subsequent]} takes possession under the transfer — Seen Kuttt v 
Kunhi Pathumma 40 Mad 1040 1054 (F 8 ) e ee notes at p 50a ante 
la a suit by a succeeding trustee to recover possession of trust property 
alienated by a preceding trustee or sheb&it limitation will run from the 
date of alienation by the preceding trustee or shebaU and not from the 
date of the plaintiff s appointment as the succeeding trustee or shebait — 
Pamhanai v Sn Sn Hart Narattr 2 C L J 546 Montuatho v Armada 
27 C L J 20 r 44 Ind Cas 5c 7 Sha.it % 4 blur Rahman 1 Lab 66 (68) 
Dwimtamam v Yal taut 1 al p M t. J 231 $■* tad C&s 914 P«r»i4 
Chandra v A» ukar <> Ind Cas 133 (134) S tlmony \ Jagabandhu 23 
Cal 536(545) Har Gtan v Bade e> 127 P I? 1908 (F B) Sajedur Rafa 
v Gour Mohan 24 Cal 418 (4-0) Sagun Balkmhna v Hajt Hut ten 27 
Bom 500 Pandttrang v Dnyanu 36 Bom 135 J2 Ind Cas 936 The 
reason is that there is but one cause of action arising upon the alienation 
and it is not renewed b% each successive appointment of a new trustee 
The representation of an idol by a shebait Is a continuing representation 
and limitation runs agimst the idol continuously and not against each 
shebait individually as and when he succeeds to the office the shebaiis not 
being holders of successive life estates in the management of the property 
of the endowment — Monmotho v Annada 27 C L J 201 Madhusudhan 
v IfadJiiJia Prosai 17C W N 873 16 Ind Cas 927 (928) 

(But see Bashmhar v Hatha Singh 30 P It 190S where It has been 
held that time runs not from the date of the alienation by the preceding 
m oh ant but from the date of the alienor's death when the successor becomes 
entitled to succeed to the office This was a case of trioifgagt by the 
mohant and consequently Art 134 of the Act of 1877 not being applicable 
the limitation of Article 144 was applied) 

But where a perm amni lease is granted by the trustee (which he has no 
power to do, because ho can dispose of the property by a lease to enure 
only during the period of his life) the grant is good only to the extent 0/ hi* 
own We Interest During 1 a life the possession of the property by the lessee 
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Is not adverse Mtj upon his de sth the »uf err ling trustee would be at liberty 
ti> nrtitui* fTf red inn t rro »rr Or estate ind the statute (\rt 144) 
would onh run aja n't him a\ frim tl r tune when lie assumed the office—- 
S«”dU« PlHjjratrl \ Vtllirmll V I tj/'h 4* Mid ?5T 756 (P C) 
Aihiram v sfcwNta i rt> tat 1x14 101, f L } \fidhus aimer v 

Sree ‘jrftntrtkan j), 48 Mil tsMt« t I i?U f iirut/,1 v Bt’nSUiamt 44 
Mad #31 S55ir* l 5 If a A » iv t anaMrtt 13 I/a t 1-7(280) Gmtridit 
Ro \ CAtnitjAurr 40 M I ] 6|n U R tot 

$67 Effect of tar ©f {imitation — it a mortgagee in possession claim 
»ng t» be absolutely entitled t» the pnperts mirtgagcs it with possession 
in 1894 to another person /defendant no ?) and the original mortgagor 
(plaintiff) does not bring a suit un ler tin- Vrticle t> recover the posses- 
sion of the property from the defendant no 5 within jz years from 1894 
the defendant no 3 will acquire the full interest of a mortgagee and the 
plaintiff (original mortgagor) will not be entitled to redeem the property 
from the original mortgagee without redeeming the defendant no 5— 
Sagas (Jmarji v VatAoiAai 36 Bom 146 12 Ind Cas 737 Toluqdurt 
Sett etniHt o $Utr v Ahujt 24 Bom L R 762 AIR 1922 Bom 350 In 
such a case Art 134 coupled with section zS having given particular legal 
validity to the subsequent mortgage (1 e the mortgage by the mortgagee) 
the original mortgagor would be barTed by \rt 134 from redeeming the pro 
p*ttj from the original mortgagee alone by disregarding the subsequent 
mortgage The subsequent mortgagee has a right to hold it until the debt 
is paid — MoJuft v FaisKhand 33 JEJom 223 (229) 

When a mortgagee sell* the mortgaged property ostensibly as owner 
and for valuable consideration, and no suit is brought under this Article 
by the mortgagor within 12 years the nght of the purchaser becomes 
unassailable — Keshao Jiagkunalh v Gnjurhhan 45 Bom 903 (908) 
Krishna) 1 v Sadanand 26 Bom L R 3|t A I R 1924 Bom 417 80 
Xnd Cas 763 

135 — s w t instituted in Twelve When the mortgagor's 
a Court not established years right to pciwession 
by Royal Charter by determines 

a mortgagee for pos- 
session of immoveable 
property mortgaged 

568 Scope —This Article is not confined to suits against the mort 
gagor himself, but applies to a suit against the mortgagor as well an against 
& stranger Article *46 which provides for suits for possession by mort* 
gagee* 10 High Courts contains the words "from the mortgagor but these 
words are omitted from Article 135 Consequently Article 133 applies to 
a suit agamat a person other than the mortgagor— Y^afun v Sonamma 
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the mortgage his right to possession determined on the very date of 
the mortgage and the mortgagee was at once entitled to possession 
the mortgagee must sue for possession under this Article within 12 years 
from that date • and the fact that the possession of the mortgaged property 
was taken in the meantime by a pnor mortgagee did not stop limitation 
from running (sec 9) or entitle the plaintiff to deduct the period during 
which the pnor mortgagee was in possession — Huhum Chattel v Shahab 
Dm 4 Lah 90 A I R X924 Lah 40 71 Ind Cas 495 

Under this Article time begins to run from the day when the mort 
gagor’s right to possession determines and this clearly means when his right 
to possession according to the terms of the mortgage-deed determines * 
The cause of action in a suit contemplated by this Article is the failure of 
the mortgagee to get possession when be was first entitled to get possession 
— A ttjuman v Htsatnal 9 N L R 179 22 Ind Cas 65 

If the mortgage-deed provides that on default in payment of the mort 
gage money within the date fixed m the deed the mortgagee would be 
entitled to possession the penod of limitation for a suit by the mortgagee 
for possession runs from the date of default because the mortgagor s nght 
to possession ceases from that date — Kanhaya v Mohru 96 P R 1890 
Modun Mohan v A shad Al'y 10 Cal 68 (72) Shurnomoyee v Snnalh 
12 Cal 614 (620) 

Where under the terms of a mortgage-deed the mortgage money was 
made payable by certain stated instalments and it was stipulated that 
on the mortgagor s failure to pay six such instalments the mortgagee was 
to be placed in possession of the properties held that limitation for the 
mortgagees suit for possession ran from the date of the mortgagors 
failure fo pay six instalments — Btshan Lai v Khushah 91 P R 1908 4 
Ind Cas 921 

Before the Transfer of Property Act a mortgagee by conditional sale 
was entitled to possession after the year of grace where the proceedings 
were taken under Reg XVII of 1806 If the mortgagee brought the suit 
for possession after twelve years from the expiry of the penod of grace it 
was held tD be barred — Sr math v Kheller 16 Cal 693 700 (P C) Modun 
Mohun v AshadA’ly 10 Cal 68(72) Where a mortgage by conditional 
sale expressly provided that if default should be made m the payment of the 
mortgage money within the stipulated penod the mortgagee should be 
entitled to possession without any foreclosure proceedings and the mort 
gagor having failed to pay within the date fixed in the mortgage-deed the 
mortgagee took foreclosure proceedings more than 12 years after the date 
of default and then after the expirysof the year of grace he brought a suit 
for possession held that the suit was barred because the penod of limitation 
ran not from the expiry of the penod of grace but from the date of default 
in payment of the mortgage money that being the date when the mortgagee 
was entitled to possession under the express stipulation in the mortgage 

33 
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deed — Denonalh v. Nurstngh Perskad, 22 W R 96, 14 B L R 87 ; W««4 
Lai v Gooiar, 94 P R 1915 15 Ind Cas 275 , Moman v Js&n Per shad 
35 P R 1899 It should be observed that in these cases the mortgagee 
took foreclosure proceedings after the penod of 12 years had run out (under 
Article 135) from the date of default and hence the foreclosure proceedings 
did not give the mortgagee a fresh cause of action But where the raort 
gage deed provided that on default of payment of mortgage money within 
the time fixed the mortgagee would be entitled to possession but the mort- 
gagee instead of suing for possession, upon default took foreclosure procee 
dings within 12 years from the date of default, and then after the expiration 
of the year of grace he brought a suit for possession held that as the mort- 
gagee completed the foreclosure proceedings before the penod of limitation 
for the suit under Article 135 had run out he acquired a title as absolute 
owner, and he had, after the expiry of the period of grace a fresh period 
Qf 14 years withm which to bnng a suit for possession and this suit was 
governed by Article 144 (and not Art 135) because he was suing not as 
mortgagee but as absolute owner — Ghlnarnm v Ram Monarath 7 C L R 
580 , Ratan Das v Guy an, 79 p R 1918 45 Ind Cas 563 Bunnamoyte 
v Dtnohnndhoo, 6 Cal 564 Teltchand v Sohel Singh 65 P R 1906 , Bhan- 
dart v Jasodhan, 90 P R t 1895 (F B) 

A mortgagee in possession can take out foreclosure proceedings at any 
time during the subsistence of his mortgage provided it permits of fore 
closure, consequently, where a usufructuary mortgage 13 executed in 1881 
and the mortgagee has remained in possession ever since the execution of 
the deed and then he issues the foreclosure notice m April 1899 under 
Reg XVII of 1806 and institutes a suit in 1902 for a declaration that owing 
to the mortgage being foreclosed he Is entitled to hold the land as absolute 
owner, the suit is not barred (although brought more than j2 yean after 
the date fixed for redemption) Article 135 does not apply because the 
suit is not one for Possession but one for declaration — Nagar V Saudagar. 
57 P H 1908 

A mortgage by conditional sale was made in 1866 for a period of *1* 
yean and provided that if after six years anything remained due to 
mortgagees, they might forthwith enter into possession and realise the 
principal and interest There wras a provision amongst others that the 
property would not be transferred by the mortgagor so long as any principal 
or interest remained due, and that if it was transferred the mortgagees 
without waiting for the expiry of the six yearn might bnng a suit for rcco>e*y 
of the principal and interest and might also get possession " by completion 
of the sale " Nothing was paid by the mortgagor and in 1867 part of the 
mortgaged property was transferred Proceedings under section 8 of 
Regulation XVII of 1806 were not taken by the mortgagees In I9 ,0 » 
the representatives of the mortgagees instituted a suit for foreclosure It* 
was held that the cause of action accrued in 1867. and the suit was 
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tarred — Ban gafal s Sheo Rant 38 AH 97 (102) 14 A L J * 32 Ind 
Cas 93 

Where the mortgaged property « situated n the bank of a nver and is 
liable to submersion but was out of water at the date of the mortgage a 
suit by the mortgagee for possession of the mortgaged property must be 
brought within 12 years from the date of the mortgage and the fact that 
the land became subsequently submerged would not stop the period of 
limitation and revive it when the land afterwards emerged out of v, ater — 
Batkei v Rtlu Mai a6P L R 7 9 91 lod Cas 178 AIR 1925 Lab 
6 7 

In case of a usufructuary mortgage the mortgagor s nght to possession 
determines on the date of the mortgage ff at the time the mortgagor 
makes the usufructuary mortgage the property is in the hands of a pnor 
mortgagee stall Article 135 applies to a suit for possession by the usu 
Jruetuary mortgagee and time runs from the date of his mortgage Under 
Article 135 K »» immaterial whether the possess on of the property mort 
gaged is held at the time of the mortgage b} the mortgagor or by a poor 
mortgagee As between the mortgagor and the mortgagee the mortgagor a 
right to possession ceases when he makes a fresh mortgage — Wusaim v 
Ram Charon 18 O C 280 32 Ind Cas 341 But the Punjab Chief Court 
dissents from this ruling and holds that if a property which is already 
in the possession of a pnor mortgagee is again mortgaged with possession 
a suit by the subsequent mortgagee for possession is not maintainable 
until the prior mortgage is redeemed Article 135 distinctly contemplates 
that the possession Is with the mortgagor limitation under Article 135 
for a suit by the puisne mortgagee does not begin to run until the redemp- 
tion of the first mortgage and he is entitled to bnng his suit for possession 
within 12 years from the date of redemption — Bud! a v jlfuf Ra\ 48 Ind. 
Cas 916 (Pun)) dissenting from 18 O C 280 

136 — B> a purchaser at Twelve When the vendor is 
a private sale for years first entitled to pos 

possession of imroove- session 

able prope ty sold 
when the vendor was 
out of possession at 
the date of the sale 

572 Scope — Article 136 applies to suits brought by purchasers 
against third ptrsms In possession 0! the land— LofcsJi maw v ibsawsiw^k 
15 Bom 261 (264) Gajodharv Raw Lakhatt 5 Ind Cas 273 (All) 

Where a vendor was at the time of sale out of possession and sub 
Eequently recovered possession a suit by the vendee to recover possession 
{tom the prnior would be governed by Art 144 and not by thi3 Article 
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ahd time runs from the date of the vendors recovery of possession and 
not from the date when the vendor was originally dispossessed — Ram 
Prasad v LakhiNaravt 12 Cal 197 (199) Syed Nyamtula v Nana *3 
Bom 424(428) In Sheo Prosad v Udai 2 All 718 it was held that 
either Article 136 or Art 144 might apply 

This Article applies when the vendor Is out of possession at the date 
of sale if the vendor is tn possession at the date of sale such possession 
is adverse to the purchaser and a suit by the latter to recover possession 
is governed by Article 144 and must be brought withm 12 years from the 
date of sale — Syed Nyamtula v Nana 13 Bom 424 (428) 

This Article cannot apply where the vendor is not entitled to possession, 
it, where the vendor s right to possession has become time barred Thus, 
where an order under sec 335 C P Code 1882 has been passed against the 
vendor and he has not sued for possession of the property within the 
period of one 3 ear presen bed by Article 11A and then he sells the property 
to the plaintiff a suit by the plaintiff to recover the property does not fall 
under Article 136 This Article applies to cases m which a time has amved 
when the plaintiff can assert that his vendor has become entitled to pos 
session and that assertion it is impossible for the plaintiff to make as long 
a3 an order under sec 335 C P Code is in operation declanng that the 
vendor is not entitled to possession In such a case the plaintiff cannot 
evade the obstacle of Article 11 A by having recourse to Article 136 as if 
that obstacle did not exist — Makadev v Babt 26 Bom 730 (735) 

S73 Vendor — The expression vendor means a vendor other than 
the auction purchaser mentioned m Art 138 In other words this Article 
does not apply to a suit brought by a purchaser from an auction purchaser 
who was out of possession at the date of sale the property being in the 
possession of the judgment-debtor To such a suit Article *38 would 
apply, because the word auction purchaser in that Article Includes a 
purchaser from an auction purchaser — Safi Prosad v Jogesh 31 Cal 63 1, 
6S4 r B (over ruling Mohttna v Nabtn 23 Cal 49) 

Where there have been transfers by successive vendors who have 
all been out of possession this Article may well be construed so as to 
include in the term ‘vendor the first of the senes of vendors who w3S 
entitled to sue for possession — Abbas v Masabdi 24 Ind Cas 216 (Cal) 

Out of possession 1 — The expression ‘out of possession' implies that 
some person Is in possession adversely to the % endor — some person holding 
In a character incompatible with the Idea that the ownership remained 
nested in the vendor — Chsntatnont v Uriday, 29 C L J 241 • Gar pal ' 
Ganpai a N L R 35 1 and the word possession* contemplates not only 
actual possession but also includes such possession as a member of a joint 
family is presumed to have in the family property until excluded there 
from— VrnAayj a v Rama Krishnamma 9U I~ T 397 9 Ind Cas 4*?5 
Therefore, where the vendor sold to the plaintiff a share in a tank which 
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she held jointly with other co sharers the mere fact that on some occasions 
the co-sharers caught fish in the tank and appropriated the same entirely 
for themselves does not prove that the vendor was out of possession It 
is incumbent on the co sharers to establish that they had set up a hostile 
title and excluded her from possession — Chmtamom v Hnday 29 C L J 
241 51 Ind Cas 123 If a property belonging to two tenants in common 
is in the possession of one of them it does not follow that he is holding 
adversely to the other tenant in common and that the latter is out of 
possession * There must be evidence of ouster that is to say evidence 
of denial by the tenant in possession of the nght of the other tenant to a 
share in the profits of the property It does not follow therefore that as 
soon as a receipt of all the profits by one tenant in common commences 
the tim e is running adversely against the other tenant It is only after 
continuous enjoyment by one tenant in common that a presumption may 
anse that he has denied the nght of the other tenant in common to enjoy 
togetherwithhimthe property — Shivahngappa v Safyava 23 Bom L R 
967 64 Ind Cas 352 

574 Starting point of limitation —A suit by a reversioner for posses 
Sion after the death of a Hindu -widow falls under Article 141 but a suit 
by an assignee from the reversioner who was out of possession at the date 
of the sale falls under this Article and not under Art 14 1 and must be 
brought within twelve years from the date of the death of the widow that 
being the date when the reversioner was first entitled to possession (under 
the provision of Article 136) — Gadadhar v Harehnshna 8 C W N 533 
( 538 ) 

When a decree is passed declaring a person s right to the property he 
is said to be entitled to possession on the date of the decree and the penod of 
limitation runs from that date — Shea Prasad v Udoi S ugh z All 718 

In a suit by the purchaser of a share in joint family property of which 
the vendor was not in possession the onus lies on the purchaser to shew 
that his vendor s exclusion from possession was within twelve years before 
the institution of the suit — RamLakhi v Durga 1 1 Cal 680 {683} 

The words in the 3rd column ( when the vendor is first entitled to pos 
session ) relate to the beginning of the dispossession referred to m the first 
column and the meaning of this Article is that if supposing no sale had 
taken place the vendor s title would have been alive at the time the ven 
dee s suit is brought such suit is not barred but if on the other hand the 
vendor had been out of possession for more than 12 years at the date of the 
vendee s suit such a 'Suit would be too late consequently in the case of 
a suit contemplated by this Article when the purchaser succeeds in show 
mg that the exclus on of the vendor from possession took place within 
12 years of the institution of his suit he succeeds in showing that his suit 
is within time Thus if a person (vendor) -succeeds to property on his 
fathers death remains in possession thereof for 20 years is then ousted 
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by a trespasser and z years after tins sells his rights it cannot be content 
ded m a suit brought by the vendee against the trespasser that in as much 
as the plaintiff s vendor was first entitled to possession on his father s death 
2a years before the suit is out of time The period of limitation ran from 
the time when the dispossession began * e , two years before, when the 
vendor was first entitled to recover possession from the trespasser — Partafi 
Chand v Saytda 23 AH 442 {445) 

Onus of proof — It has been held in two cases that where the render 
was out of possession at the date of sale, and the vendee bnngs a smt 
for possession against the person in possession it hes upon the plaintiff 
to show that his vendor was in possession at some period within 12 year* 
pnorto the date 0/ the sale— j Deba v /?<?A/agi zg All 479 (4S0) Kashin ath 
v Skndhjr 16 Bora 343 (346J (In these cases. Article 142 was applied, 
and it is cot dear from the judgments why Ariide 136 was not applied) 
Air RuStomji (3rd Edn p 534) comments on these cases as follows *T1 ese 
decisions are not intelligible and it is submitted that the plaintiff ought to 
go further and show that his vendor wis in possession within sz years of 
the suit and not merely that he was 10 possession within it years of the 
sale In other words as was observed m 23 All 4 <2, the plaintiff vendee 
must show that supposing a0 sale had taken place, the vendor's title 
would have been alive when the vendee's suit is brought 

57s Suits under this Article — A suit by a purchaser of the equity 
ol redemption for possession of the immoveable property is governed by 
this Article and the period begins to run from the date of redemption by 
the vendor mortgagor that being the date on which the vendor became 
entitled to possession — Badn Mai v Copal 130 P R 1906 

A suit by a purchaser from a member of a joint Hindu family who M 
alleged to have been out of possession at the date of safe falls under 
Art 136 and not under Art 127 — Vtnkayya v Pamknshnanima 
g Af L T 397 9 Ind Cas 495 ] lam LaMhi v Durga Charan St 
Cal 6S0 (682) 

A decree directed that A should obtain possession of a house from B 
if he paid B a certain sum B was not paid according to the decree and 
A sold such Interest as he had in the house to C C then sued B for recovery 
of possession of the bouse on payment of the said aura Held that the su *| 
felt under this Article and not under Article 144 Further the decree dt 
not create any mortgage or charge and Article 148 did not apply- K a S* u 
math v Kcthl 32 Ind Cas 333 2 O L J 300 
137 — Like suit by a pur- Twelve When the judgment-deb- 
cluscr at a sale mexe* years tor 1. first entitled to 

cution o! a decree, possession 

when the judgment - 

debtor was out ol * 
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possession at the date 
of the sale. 

576. Scope — Art 137 applies to suits brought by auction purchasers 
against third persons (* e, persons other than the vendor or judgment- 
debtor) in possession of the laud, in whose fa vourjimitation joins against 
the purchaser in the same way as it would against the owner with whose 
nght the purchaser is clothed , it does not apply to a suit against the 
judgment -debtor himself or his representatives — Lakshman v Btsan Singh, 
15 Bom 261 (264) . Gajadhar v Ram Lakhan, 5 Ind Cas 273 j Ram 
Lakhan v Gajadhar, 33 All 224 (227), 7 A L J 1184 

If however the third person in possession of the land Is a person who has 
no shadow of a title but is a mere trespasser or a stranger in the eje of the 
law. the suit bfougbt against him by the auction purchaser falls under 
Article 144 and not under Article 137, and the period of limitation runs 
from the time when the person had taken possession of the land — Laftsh- 
man v Btsansmgh, 15 Bom 261 (264) , Lakshman v Moru, 16 Bom 72s 
(728) 

If the judgment-debtor was out of possession at the date of sale, but 
subsequently recovered possession from the trespasser, a suit by the auc- 
tion purchaser against the judgment-debtor for possession is governed 
by Art 144 and is not baired if brought within twelve years from the date 
of such recovery of possession by the judgment-debtor, though more than 
12 years after the judgment-debtor had been disj ossCssed — Ram Lakhan v 
Gajadhar, 33 All 224 (228) , Gajadhar v Ram Lakhan, 5 Ind Cas 273 

577. Cases —A sale-deed was executed on the 25th of September 
1867 by A in favour of B but B never entered into possession On the 
14th November 1874 the land was sold in execution of a decree agains t 
B The auction purchaser brought a suit on the 26th September 1879 for 
recovery of the land against the onginal vendor (A) It was held that 
Ihe suit was barred by limitation under Art 137, as more than 12 years 
had elapsed from the time when B became entitled to possession (23th 
Sept 1867) — Anand Coomart v All Jamxn 11 Cal 229 (231) 

Where at a partition between the members of a joint Hindu family 1 
consisting of father and three sons, the land in dispute was allotted to the 
father and mother for their life and after their death the land was to be 
divided among the sons equally, the sons got a vested interest and not a 
contingent interest in the land So, if a son mortgaged his interest m that 
land during the lifetime of the parents, the nght of the auction purchaser 
at a sale held under the mortgage-decree to sue for possession accrued 
under this Article on the date of death of the parents, that being the 
date on which the son was entitled to possession — Raghunath v, Madhav 
23 Bom L R 456, AIR 1913 Bom 415 

T hrec undivided brothers (B, R and \) mortgaged their joint property 
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In 1870 In 1875 Bs share was sold in execution of a decree againa t 
him and was purchased by the plaintiff la 18/7 3 and his two brothers 
sold their property to defendants who at once paid off the mortgage and 
took possession In 1890 the plaintiff sued for possession ol Bs share} 
it was held that the suit wa3 barred by this Article because B became en 
titled to possession of his share in 1877 when the mortgage was paid off 
by the defendants aod their possession had been since then adverse to 
the plaintiff — Gattesh V Ramchandra 20 Bom 557 (561) 

Where A has obtained a decree against B and at a sale in execution 
of that decree has purchased the property himself but has obtained syro 
bolicnl possession and then C obtains ft decree against A and purchases 
the property at the sale held m execution of his decree a suit brought by 
C to recover the property falls under this Article because his judgment 
debtor (A) irho has obtained only symbolical possession is said to be 'out of 
possession within the meaning of tins Article, the actual possession being 
with B and the period of limitation runs when A fs 'entitled to posses 
Sion i e when A lias obtained symbolical possession — Ram Sumttuit v 
Genda Lai «C L J 574 2g Ind Cas 841 (842) 

X38— Like suit by a Twelve The date when the »ale 

purchaser at a sale years becomes absolute 
in execution of a 
decree, when the 
judgment-debtor was 
in possesion at the 
date of the sale 

Change — The words * tho date of the sale in the Act of 1 877 have 
been changed into the date when the sale becomes absolute 

578 Scope -—This Article only applies to suits in which tho auction*** 
purchaser is the plaintiff and the judgment debtor or some one claiming 
through him is the defendant It does not apply to a suit brought by one 
auction purchaser against another auctton~purehaser of the same property — 
Dhegwanl v Shah 35 All 432 x8 Ind Cos 463 (reversing Shell v Shag 
want 10 A b. ] 1 3 75 Jnd Cas to) 

Tins Article applies to suits brought against a judgment-debtor or 
against any person claiming through him and remaining in possession 
after purchase made by the auction purchaser It docs not Apply where 
tho defendant bases his claim to title and possession as a trespasser relying 
upon possess ion ad erte to the judgment-debtor Art 142 or 144 applies 
to such a case — Dhtkhad Bhunjan v Vpendra 4 P L J 463 (47*) l 
Janohl Rath v Baihinlha 27 C W N 339 36 C. L. J *40 A I K 
19*3 Cal 176. 
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This Article applies not merely to a suit brought by the auction* 
purchaser, but also to a suit brought by a person claiming through such 
auction purchaser, eg, a purchaser from the auction purchaser — Salt 
Prasad v Jogesh, 31 Cal 681,684 F £5 (overruling Mohttna v Nobm, 23 
Cjal 49) , Antmuga v Chochohngam 15 Mad 331 , Pul'avya v Ramayya, 

18 Mad 144 , Gmttti v Gangajt, 23 Bom 246 

579 Limitation — Under the Act of 1877, the period of limitation ran 
from the "date of sale' which meant the date of actual sale, and not 
the date of its confirmation — Venkatalmgam v Veerasamt, 17 Mad 89) 
Gcrfnda v Ganga) », 23 Bom 246 , Ahamed Kutb v Rahman, 25 Mad 99. 
These cases are no longer good law as under the present Act time runs from 
the date of confirmation of the sale 

If tba defendant is a person claiming through the judgment-debtor, 
he can tack the period of his own possession to the period dunng which 
the judgment-debtor had been in possession after the execution sale , and 
if the whole period exceeds 12 years, the plcuntiS s suit will be barred — 
Namde-j v Rama Chandra, x8 Bom 37 (40) 

580 Effect of symbolical poss*ssion — Symbolical possession given 
by the Court to a decree holder is equivalent to actual possession as against 
the judgment-debtor, and gives to the auction purchaser a new starting 
point of limitation— Jagaband hu v Ram Chunder 5 Cal 384, 588 (r B)j 
Janok 1 Nath v Ba>Kun'ha, 36 C L J 140 , Mangli Prasad v Deb t Dm, 

19 All 499 (301) , Rajendra v* Bhagwan 39 All 460 (462) Naram v Lalta, 
21 All 2C9 (271) . Utnbtea Charan v Madhub 4 Cal 870 (876) Joggoburuthu 
v Purnanand, 16 Cal 530 Hence, if after the date on which symbolical 
possession was given to the auction purchaser, the judgment debtor con- 
tinued in possession, his possession became that of a trespasser from that 
date and gave the execution purchaser a fresh cause 0} action a suit 
upon which was governed by Art 144 and the period should be reckoned 
from the date of delivery of the symbolical possession — Han Mohan v. 
Bdburah, 24 Cal 715 (7*9. 7»°) ■ Naram v Lalta Prasad 21 All 269 (271)} 
Janokt Nath v Baikuniha, 36 C L J 140. AIR 1922 Cal 176, 27 
C W. N 239 

But symbolical possession is equivalent to actual possession only 
where the property of the judgment-debtor is in the possession of tenants 
or of other persons entitled to occupy the property so that the only possi- 
ble method in which the auction purchaser can take possession is symbolical 
possession — Wahadeo v Jana Namjt, 36 Bom 373 (F B) Juggobundhu 
v Ram Chandra, 5 Cal 584 , Lakshman V Moru 16 Bom 722 (728) Thus, 
where a person purchased at an execution sale an undivided one thud 
share of certain muafi land, which was of such a nature that it did not 
permit Of actual jwsscssion being delivered, and formal possession was 
therefore given to him, held that a suit by him for actual possession brought 
within 12 years from the date of the delivery of formal possession but more 
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than f years after the date of confirmation of the safe, -\vas not barred 

Ra tndra v Bhagwan 39 Ail 460 (463) But 1/ the property 1$ not in the 
possession of tenants the symbolical possession taken by the auction pur* 
chaser will not amount to actual possession , and the judgment-debtor 
will be regarded as being still in possession ho fresh period of limitation 
will run Jrom the date of the taking of symbolical possession — Met ha 1 < v 
v Janu \amji 30 Bo m 373 378 fl~ B) 1 j Ind Cis 447 (overru ling Maha 
d*e v Paraikram 25 Bom 358 and Gopa' v Anshnarao 25 Bom 375) 
But the Calcutta Hi„h Court did not lay any stress on this distinction in 
the case of 24 Cal 715 (uted above) the property in this case was a house 
in the occupation of the judgment-debtor of winch the auction purchaser 
could have taken actual possession instead of taking symbolical possession 
But Banerjec J observed Though actual possession might have been 
taken by the execution purchaser in this case, still as he obtained posses 
sion in some form through an officer 0/ the Court and by process of law, 
and as the judgment-debtor was and must be taken to have been a party 
to the proceeding relating to the taking of the possession it is not open 
to the judgment-debtor to say that the whole proceeding should be taken 
as a nullity and that the execution purchaser must be treated as one 
who has never obtained any possession at all ’ 

Symbolical possession given to the auction jmrehaser will not bo 
equivalent to actual possession and will not give a fresh start for limitation 
for a suit brought against a third party (if a person who was not a party 
to the delivery of possession — Nasiruddin v Sfljwiur, 19 C L ) 209# 
Juggobundhoo v Barn Chunder 5 Cal 584 5 88 (F B ) Bun) it v Bunwan, 
10 Cal 993 (993) haramv hallo 21 Ml 2O9 (271) , Harjivan \ Shu ram. 
19 Bom 620 (624) La/shman \ Moru 16 Bom 722 (7-8), BamSutnnutt 
v Genda Lai 22 C l J 574 29 Ind Cos 841 

The penod of limitation for a suit by the auction purchaser ag-unst the 
third party will run (under Article 144) from the dale of the latter s ad verse 
possession — Naratn Das v Lalta (supra) 

581 Section 47, C P.Code — If the dccrteholder is himself the auction- 
purchaser of the property in execution of his decree the question arises 
whether his claim for possession of the property purchased must be deter 
mined by the Court in the execution department under the provisions of 
sec 47 C P Code or whether a separate suit is maintainable It has been 
beki b\ Patna and Allahabad High Courts that the question relating to 
tic delivery of possession docs not relate to tlie execution discharge or 
satisfaction of the decree and does not come under sec 47 of the C V Code ; 
and hence the proper proceeding relating to the dejnery of possession J* 
not b> way of an application under O 2f, R 93 for wluch the pen *1 of 
limitation u presenbed by Article 180 but by way of a regular suit, which 
is governed by Articlo 13$— 5ndAae v Jagtikwar, 4 F L J 716(730 7JJ)* 
Wiagttali V Banxari, 3 1 All 82 (I B ) 
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But the Madras and Calcutta High Courts are of opinion that procee* 
dings for delivery of possession to the auction purchaser are proceedings 
in execution of the decree and fall within the scope of sec 47 C P Code 
and that a decreeholder who becomes the auction purchaser cannot file 
a separate suit as contemplated by Article 138 but must proceed in exe 
cution in accordance vrith sec 47 that Article 138 cannot override the 
provisions of sec 47 C P Code — Sadashw v Narayan 35 Bom 452 r 1 
Ind Cas Katlash v Gopal 30 C W N 649 (F B ), A I R 1926 
Cal 798 95 Ind Cas 494 

139 — By a landlord to Twelve When the tenancy is 
recover possession years determined 
Irom a tenant 

582 Scape — This Article applies where the suit is brought for pos- 
session and where the tenancy has been determined Where the plaintiff 
brought a suit not for possession by ejectment of the tenants but for a 
declaration that the village in suit did not constitute the permanent thtka 
nght of the defendants as erroneously entered in the record of nghts and 
that it was in the possession of the defendants in temporary thtka to be 
resumed year after year and after service of due notice held that Article 
139 did not apply because it was not a suit for possession and also because 
the tenancy had not determined but was shll continuing — Tekait Rar 
narayat v Dart) an Deo 3 Pat 4°3 U°7) 6 P L T 315 A IS 1924 
Pat 560 

This Article which provides for a suit by a landlord to recover possession 
from a tenant and gives re years from the determination of the tenancy 
refers to suits in respect of tenancies in which the leases have expired and 
so have terminated or in respect of tenancies at will terminable by duo 
notice It does not refer to a suit by which the plaintiff seeks to recover 
from the holder of a title permanent in its tenure as for instance where the 
defendants are in possession of the property by virtue of a title which is of 
a permanent character not determinable by notice from the plaintiff — 
Madho Kooery v Tekait Ram Chunder 9 Cal 41 1 (417) A Suit to recover 
possession from the defendants who claim to hold as permanent mokurandars 
is governed by Article 144 and "mot by Article 139 — Rani Rachhya v 
Kamakhya Naran 4 Pat 139 6 P L T 12 A I R 1925 Pat 216 

A suit to recover possession from the representatives of the original 
tenant after the determination of the tenancy (no fresh tenancy having 
been created between the landlord and the original tenant s representatives 
either expressly or by assent of the landlord after the termination of the 
tenancy) is governed by this Article and not by Article 144 and is barred 
if brought more than 12 years after the tenancy expired— Suiahnmutta 
v Sappam 48 M L J 185 AIR 1925 Mad 446 86 led Cas 
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thin 12 } ears after the date of confirmation of the sale, was not 'barred — 
In ‘-“Jr* v tikagjjan 39 All 4 to {4O3) But if the property is not in the 
[h nnsMoii of tm int» the symbolical jxj&session taken by the auction par* 
1! isir will not amount to actual possession , and the judgment-debtor 
will U r<_ 0 ir ltd is be ini' still in possession No fresh period of limitation 
\ ill tun ! r us th* elite «t tlie taking of sjnilxihcal possession — Mah<t it P 
\ 1 1 11 \ tm/t 30 1 0111 3/3. 378 lT 13 1 1 4 lml Cas 447 (overruling MabJ- 
d \ 1 in hr mi 3 Bom 338 and pa' v hrtxhaarao, 35 Bota 275 ) 
But the t il uUi Hi,h t urt did not lay any stress on this distinction, in 
thi cast il .4 t 1 13 pittd above) ilu property in this case tvas a house 

in ih ii) an >« >1 the judgment debtor of which the auction purchaser 
1 il l have 1 1 1 m > tu d jx/ssi v,i n instead of taking symbolical possession 
But bine 1 jee J observed 1 hough actual possession might have been 
taktn by the csicutn n purchiscr m this case, still as he obtained posses- 
sion 111 some farm through an officer of the Court and by process of law, 
and as the nadgtatnl-debtor was and must be taken to have been a party 
to the prune U114 n kiting to the taking of the possession, it is not open 
to the judgmtnt debtor to say that the whole proceeding should betaken 
as 1 iiulhtv and that the execution purchaser must be treated as one 
who has never obtained any possession at all 

bv mb* heal possession gum to the auction purchaser will not be 
uqiuv dent to ictua.1 possession and will not give a (resh start for limitation 
lor a suit brought ag mist a third party (tea person who was not a party 
to the dike cry of jossession — Aastruddin v Sayudur, 19 C L. J. 209 • 
Jug^oluniih o \ hamLhund.r 5 CaJ 584 58S (F 13 ) , Runpt V, CunreuM, 
total 9*13 {*nj) Saturn \ Lalta 21 AH tin) (271) , Ilorjnan v SAiiraw. 

1 1 Bom 0 o to 4) la/ hmatt \ Moru, 16 Bom 7 22 (728) , flam Summit 
\ OtuJa l a! -2 f L ) 574 29 Ind Cas 841 

flic pin* ivS »f limitation for a suit bv the auction purchaser against the 
third parts will run (under Article 144) lrom the date of the latter’® adverse 
possession — Id at a >n Da» v Lalta (supra) 

581 Section 47, C P. Code — If the decree-holder is himself the auction' 
purchase r of the property in execution of his decree, the question arises 
w Uethcr his claim lor [ttsscssion of the property purchased must be deter- 
mined by the Court in the execution department under the provisions of 
see 47 C F Code or whether a separate suit is maintainable. It baa been 
held bv Patna and Allvbabad High Courts that tlw question relating to 
the delivery of possession docs not relate to the execution, discharge or 
satisfaction of the decree and does not come under sec 4 7 of the C. !*• Code J 
and hence Use projvr proceeding relating to the delivery of posse**!**** I* 
not b> wa> o-l an application under o 31, JR *>5, for winch the period £> I 
limitation is presented by Article 180. but by way of a regular suit, which 
is governed by Article 138 — Lrtdharv. Jagtshaar, 4 I’. L 
DA»/ui if* v. Banvari, 31 AU. 8a (K C ) 
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Bat tie Madras and Calcutta High Courts are of opinion that procee- 
dings for delivery of possession to the auction purchaser are proceedings 
in execution of the decree and fall within the scope of sec 47 C P Code, 
'and that a decrecholder who becomes the auction -purchaser cannot file 
a separate smt as contemplated by Article 138 but must proceed m exe- 
cution in accordance with «cc 47 that Article 138 cannot override tho 
provisions of sec. 47 C P Code — Sadash ipv Narayan, 35 Bom 452,11 
Ind Cas 9S7 , K at l ash v Copal, 30 C W N 649 (T B ), A. I R. 1926 
Cal 798, 95 Ind. Cas 494 

139. — By a landlord to Twelve When the tenancy is 
recover possession years determined, 
from a tenant. 

582. Scope: — This Article applies where the suit is brought for pos- 
session, and where the tenanej lias been determined Where the plaintiff 
brought a suit not for possession by ejectment of tho tenants, but for a 
declaration that the village In suit did not constitute the permanent thika 
nght of the defendants as erroneously entered in the record of nghts, and 
that it was m the possession of the defendants in temporary thika to bo 
resumed year after jear and after service of due notice, held that Article 
139 did not apply, because it was not a suit for possession and also because 
the tenancy had not determined bnt was still continuing — Tehait Har - 
narayan v Darshan Deo, 3 Pat 403 (407), 6 P L T 315 AIR 1924 
Pat 560 f 

' This Article which provides for a smt by a landlord to recover possession 
from a tenant, and gives 12 jears from the determination of the tenancy, 
refers to suits in respect of tenancies m which the leases have expired and 
so have terminated, or in respect of tenancies at wall terminable by due 
notice. It does not refer to a suit by which the plaintiff seeks to recover 
from tho holder of a title permanent in its tenure, as for instance where the 
defendants are in possession of tho property by virtue of a title which is of 
a permanent character not determinable by notice from the plaintiff — 
Madho Kooery v. Tehait Ram Chunder, 9 Cal 411 (417) A suit to recover 
possession from the defendants who claim to hold as permanent mokurandare 
»s governed by Article 144, and' not by Article 139 — Ram Rachhya v. 
Katnakhya Naran, 4 pat 139, 6 P L T. 12, A I R 1925 Pat. 216 

A suit to recover possession from the representatives of the original 
tenant after the determination of the tenancy (no fresh tenancy having 
been created between the landlord and the original tenant’s representatives, 
either expressly or by assent of the landlord after the termination of the 
tenancy) is governed by this Article and not by Article 144, and is barred 
if brought more than 12 years after the tenancy expired — Sudalattnutha 
v. Sappant, 48 M L J. 185, A. I R. 1925 Mad. 446 86 Ind. r»...a . 
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Subbravett liamtah v Gundula Rammnah 33 Mad 260 (zdt) dissenting 
fr m I adapalh v Dronatnra/u 3* Mad 163 

583 D termination of tenancy — { Vs to when a tenancy determines 
sec see 11 1 of the Transfer of Property Act) When the tenant 1 olds the 
land for 1 five i period under a lease the tenancy determines at the expint 
ij n of tf at pcni/d If after the expiration of that pergxi the tenant holds 
over will at the assent of the landlord or without payment of rent or 
witl tin) fresh agreimcnt 0/ tenancy being entered 1/1 to such holding' 
ov r ji ] ch in English law is called te 1 mey hi sufferance } will not 
uuouut to 3 fresh tenancy The penod of limit at 1 >n for a suit to recover 
p sstssion from the Unant will run from the expiry 0/ the period ol the 
leas hattheppa v Seshappa 22 Bom 893 (897) Chandn v Daj* Bfiau 
24 U m 504 t^o8) fJarsGirv Kumar Kantakhya haratn 3 Pat 534 (54°) 
Misscn ting from hrts) n tjt v Anthaji 18 Bom 256) Pusa Mai v JtJahduti 
31 All 514(518) It! appaii v \fanavtkrama 21 Mad 153 (t63) V adapalh 
v Drpnamraju 31 Mad 163 (167) (dissenting from Adstnulam v Pi' 
Ji wutkam 8 Mad 424) Seshamma \ Chick a} a 35 Mad 507 fail) * 
hhunni v Madan Mohan 31 All 318 (jzt) Abadan Mohan v Ramcihwar, 
?C L J 615 Vmar Baksha v Batdco Singh 97 F I? 1915 Debt Prasad v 

Gujar 20 A L J bjb Bisheshwat v h undent 44 All 583(585) Where 
a demise or agreement specifies the term or event upon which the tenancy 
is to end on the expiry of that term or upon the happening of that event 
the tenancy is determined ipso fa to— Right v Darby if II 162 bUsst* 
get v Armstrong l T R 51 Cabb v Stokes 8 East 338 (301) lltlsott 
v Abbott 9 B 6- C 83 Dot v JngUs 3 Taunt 5 j Doe v Soper 3 Camp 
8 Shturudrappa v Balappo 23 Bom 283 (28 6) Where however the 
landlord does some act (c g takes rent) to indicate Jus assent to the cent! 
nuance ol the tenanej that act will convert the tenancy by sutiorvicc 
Into a Unancy at will from year to year or month to month (vcc 116 Trans- 
fer of Property 'ict) and the period of limitation for a suit for recovery 
ol possession loom the tenant at will will run irom the termination ol such 
tenancy (and not from the termination of the original tenanej ) — Rain 
Chandra v Bhtkhambar 37 Cal 674 (679) Rkuntti \ AlaJjn Ufohait 3 l 
All 318 (321) Tekott JJarnara) an v Darshan Deo 3 Pat 403 (4 to) 
Haniheppa v Sheshappa 22 Bom 893 (898) Ram Loehan v hamahhya 
4 P L T 123 7! Ind Cos 570 

V tenancy for a defnite term docs not determine by re-ison of the 
tenant a disavowal Of the landlords title bat It determines only when the 
landlord docs some act {e g serves a notice to quit) by which I e Indicates 
his option of terminating tlie hose bj reason of such disavowal— 
Shrm 1 *s v Mu husant* 34 Mad 34O (251) And unless the landlord 
elects to do so the tenancy remains unaffected In spite of th° 
tenants denial of the landlord s right — ftiappan v Matter l Aroma 3* 
Mad tjj (160 T63) But la case of a tenant at v.<U the denial ol Mu 5 
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landlord’s title is an evidence of the cessation of the tenanc y-~Ibtd fat 
P »<M) 

A person who lawful!) came into possession of land as tenant from year 
to >car or for a term of years cannot b> setting up durutg tin continuance 
of such relation any title adverse to that of the landlord acquire by the 
Operation of the law^of limitation a title as on ncr or any other title inconsis- 
tent with that tinder which he was let into possession In other words, 
so long as the tenanej continues time does not run against the landlord 
in lessee’s favour The landlord s title can be extinguished only at the 
expiration of the p*nod prescribed by Article 139 and under tins Article 
the period will commence to run only when the tenancy is determined 
If after the determination of the tenancy the tenant remains in possession 
as trespasser, for the statutory penod (12 years, Art 144) he will by pres- 
cription acquire a right as owner or such limited estate as he might pres 
cnbe for — S«Aamma v Chickaya, 25 Mad 507 (511) , Tllappatt v Manav 1- 
hrawa, si Mad J53 (163) Thus, where the defendants had, after the 
expiration of a lease, held over as ) early tenants and then after the deter 
ruination of that tenancy , continued to hold possession, claiming that they 
were permanent tenants, for more than 12 years (Art 144) held that the 
defendants had acquired by prescription a right to hold possession as 
permanent tenants— Parjmeshwaram v Krtshnan, 26 Mad 535 (537) 

A person holding a land for his life cannot by merely giving a notice 
that he claims to be holding on a perpetual or hereditary tenure make his 
possession adverse so as to bar a suit for possession on the expiration of the 
life tenancy — Bent Perskad v Dudh Nath, 27 Cal 156 166 (P C) 

By the customary law of Malabar, a tenant under a Kanom or ICui* 
kanom lease is entitled not to be ejected until the expiration of 12 years 
But where no time is fixed for the duration of the lease (» t where the lease 
is for an indefinite penod) it does not under the customary law determine 
on the expiration of 12 years from its date consequently, in such a case, 
a suit for possession brought 14 years after the expiration of 12 years from 
the date of the lease is not barred — Kelappan v Madhavt, 25 Mad 45:4. 
(453> 

A lease for life expires on the death of the lessee and therefore a suit 
for possession against the heirs of the original lessee is barred under thi3 
Article if brought more than 12 years after the death of the lessee, in the 
absence of a fresh tenancy being created between the parties — hamaftkya 
A v Bechet Stygh, 6P X- T 36 s, 88Ind Cas 483, A I R 2923 Pat 
499 

Mere non payment of rent for over 12 years before the institution of 
the landlord s suit for possession, does not amount to termination of the 
tenancy— Prc in Sukh v Bhupta, 1 All 517 (F B ) , Tota v Saholta, 

V R 1888 

A disobedience by the tenant known to the landlord and 
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by payment of rent to a third party does not at any rate as long as the term 
of his tenancj lasts make the tenant s possession adverse though in the 
case of a tenancy at will such conduct might afford evidence of the defer 
mination of the tenancy — Jilappan v Manaukrama 21 Mad 153 (160) 
P)oei Crates v H tils 10 A dE 427 (434) 

Plea of leva) cy attd limitation in the alternative • — In a suit for possession 
of land brought against a tenant who is really a trespasser the defendant 
merely by alleging tenancj in his written statement does not preclude 
himself from setting up the defence of the law of limitation — Pino Monet 
v Doorga Pershad 21 W R 70 (74) r B When a suit is brought to re 
cover possession the defendant may plead that he is plaintiffs tenant 
and at the same time maj rely on the statute of limitation If he fail* 
to establish the former pica it is still open to him to rely on the second 
pica and in that event the suit will be treated not as a suit b> a landlord 
against a tenant but as one to eject a trespasser (Art 144) who has set up 
a pretended tenancj — Jlfaidin Satba v Nagapa 7 Bom 96 (99) heat nidi 
v Haro Mohan 7 C W N 294 

584 Burden of proof — It is not sufficient for the plaintiff merely 
to allege that the defendant is his tenant The burden lies on the plaintiff 
to prove that the defendant is his tenant If the plaintiff fails to prove 
the tenancy the suit falls under Article 142 and the plaintiff must prove 
that he had been in possession within 12 jears before suit And if the 
plaintiff fails to prove this his Suit is barred — Hajt hhan \ Baldeo Pas 
24 All 90 (93) 

When there is prool of the relation of landlord and tenant it 1 cs ujon 
•the defendant tenant <0 shew that the tenancy v»as determined more than 
twelve years before suit — T truck r> a \ Sangut ten 3 Mad 118 Altar 
Singh v Ram Pitta no P R 1881 Aiwulatnv Pir Ravuthom 8 Mad 
424 If the defen lant tenant admits tl at the plaintiff s ownership conti 
nued up to a certain period he mustshewundcr Article 139 when the tenancy 
terminated or he must shew under Article 144 when bis adverse possession 
commenced before he can set up adverse possession — Tutsht Dai v Pan 
ehhod 26 Bom 442 (444) 

Once the relation of landlord and tenant is established the relation of 
the tenancj must be established by the tenant bj means of afT nnativc 
proof over and above the mere non payment of rent — Prem Sukh v Dh ‘pto 
= All 317 (V B) 

140 — By a remainderman, Twelve When ]us estate falls 
a reversioner (other years. into possession 
than a landlord) or a 
devisee, for posses- 
sion ol immoveable 
proper!) 
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585 Suit by reversioner, e'e — Where a grant of immoveable property 
is made to a person for life the period of limitation for a suit by the gantor 
to recover possession of the propertv the grantee being dead, will he 
•twelve years from, the death of the grantee — Kutlyassan v Mayan, 14 
Mad 495 (49S) 

This Article applies to a suit by a reversioner other than a landlord 
Article 139 deals expressly with the case of a landlord suing as swell , Article 
140 deals wth the case of a reveT«ioner other than a landlord as such 
suing his tenant Thus, a suit by a landlord to recover possession from 
persons who haw dispov^e^ed the tenants falls under this Article — Krishna 
Cdird v Han Churn 9 Cal 367 (370) See also Ram Chandra v Bhihhatn- 
lar, 37 Cal O74 

The words 'remainderman,' ‘reversioner’ and devisee aTe used in this 
Article as technical terms of English law Hence according to that inter- 
pretation the word ‘reversioner* in this Article does not include a rever 
sloner who succeeds on the death of a Hindu widow — Bala v Jail, 155 
P TL 1883 , Rod a v Harnani 18P R 1895 (F B ) Moro v Balaji, 
19 Bom 809 (814) , Maharaja Kesho Frosad v Maiho Prasad, 3 Pat. 
BSo (897) 

The plaintiffs brought a suit as devisees under a will to obtain posses 
sion of certain immoveable property , they asked also that an adoption 
and all other conditions of title relied on by the defendant might be set 
aside and their sole nght to the property declared Held that the suit 
fell under Article 140 and not under Article 118 — Fanny amnia v Manjaya 
ai Bom 159 Taking Article 11B with Articles 140 and 141 it appears 
that when a person claiming to be the next reversionary heir and being 
aware of an adoption having taken place seeks to obtain a bare declaratory 
.relief in the life time of the widow who adopted the boy to her deceased 
husband be is bound to bring his suit within six years from the time of his 
knowledge (Art 118) but that will not prevent the reversioner from suing to 
obtain possession of the estate when it falls into possession (Art 140) or 
when the widow dies (Art 14 1) if the suit is commenced within 12 years 
from that time — LalaParbhuv Mylne, 14 Cal 401(417) In this case the 
word reveisioner' in Art 140 has been wrongly interpreted 

This Article does not apply unless the plaintiS is out of possession 
Thus, a property was bequeathed to three persons m common, but after 
the testators death only two remained in possession of the property, and 
the other devisee lived in a separate house of his own and the evidence 
of his participation in the property of the two houses was very slight Held, 
that although the third devisee did not participate in the property, still 
the entry of the other two must be held as entry on behalf of all (as they 
were joint tenants), unless there was clear evidence to hold adversely 
Consequently, the third devisee was in possession through the other devisees 
and his suit for possession does not fall under this Article, nor is it barred 
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trader any other \rtic\c—~Audlpuranam v Appusundram, 5 M L T 1 03, 
2 Ind Cas 3ir * 

A Hindu testator (who tv is the Maharaja of a Raj estate) died tn 1894 
leaving a will appointing his widow as executrix and giving her a life* 
estate m the properties and the remainder to any son that might be adopted 
by the widow The widow died in 1907 and an adoption made by her was 
declared to be invalid The plaxntiB (a successor to the Maharaja) brought 
a suit for recovery of possession of those properties Held that Article 
140 did not apply as he was neither a remainderman, reversioner nor a 
devisee A reversion arises where the grantor grants a pvrtjcutar estate 
to a person and docs not dispose of the remainder That which is not dis 
posed of remains in the grantor and is called a reversion it is the interest 
in land undisposed of which reverts to the grantor after the exhaustion of 
the particular estate But here the complete estate was devised by the 
testator (the life estate to the Maharam and the remainder to the son to 
be adopted) hence the plaintiff was not a reversioner Nor was he a re 
maindennan for the remainder was devised to the son to be adopted 
by the widow &or was the plaintiff a devisee — Jfaharaja Kesha Prasad 
v Mad/to Prosad 3 Pat 880 (897) AIR 1924 Tat 721, 5 P L T 513 
83 Ind Cas 812 

It has now been settled by authorities (see Note 589 under Article 141 
post) that is years adverse possession against a life tenant docs not bar 
the right of the reversioners whose right accrues only when the estate 
falls into possession But where possession had begun to be advene 
before the life tenant entered into possession. Article ijo will not apply, 
and th c continuous running of time will not tie prevented by tl e mterpost 
tlon of the b/c tenant. The adverse possession would be not only prejudi 
cial to the life -tenant but also to the remainderman or reversioner Thus, 
where after thc death of the testator but before thc administration was 
completed a stranger entered into possession of the property, thc bene- 
ficiary (who In this case is a life tenant the widow of the testator) will tc 
barred if the executor fails to sue within the period prescribed by law, for 
the estate is still the estate of the testator and not the estate of the bene- 
ficiary (life tenant) and consequently a title that may Le acquired by a 
stranger by lapse of time will be a title acquired against the testator and not 
agaitcA the We tenant Both Atts 140 and 141 presuppose o» sstat * in 
r life tenant or in a Hindu or Muhammadan female but where in respect 
of any particular property the title o! the testator js Itself extinguished 
finder sec 28 by reason of the executor failing to sue within the period 
prescribed by law, that particular property bill rot descend to the life 
tenant or to the Hindu or Muhammadan female, and consequently the case 
will not attract thc operation of Article 140 or 14s — Maharaja heihs 
Prasad v Madha Prasad ( Dumraon ease). 3 Rat 880 (906), A I R *9-4 
Rat jjf, 3 1*. LT 3»J 83 Jod Cas. 8 It 
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586 Suit by adopted son — -The childless widow of % Hindu being 
in possession of his property as his heir sold it to the defendants in r868 
Afterwards in 18S8 she adopted a son who in 1800 brought the present 
suit to recover the alienated property It was held that the suit did not 
fall under this Article because the adopted son as such suing for present 
possession of his father s estate was not a remainderman reversioner or 
devisee within the meaning of this Article The suit fell under Article 
144 — 1 Ioto v Bala}* 19 Bom 809 (8iq) SrecramuUt v Krtstanmia 36 
Mad 143 (147) Stla Ram v Rajaram 48 Ind Cas 230 (Hag) 

587 When the estate falls into possession — The property left by a 
will falls into possession under the Hindu Law immediately upon the 
death of the testator and therefore a suit claiming title to shares in 
immo\eab!e property under a will is barred unless brought within r» 
jears from the date of the testators death under this Article — Mylapore 
Jyakawmy v Yeohay 14 Cal 801 808 (P C) The mere fact that there is 
a provision in the will to the effect that the property devised should be in 
the possession of a manager until the devisee should attain the age of 30 
jears will not prevent the estate from falling into possession immediately 
on the date of the testators death — Krishna v Panchuram 17 Cal 27s 
( 76 ) 

Since the cause of action accrues to a remainderman or reversioner only 
when the estate falls into possession an adverse possession for any length 
of tune against a tenant for life is ineffectual against the remainderman or 
revere oner whose nght to possession only accrues on the death of the 
tenant for life — Naumhal v Skinner 47 All 803 AIR 19*5 A 11 707 
Of the cases ated in Note 589" under Article 14 1 

141 — Like suit by a Twelve When the fem?le dies 

Hindu or Malum- years 

madan entitled to * 

the possession of 1m 
moveable property 
on the death of a 

Hindu or Muham 

madan female 

History of this Arficl* —In order to arrive at a correct notion of the 
scope of this Article it is useful to refer to the history of the enactment of 
this Article Under section 1 clause it of the Limitation Act XI\ of 
1859 the penod of limitation applicable to suits for the recov ery of lmmo ve 
able property or any interest in immoveable property to which no other 
provision of the Act applied was 12 years from the time the cause of act 
arose This clause had been interpreted by the Court in a sense 
L 14 
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bore hardly upon the rights of the reversionary heir under the Hindu law, 
for it had been held that adverse possession against a Hindu widow entitled 
to her deceased husband’s estate Mas adverse possession also against the 
male heir who would be entitled to the property after her death (See Note 
389 below) The consequence was that a reversionary heir who had no 
right to possession during the widow’s lifetime might lose his property 
to a person who had asserted adverse possession against the widow for a 
period of 12 years Then came Act IX of 1871, in which Article 142 r ro * 
vided as follows “Lake suit by a Hindu entitled to the possession of 
immoveable property on the death of a Hindu widow— Twelve years 
When the widow dies' Thus, special provision was made for the rever* 
slonary heir under the Hindu Law, who was given xa years from the death 
of the widow to bnng his suit The effect of this was that time counting 
for adverse possession could not begin to run against the reversioner until 
he became entitled to enter into possession (See Note 589^below) But 
xt came to be recognised that the rule laid down m the Act of 1871 was 
imperfect. Inasmuch as it referred only to the reversionary heir succeeding 
upon tho death of a Hindu widow, whereas other Hindu females, t g 
daughter, mother, also had only a limited estate in tlic property inherited 
from males So, in the later Act, XV of 1877, the scop: of this Article 
was enlarged, so as to give the same period to Hindus and Muhammadans 
entitled to the possession of immoveable property on the death of a 
Hindu or Muhammadan female The extension of the rule to Muham 
madans was probably intended to meet certain cases in which by custom 
or for some other reason persons who had been Hindus and hail become 
Muhammadans were still bound by their old personal law inspitc of their 
change of religion The same rule has been preserved in Article 141 of 
tho present Limitation Act of 1908— Gkisa v Cajraj, 18 O C 289. 33 
Ind Cas 371 (375) 

588. .Scope of Article* — This Article applies only when the female 
(on whose death the plaintiff is entitled to possession) had been cut of 
possession . if the female had been in possession of the property till her 
death, this Article would not apply— Gobtnd* v Upcndra. 47 Cal 274 
(277) Moreover, Article 141 should bo construed so as to cover those 
cases in which the cause of action arises on the death of the female and 
the only obstacle to the reversioner seeking possession Is either an act of 
the female or her inaction, resulting in either case in the loss of possession 
and the need of a suit by the reversioner — Haroyanaswami v Penasteatny, 

44 Mad 931 (937) This shows that the loss of possession must have taken 
place in the lifetime of the widow through her act or omission 

This fact was totally Ignored in the case of CafadJiar v Parvali, 33 AH. 

3 U In this case, one A died leaving two widows D and C as heia ; then B 
died and the surviving widow C was In sole possession of the property 
After the death of C the property was taken possession of by a person 
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who had no fight to It and that person occupied the estate for more than 
12 years Afterwards a reversioner of A sued to recover possession Ifc 
was held that the suit was hatred for time ran under Article 141 from tha 
date of the death of C The conclusion was correct but Article 141 was 
wrongly applied because C died while m possession of the property the 
proper Article applicable to the case was Art 144 

The next question is whether the expression like suit means only 
a suit for tbc possession of immoveable property or whether it 13 to bo 
read with Article 140 so as to mean a suit for the possession of immoveable 
property by a remainderman or reversioner who is a Hindu or Mahom- 
medan entitled to the possession on the death of a Hindu or Mahommedan 
female ? In other words does this Article apply to all property chimed 
on the death of a female whether her right to it was limited or unlimited or 
is it restricted to suits brought by reversioners who claim on the death 
of a female who was entitled only to a limited estate ? 

The correct interpretation of this Article » that the expression like suit' 
means a suit by a remainderman or reversioner for possession of immoveable 
property that is a suit by those heirs of the original propositus who 
claim on the death of a female eutitled only to a limited estate and who 
are constantly styled reversionary hem and not unfiequently remainder 
men This Article applies to those cases where there is an estate of the 
nature of a fee simple or some analogous estate out of which there has been 
caned by operation of law or otherwise an estate to be held by a female 
for her life and a remainderman or reversioner 13 entitled to the remainder 
or reversion on the death of that female Starling pp 383 389 

This Article does not apply to a suit by an heir at law of female (as 
in the case of a son succeeding to the absolute estate of his mother) for 
possession of immoveable property m that character it omly applies to 
a smt by a person 'who before the death of a female occupied the position 
of a remainderman or a reversioner or a devisee and on the death of the 
female sues on the basis of such title as remainderman reversioner or devisee 
— Hashmat Begum v btathar tiussen 10 All 343 {346} This Article must 
be read with Article 140 and refers to suits brought by persons claiming 
under an independent title on the death qf a Hindu or Mahoro medan female , 
it does not apply to the case of a person suing on the very same cause of 
action which accrued to a Hindu female and who acquires his nght to sue 
as her heir— Atom Bhuyan v Faisudim n Cal 594 {596) Malkarjan 
v Amnia 4* Bom 714 (717) Ghisa v Gajraj 18 O C 289 33 lad Cas 
371 The estate of the Hindu or Muhammadan female referred to in this 
Article must be a limited estate and not an absolute one send the person 
bringing the suit must claim as the heir of the last male owner on the 
determination of the limited estate and not as heir of the female Art 
14 1 does not apply where the female had been in possession of an absolute 
estate — Zanfunntssa v Shifijuaamart, 26 O C 133 Biskeshar v 
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bore hardly upon the rights of the reversionary heir under the Hindu law, 
for it had been held that adverse possession against a Hindu widow entitled 
to her deceased husband's estate was adverse possession also against the 
male heir who would be entitled to the property after her death (See Note 
589 below) The consequence was that a reversionary heir who had no 
right to possession during the widow's lifetime might Jose his property 
to a person who had asserted adverse possession against the widow for a 
period of 12 years Then came Act IX of 1871, in which Article 142 pro 
Mded as follows * Like suit by a Hindu entitled to the possession of 
immoveable property on the death of a Hindu widow — Twelve yean 
—•When the widow dies’ Thus, special provision was made for the never* 
sionary heir under the Hindu Law, who was given 12 years from the death 
of the widow to bring his suit The cSect of this was that time counting 
for adverse possession could not begin to run against the reversioner until 
he became entitled to enter into possession (See Note 589 fr beIow) Hut 
it came to be recognised that the rule laid down in the Act of 1871 was 
Imperfect, inasmuch as it referred only to the reversionary heir succeeding 
upon the death of a Hindu widow, whereas other Hindu females e g 
daughter, mother, also had only a limited estate in the property inherited 
from males So, in the later Act XV of 1877, the scope of this Article 
was enlarged, so as to give the same period to Hindus and Muhammadans 
entitled to the possession of immoveable property on the death of a 
Hindu or Muhammadan female The extension of the rule to Muham 
madans was probably intended to meet certain cases in which by custom 
or for some other reason persons who had been Hindus and had become 
Muhammadans were still bound by their old personal law inspito of their 
change of religion The same rule has been preserved in Article 141 o* 
tho present Limitation Act of 1908— Ghisa v Gajraj, 18 O C 289 33 
Ind Cas 371 (375) 

588. .Scope of Artic’e * — This Article applies only when the female 
(on whose death the plaintiff is entitled to possession) had been (nit of 
possession ; if the female had been in possession of the property till her 
death, this Article would not apply — Gohinda v Vpendra, 47 Cal 3 "l 
(177) Moreover, Article 141 should be construed so as to cover those 
cases in which the cause of action arises on the death of the female, a* 111 
the only obstacle to the reversioner seeking possession is cither an art of 
the female or her inaction, resulting in either case in the loss of possession 
and the need of a suit by the reversioner- — Narayanastvami v Penasxamy, 
44 Mad 931 (937) Thu shows that the loss of possession must have take® 
place in the lifetime of the widow through her act or omission 

Thu fact was totally ignored In the case of Cajadhar v Parvall. 33 All 
312 In this case, one A died leaving two widows D and C a* heirs ; then D 
died and the surviving widow C was in sole jwsesdon of the propertj 
After the death of C the property was taken possession of by a person 
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who had no right to it and that person occupied the estate /or more than 
i'» years Afterwards a reversioner of A seed to recover possession It 
was held that the suit was barred for time rati under Article ijr from the 
date of the death o! C The conclusion was correct but Article 141 was 
wronglj applied because C died white in possession of the- property the 
proper Article applicable to the case was Art 144 

The next question is whether the expression like suit means onlv 
a suit far the possession of immoi cable property or whether it is to be 
read with Article 140 so as to mean a suit for the possession of immoveable 
property by a remain<i«n»ian or reversioner who is a Hindu or Mahma- 
medan entitled to the possession on the death of a Hindu or Mahommedan 
female ? In other words does this Article applj to all property claimed 
on the death of a female whether her right to it w as limited or unlimited or 
is it restricted to suits brought by reversioners who claim on the death 
of a female who was entitled only to a limited estate > 

The correct interpretation of this Article is that the expression like suit’ 
means a amt by a remainderman or reversioner for possession of immoveable 
property that is a suit b> those heirs of the original propositus who 
claim on the death of a female entitled only to a limited estate and who 
are constantly stjled reversionary heirs and not nnfrequently remainder 
men This Article applies to those cases where there is an estate of the 
nature of a fee simple or some analogous estate out of which there has been 
carved b> operation of law or otherwise an estate to be held by a female 
lor her life and a remainderman or reversioner is entitled to the remainder 
or reversion on the death of that female Starling pp 388 380 

This Article does not apply to a suit by an heir at law o! female (as 
in the case of a son succeeding to the absolute estate of bis mother) for 
possession of immoveable property in that character it only applies to 
a suit by a person who before the death of a female occupied the position 
ol a remainderman or a reversioner or a devisee and on the death of the 
female sties on the basis of such title as remainderman rcvereioner or devisee 
— Hashmat Begum v Vathar Hus sen 10 All 343(346) This Article must 
be read with Article 140 and refers to suits brought by persons claiming 
under an independent title on the death qf a Hindu or Mahommedan female , 
it does not apply to the case of a person suing on the very same cause of 
action w hich accrued to a Hindu female and who acqutres las right to sue 
S3 htr heir— Atom Bhuy&n v Faituddw tz Cal 394 (596) Malfcarrmi 
v Amnia 42 Dorn 714 (717) GAi«* v Gajraj 18O C 289 33 Ind Cas 
371 The estate of the Hindu or Muhammadan female referred to in this 
Article must be a limited estate and not an absolute one and the person 
bringing the suit must claim as the heir of the last male owner on the 
determination of the limited estate and not as heir of the female Art 
141 does not apply where the female had been in possession of an absolute ■/ 
estate — Zanfunnusa v Shaftquuaman, 26 O C 133 Btshtsf ' 
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Rameshar, 21 O C I 4 O L J 948 44 Ind Cas 368 , Ghtsa v Gajraj 
x8 O C 289 This Article Intends to provide a rule of limitation appli- 
cable to suits for the recovery of estates which were once estates in expec- 
tancy and which have become vested in the heir of the last male owner 
on the determination of the limited estate held by a Hindu or Muhammadan 
female — Ghtsa v Gajraj 18 O C 289 Art 141 is merely an extension 
of Art 140 with special reference to persons succeeding to an estate as 
reversioners upon the cessation of the peculiar estate of a Hindu widow— 
Jayawanl v Ram Chandra, 40 Bom 239 (245) 33 Ind Cas 484 18 
Bora L R 14 

Article r.41 applies only to those cases in which the person who brings 
the suit is claiming under an independent title in the same way as remainder 
men and revetsionem claim in suits under Article 140. but Article 141 
should not bo so interpreted that the estate of the Hindu or Muhammadan 
female referred to in this Article must be an estate created in the same 
way as the particular estate upon which the estate m remainder or rever- 
sion contemplated by Article 140 leans that is to say by grant or devise 
or that it must be an estate characterised bj the same incidents which 
attach to such a particular estate The analogy connoted bj the expression 
’like suit* cannot be pushed to this extreme — Ghtsa \ Gajraj :8 O C 
289 

Article 141 is restricted to suits by plaintiff whose title nnd right as the 
heir of the last full owner to sue for possession accrues upon the death of 
a female holding a woman s qualified estate To claim the benefit of this 
Article the plaintiff must prove first, that there was a qualified estate 
in the Hindu female and secondly, that he was entitled to possession 
after the death of the female as the heir of the last male holder nnd 
further it must be shown that having regard to the existing law the 
plaintiff was entitled to the possession of the properties m dispute at ire 
date of the suit — Maharaja Kesho rrasad v Madho Prasad 3 Bat 8*° 
(897 898), AIR 1924 Pat 721, 5 P L T 513 

Thu Article applies cicn though the reversioner comes In after succes 
sive female heirs, as for instance, where he comes after the widow and the 
mother of the last male holder, and the mother had been dispossessed 
—hoktlmtmey v Mantck, 11 Cal 791 , or where he comes after the widow 
and daughter, and an alienation was made by the widow — 5A<wi v * 

Amarendra, 23 Cal 460 (470) , Ifamiman v Dkagauh 19 AH 357 

This Article applies only where the reversioner is entitled to the roi 
session of the property imnttJia’ily on the female a death Therefore 
where the property was in the possession of an usufructuary mortgagee 
from the widow at the time of her death and then the defendant a tres- 
passer, obtained It on redemption, and the reversioner brought a suit 
for possession within ia jears of the date of redemption though more than 
twelve years after the date of death of the widow, kilJ that the suit fell 
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under Article r44 and was not barred Article 141 did not apply as the 
reversioner was not entitled to possession immediately on. the widows 
death but was entitled only alter the satisfaction of the mortgage-Gniff# 
Sahatv hanhaiya Lai li A L J 179 18 Ind Cas 8« (813} 

Article 141 is not to be appl ed indiscriminately to all suits by rever- 
sioners if the scit falls under some other Article Article 141 cannot apply 
merely because it is brongbt by a reversioner This Article covers only 
those cases in which the cause ol action is simp!> the death of the female 
and the only obstacle to the reversioner seeking to obtain possession is 
either an act of the female or her inaction resulting in either case in the 
Joss of possession It does not cover cases where the cause of action m 
eludes so netting more beyond this e g a transaction by the last male 
owner such as a mortgage (Art 148} a mortgage by him and transfer 
by the mortgagee (Art 134} a purchase in court auction (Art 138} a lease 
(Art 139) or a carving by him of life estates with a remainder or a rever 
Sion following it (Art 140) or any transaction involving the possibility 
of forfeiture (Art 143) or loss of possession by him {Art 143) In these 
cases the specific Article (mentioned within brackets) applies Thus 
where a Hindu reversioner instituted a suit to recover possession of certain 
lands which had been usufructuanly mortgaged by the last male owner 
in 1866 and had been sold for consideration by the mortgagee m 1900 after 
the death of the last male owner and during the lifetime of hts daughter 
who had inherited bis estate and died in 1906 held that the suit fell under 
Aiticte 134 and not Article 141, and was barred by limitation— -SwAa 
Aaiiw v Prnasatn* 44 Mad 95 * (957 958 ) 

This Article applies only to immoveable property and not to mo\ cables 
— J m ldre.oa.ndat v Cursondtxs ai Bom 646 {667) 

587 Adverse possession against widow whether bars reversioners — 
Before the Act of 1871 adverse possession against the widow not only 
barred tie widow but the reversioners also because the Act of 1859 pro 
vided a period of twelve years from the accrual of cause of action and 
the reversioner s cause of action accrued from the same date as the widow s 
cause ot action viz from the date of adverse possession — Nobin Chunder 
V Guru Ptrsad 9 W K 303 (F B ) Amnia v Rajonee Kant 23 \V R 
214 (P C) Babu v Bhtkajt 14 Bom 317 Drobomoyeev Davis 14 Cal 
323 (*M) 

But the old law has undergone a change alter the passing of the Act 
of 1871 The Acts of 1871 1877 and 1908 have specially provided a 
separate cause of action for the reversioner, which accrues when the female 
dies and the estate falls into possession j the reversioner may therefore 
sue within twelve years from the death of the female notwithstanding 

the fact that she had been out of possession for more than twelve years 

Srt»dih v Pmonno 9 Cal 934 <F B) Kofnlmoxfy v Manuk, it Cal 
791 (795) Ditaraka Noth v Ko tol 1 am 11 C l R 548 Abkov Charan 
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V Atlarmony, 13 C W N 931 {935) Sham Lai v Amarendra 23 Cal 
460 , Ram Kali v Kedar , 14 All 156 (F B ) , Amrtl v Bmdesn, 23 Al! 
448 Jhamman v Ttloki, 25 All 433 (439) , Vundravandis v Cursonias, 
21 Bom 646 (652 670). Run'kordas v Paroatibai 23 Bom 725 (P C), 
Moro v Batajs, 19 Bom 809 (816) , Muhta v bada 18 Bom 216 (210); 
Hathi Singh v Satilal 2 Bom L R 106 , SAmmwja v Ramappa, 18 
M L T 216 Stthbi v Ramkrtshnabhatta 42 Bora 69 (77) , Das Khan v 
Sullan 1/afi* 43 P R 1901 , Rulta v Rnha, 41 P R 1903 . Ganges v, 
Kanhaiya, 41 All 154 [Contra — Saroda Soondan v Doyamoyee. 5 Cal 
938 (9»o) But this case must be deemed to have been overruled by the 
Full Bench case o{ 9 Cal 934 See 21 Cal 8(h)] A fortiori i( the adverse 
possession against the female was for less than tho full statutory penod, 
the reversioners would have 12 years from her death to sue for possession— 
I'enkataramayya v Veiikatalahashmamma, 20 Mad 493 ; Chtragha v. 
Mahtaba 79 P R 1898 The law allows the reversioner 12 years from 
the death of the widow, within which to bnng his suit for possession, and 
It is not m the power cither of the widow or of any person claiming through 
pr against her to abbreviate that penod or to substitute another penod 
or starting point of time — Cursartdas v VundraoandaS, 14 Bom 482 

If however, the nght of the female heir had been barred by twelve 
years* adverse possession before the Act of 1871 came into force a rever- 
sioner suing after the Act of 1871 would also be barred because a cause of 
action already barred under the Act of 1859 cannot be revived by later 
Acts — Draja v Jtban, 26 Cal 383 (296) , filohima v Goun, 2 C W. N. 
162 (164) , Drobomoyee v Dams, 14 Cal 323 {345) . Sham Lai v Amaren • 
dra, 23 Cal 460 (471) 

It has been held m some cases that where property, tho estate ift which 
lias descended to a female heir, neser reaches her hands but is held adversely 
to her by a stranger, tho cause of action lor a suit for tho recovery of 
the property accrues at tho commencement of the adverse possession by 
the stranger, and a suit to enforce that cause of action will be barred both 
against the female heir and against tho reversioner after the expiration 
of tho statutory period of limitation counting from tho commencement 
Of adverse possession, the stranger having after the expiration of that penod 
^acquired an absolute Indefeasible title to the property Article 14 1 *^ ocl 
not apply to the case — Ilanuman v Dhagauti, 19 \ll 357 fati . ^ 
J‘ers\aJ v Meet Sarain 9 Cal 93 {95) ; Chandharap v. Lathman, to All 
483(488), Tiha Ham v SAama Charon, so All 42(46) But In another 
Allahabad case, where a separated Hindu died In 1862 leaving a widow and 
daughter but no son, and the estate descended to the widow but fotsestio* 
nertr na-htj her as a nephew of her husband (who had then no title 
to the property) took possession of tho property Immediately on 
death of the lut bolder, anl retained possession for more than IS year*, 
and thea alur the death of the widow in x337, the daughter (revnmoner) 
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reversioners of the adopted son for possession of the alienated property 
within twelve years after the death of the adopted son’s widow, was held 
to be barred because the alienee had acquired a prescriptive title by 
adverse possession as against the adopted son and Art 141 did not apply 
to this suit — Amnia v fattndra 32 Cal 165 {168) Article 141 applies 
where the last full owner was m possession at the time of his death If 
he himself was dispossessed time would begin to run" against him and the 
the operation of the law of limitation will not be arrested by the fact that 
on his death he was succeeded by a female heir, 1 g , widow, daughter, 
or mother — Mohtndra v Shamsunnessa :i C L J 157 (164) f(>C*W» 
N 1280 , Pandttrang v Basappa, AIR 1923 Bom 364 , Ramayya v 
Katamma 45 Mad 370 {373} Sec also Maharaja Kesho Prasad v Madko 
Prasad 3 Pat 880 cited in Note 585 under Article 140 

590 D.cree against female — Effect on reversioners* — An id verse 
possession against the female heir docs not affect tlie reversioners (see fcoto 
5$g above), but a drew passed adversely to the female heir binds the 
reversioners Thus where a suit by a female heir to recover possession 
from a trespasser had been dismissed on the ground that it was barred 
by the defendant a adverse possession against her for is years, t^c 
decree so dismissing the suit was binding on the reversioner who brought 
a suit for possession after the death of the female Article 14* did 
not apply and would not give the reversioner 12 years' time to sue 
after the female s death, because the plaintiff being bound by the decree 
against the female, he was not * entitled to possession 0/ any property 
within the meaning of this Article — -Han noth v Mothur Mohan at Cal 
at page 18 (P C ) following the Stoa Conga Case 9 M I A 539 11 4 
Hindu dies leaving a widow and a daughter, and an alienation bein* 
made by the widow the daughter brings a suit to set aside the alienation 
which is dismissed the adverse decree would. In the absence ol fraud or 
collusion, bo binding on the reversioner coming after the daughters death 
—Hanuman v Bhagauii, ig All 357 (374) An adverse decree in a svdt 
brought by a Hindu widow for possession of a Zamindan as heir to h« f 
husband, if it had become final in her lifetime, would bind those clai» ltf S 
the Zamindan in succession to her. and unless it could be shown that 
there had not been a fair trial of the nght fa that suit or in other word*, 
unless that decree could have been successfully impeached on some special 
ground it would have been an effectual bar to an) new amt by any r er “ ,a 
claiming in succession to the widow— Kotama Ka*hiar v Raja of Sira 
tonga, 0 M 1 A 339 (604) 

But where a gift was made by the widow, and she brought a suit 10 
set aside that gift on the ground that the conditions on which the gift hal 
been made were not fulfilled by the donees, and that suit was dismissed, 
the decree in that suit was not binding on tho reversioners, who coa * 3 
being a suit to recover possession within 12 year s after the widow * death. 
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runs from the date of the widow s death and not from the date of 
tho transfer — Sheikh Abdur Rahman v Shtikh Walt Mahammad J Pat 
75 (80) 

592 Suits not under this Article — A suit by the adopted son to 
recover property alienated by his adoptive mother before adoption is 
governed by Art 144 and not by this Article because he was not a person 
entitled to property on the death of a female but entitled to the property 
immediate!} from the date of hi$ adoption — Afore v Valaj 1 19 Bom 
809 (814) 

Where succession vests jointly in two female heirs (e g two daughters) 
who make no partition of the property a suit by one on the death of the 
other to recover possession of the property cannot be said to be a suit under 
this Article because tho plainbQ docs not sdccccd to the deceased s interest 
by inheritance as reversionary heir but acquires the interest by survuor 
ship This Article contemplates inheritance not survivorslup — Sachtndra 
v Raj am 18 C W N 904 (906) 

This Article docs not apply where the plaintiff is not the nearest rever 
sioncr entitled to succeed to the property on the death of a female but is 
a reversioner next in succession to the nearest reversioner Thus the last 
male owner died leaving a w,dow, and the widow impropcrl> alienated 
a portion of tho land but the nearest reversioner did not bang a suit to 
Challenge the alienation after the widows death and then dreJ a su,t 
was then brought by the reversioner next m succession to the deceased 
reversioner, for possession of the land alienated Held that the suit did 
not fall under this Article but under Article 144— Sundar v Sahg Ram 
36 I* II 1911 9 Ind Cas 300 

593 Starting point of Umtation — The cause of action for a suit 
by the reversioners for possession of lands left by the last male owner and 
alienated by his widow accrues on the death of the widow and not on the 
date of the alienation — Chtragha v Mahtaba 79 P It lS}8 rursul A“* f 
v Palul Roy 8 Cal 442 (445) See also 2 Pat 75 supra 

The cause ol action for the reversioner arises when the female dcs 
Where there arc two widows of the last male holder and one of them dies 
the estate passes to the surviving widow and no cause of action accrue* 
to tho rt'eruouer until the death of the surviving widow (e'en though the 
alienation was made bj the other widow) — Mulhtyala v liaradJgu” 1 - 3 
39 M L.J 567 JRam Hex v Abujajar.a 7 AH 494(498) Muhtar Vida 
18 Bom 216 (220) , Cursondas v 1 undravandas (4 Bom 482 

SimiUrl}, w lit re there are several daughters Inheriting the father* 
estate on the death ol one of them the survivors get the whol- cstat* 
and no cause of action will accrue to the rc'crslonen until aff the daughter* 
axe dead 

I! Ibc reversioner cornea in after successive female heirs {e ( after the 
widow and daughter or after the widow and mother) lu» suit Is ia ti® 4 
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if brought within i« years of the date of the death of the last female holder 
even though the alienation was made by the previous female holder See 
hokilmoney v Mamck 11 Cal 79 Sham Lai v Atnarendra 23 Cal 460' 
Hanuman v Bhagauti 19 All 357 Under this Article a suit may be 
brought within 12 years of the date of the death of the last female entitled 
to succession — Pursut hoer v Palul Poy 8 Cal 442 (445) 

A widow alienated her husband s property in 1894 and in that year a 
suit was brought by the plaintiff s father to set aside the alienation but it 
was dismissed on the ground that he was not the nearest presumptive 
reversioner but one B After the widow s death in 1897 B brought a suit 
in 1909 to recover possession of the property but the suit was dismissed 
in 1916 on the ground that he was not a reversioner at all as his alleged 
adoption was invalid The plaintiff then filed a suit in 1919 for possession 
of the property as reversioner Held that the suit having been filed more 
than 12 years after the widow s death was barred under this Article and 
the plaintiff had got no fresh cause of action in 19x6 when it was found 
that B was not a reversioner at all Once limitation had began to run it 
coufd not bo suspended It can not be said that the plaintiff could not 
bnng a suit until the judgment of 1916 was delivered — Rang a Natha v 
Rama Pandithcr 44 M L J 87 A I R 19*3 Mad 108 70 Ind Cas 446 
Where a Hindu widow remamed in 1899 and transferred her first hua 
band s property in 1913 and a suit was brought in 1913 by the reversioners 
of her first husband to recover the property held that the suit fell under 
Article 143 or 141 if Article 14 1 applied the cause of action for the plain 
tiff accrued not on the date of alienation but on the remarriage in 1899 as 
the widow incurred civil death so far as her first husband was concerned, 
by her remarriage and her subsequent possession was that of another per 
son in the eye of law The suit was therefore barTed — Natha v Nat Bahu, 
ir N L R 86 29 Ind Cas 61* 

If pn alienation was made by the widow of the last male holder in 1857 
and the plaintiff {who is the daughter s son of the last male holder) succeeded 
to the property in 1890 after the death of the last surviving daughter of 
the last male holder the suit is governed by the Act of 1877, and not by 
the Act of t8$g because the starting point of limitation is the death of the 
female (1890) which took place while the Act of 1877 was in force and 
not the date of alienation (1837) See Hanuman v Bhagault 19 All 357 
{365) Sa nbastva v Raghava 13 Mad 512 

Effect of bar of limitation — If the nearest reversioner entitled to sue 
under this Article does not bnng a suit within 12 years of the death of the 
female for possession of the property alienated by the female and then 
dies the reversioner next in succession to the deceased reversioner is not 
thereby barred but is entitled to bnng a suit within 12 years from the 
death of the deceased reversioner The possession 0 ? the defendant which 
was adverse to the deceased reversioner does not become adverse to the 
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present reversioner until he succeeds to the property — Sundar v Sdtsg 
Rdm 36 P K 1911 (r B) 9 Ind Cas 300 Malharjun \ Amnia 42 Bora 
714 <?J8) 

594 Presumption of death ol female — The plaintiff sued in igit 
as a riAciMoncr to recover possession of property alienated by a Hindu 
widow who had disappeared in i86j and was not hem] of since ifi^o 
The tower Court held that under sec 108 of the I vidcncc Act it would he 
presumed that the widow died at the time of the suit and that therefore 
the suit was within time But the High Court hell that it lay on tbe 
plaintiff tu prove affirmatively that he had brought his suit within ri years 
from the actual death of the widow and that no presumption would ho 
drawn according to the terms of sec 108 Evidence Act —Jaj arrant v 
Ram chandra 40 Bom 339 { 47) When the question is not merely of 
death but of death at a particular time there is no presumption as to the 
tune but the party concerned to make out the death on a specified 
date must prove it by evidence— Tarsoo v Munnalal 13 N L K 16 39 
Ind Cas zt See also lenkala Ranahruhua v fynrantuhe 46 M L J 
541 (P C) where the entry in a furuhu s book as to the date of the death 
of the widow w as held to be unreliable 

But where it is known that a widoiv died in May 190. but the exact 
date of the month is unknown and the plaintiff brought Jus suit on the 
5th May 1914 held that the defendants were bound to prove that she died 
before tbc 5th of May tgoz—Tam v Rtkhi Ram 1 Lab 551 (337) 

142 — For possession of Twelve The title of the disposses- 
immovcTblc property years sum or disconti 

when tlio plaintiff nuance 

while m possession of 
the property, has been 
dispossessed or has 
discontinued the pos- 
session 

Application of Article — The general rule of limitation in suits for 
recovery of property in cases where the plainUfl while in possession has 
been dispossessed or has discontinued possession is twelve year* 40 ' 
If the defendants rely upon a shorter renod of limitation under any spend 
law, the burden lies upon them to establish the circumstances requisite 
ta make tlve charter term applicable Thus vdree the tenants haw t« n 
dispossessed by their landlord and bring a suit to recover the land »i[bf n 
IX yctus from tin. dvtc of dispossession but the defendant f landlord) 
contends that the land being an occupancy holding the special period of 
two years limitation prescribed by Vrtj dc j Skh III of the Bengal 
Tenancy \ct applies held that it fits upjn tie de'endant tu estate h 



Art- 


T!»x rsouv limit vrto\‘ act 


*1* 

the occu panel character of thy hoi Imp -wi as to bnng the salt within 
the scope of the special rule of limitation — Tarn \alh % huar ChandrO, 
I6t II \ 3«S fjO’l 

595 "While h pjusssion ’ . — Vt hen a plaintiff s title is one* establish* 
ed, his po<se<SKjn however obtained t t whether >t is taken forctbly or 
nat) would be possession within the meaning of this trticlc — Protab 

Chandra i Durga Chartn rj C '\ N io fit ( i o^-i J Thus where the 

nghtfat ftwhet* of lands was dispossessed but succeeded in ousting the 
trespasser without recourse to taw and continued ir» possession, such 
possession would l* the possession oi the owner within the meaning of 
this \rtic3c , and if the rightful owner n again after* nrds dispossessed 
under a decree obtained by the trespasser under section q of the Specific 
Relief Act, the period of limitation for a suit b) the nghtfijl owner 
to reemer possession would run from the date of the dispossession under 
the decree, and not from The date of the original dispossession The 

interval between the time when the owner ousted tbc defendant and 

the time when the defendant recovered possession of the land under 
sec 9 of the Specific Relief Act should enure to the benefit of the owner 
and not of the trespasser — Jonah v Surya hanta 33 Cal Bar (825)} 
Protab Chandra v Durga Charon 9 C IV If toOt f 10^4) Mumtazudd tn 
\ Barkalula, iC I. J r , Waztruddxn v Deo/ 1 6 C L J 472 

Possession is either actual or constructive Whrfe one CO sharef 
hojds the share of another co sharer who being absent had simply ceased 
to bold actual possession the holders possession implies constructive 
possession by the real proprietor While either kind of possession exists 
In the proprietor, time doe? not begin to run against bun — Skaktaia Suraya 
v Aim. 59P R 1910 J Ind Cas 858 

596, Dispossession —Dispossession implies the coming m of a person 
and driving out of another person from possession — Jiainj v Buxton {1880) 
1* Ch D «,37 (539) . Hmtndia v Sorojim 40 C W K 4 «i Pane), 00 
v J antiwar, 3a C L J 9, Chan* Chandra v Nahush Chandra, 50 Cal 
49 (*3) Dispossession Implies ouster, and the essence 0/ Ouster is that the 
person ousting is in actual occupation <il th? land The mere finding 
that the plaintiffs are not in possession of the disputed land docs not decide 
the question whether there was dispossession The statute apphei not 
to want of actual possession by th* plaintiff but to eases where he has been 
out of, and another is »«, possession of the lands for the presented time— 
Smith v Loyd. 23 L J Each 191. Shethh Bahadur Alt v Secretary of 
State i r L T, 133 J 

If a proprietor who baa been collecting rent from tenants 11 prevented 
from doing so because a rival proprietor has successfully invoked the 
aid of a Court of Justice, the injured proprietor is ’dispossessed* from hi* 
poperty just as it he bad been driven out by physical force— Ana alia v. 
Sadaiallis 26 Int! Cas 368 , Lata SdHu v Chun ana, 2 Ind Cas 381, 
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Dispossession wider a decree of the Coart obtained tinder section 
9 of the Specific Relief Act is dispossession within the meaning of this 
Article limitation runs against tie true owner from the date of such 
dispossession — Prolab Chandra v Durga Charon 9 C V N 1061 Mom 
tazuddm v Barkaiulta - C L J t Jonah v Surja Kanta 33 Cal 82c 

Where the defendant gathers the fruits of mango trees claimed by the 
plaintiff that amounts to dispossession and a suit to rccoier possesion 
must be brought within 12 years of the frst of such acts — Bap 1 v Dhondi 
1891 P J 221 

Where upon the occasion of a regular settlement tie plaintiffs who 
were the proprietors of a land on which the rent free tenure had been 
resume 1 some years before declined to engage for tl e payment of t) c 
land revenue in consequence of which the Cn\ eminent made the engage 
ment with the defendants avho were put in possession of the land it was 
held that there was dispossession of the plaintiffs or discontinuance of 
possession by them vnthm the meaning of this Article and that time began 
to run from the date of the defendants being put into possession — lfnAa 
iltmad Amanutla v BadanS*>gh 17 Cal 137(142 143) P C 

597 Encroachment by tenant — -When a tenant takes possess on 
of lands of his landlord outside his tenancy and professes to do so in hi* 
character as a tenant the landlor 1 is dispossessed m a 1 mite 1 sense in 
other worls le is deprived of actual or A has possession of the Janl hut 
not of proprietary possession or possession by receipt of rent In such ft 
case Art 142 would apply an 1 the landlord if 1 e wishes to eject the tenant 
must bring his suit within 12 years of the dispossession If he docs not 
do so his title to rccoicr actual possession would be barred but his right to 
proprietary possession 1 e right to Tcccne fair rent would not be |o*t 
because the possession of the tenant so far as the latter right is concerned 
has res cr been adverse — Ishan v Ban ranjan ~ C L J 125 If the tenant 
encroaches upon the lands ot his lanllord and claims that these lands are 
tt-itAin Ass tenure an I thus I olds possession of those lands for m fe 
than r 2 years the landlord s suit for ejectment is btirrcd un ler Artiri 0 
142 and the tenant by \irtue of the statute of limitation acquires ft right 
which entitles him to claim to hoi 1 the lands as a tenant of his landlord 
an 1 to resist the landlord s claim for kl as possession put the landlord * 
proprietary right is not lost because what has been asserted by tl e tena"* 

Is not that he has acquired by adverse possession an absolute interrS* 
but only a tenancy right In the property — Copal Krishna v Lahhtra* 

It, C W V ( 34 (&y) Bah too v fuJhram S C L J 5S7 U fcowes-rt 
the tenant Intend* the encroachment for )is own exclusive leneft af.d 
seta up a til'* aJrerse to the ent re interest of the landlord the latter raw** 
bring a suit to eject the tenant a* a trespasser if he fail* to do to his rigt* 
to the proprietary possession ns well os to the actual possession wodf 
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both be ban* 1 — l>kjn v .M l J 125 v Su&kratH, 

8 C I J v, 

Thp nature and effect J the jw.'.i swiit must dipeml upon the nature 
and extent of thi n;hls a*-s< rtid U\ the <m rt conduct nr express declaration 
of the tenant Cnnsctjucntlv there an U no sajuisiti >n of an absolute 
title when it is found that thi tenant lias VfetrUtl nothin;, but a limited 
interest Adverse possesso n of a limited interest though a good plea 
to a suit for ejectment is good onlv t«> the extent of that interest and not 
of the entire interest — I than v Kamranjan 1 ( 1 j 135 \t ulhuroihkoa 
v Orr, 35 Mad 6tS (621} Sec NoteCij \ under Art 144 

An encroachment made by a tenant on the propertx of his landlord 
should not be presumed to hate Ucn made itimlutily for his own benefit 
and as against the landlord but should be deemed to be added to the 
tenure and to form part thereof — Dsubat v Damo/lar 16 Bom 553 (558) 
The true presumption as to encroachments made bj a tenant on the ad- 
joining lands of Jus landlord is that the lands so encroached upon aro 
added to the tenure and form part thereof for the benefit 0/ the tenant so 
long os the original holding continues, and afterwards for the benefit of his 
landlord, unless it clearly appears by some act done at the tune that the 
tenant made the encroachments for his own benefit — -per Markby J | n 
Gooroo Doss v Ishtiar Chandra, 22 tt R 246 , Vuthurahkoo v Orr, 35 
Mad 618 (631) But this view has been dissented from in later cases of 
the Calcutta High Court Thus, in N teddy ar Qhand v Mcajart, ro Cal, 
820 {822) Garth C J says ‘ It would seem strange., jf as a matter of Jaw, 
a tenant were allowed without his landlord s permission to appropriate 
any land which adjoins his own tenure and then when his landlord com- 
plained of the trespass and required him to give the land up, he were 
allowed tn take advantage of his own wrong and insist upon retailing 
possession of it until the expiration of Am tenure In ProUtad Teor-v Ktdar 
Nath. 25 Cal 302, it has been held that if a tenant encroaches upon the 
adjoining lands of his landlord, the landlord may */ A? chooses treat him as 
a tenant in respect of the land encroached upon, but the tenant has no 
right to compel the landlord against his will fo accept Aim as a tenant in 
respect of that land In another case Slookerjee J a bserves . "An en „ 
croachment made by a tenant upon the adjoining waste land of hrn land- 
lord. is prunes facie made by ham in his character as a tenant , but it { s 
open to the landlord to repudiate the relation, to treat him aa a trespasser 
and to evict him as such, on the other hand, it is open to the tenant to 
indicate at the tune he encroaches that he intends to hold, the encroached 
lands for his own exclusive benefit, and not to hold theta as he held the kind 
to which they are adjacent , in this event the landlord, though willing t Q 
treat lum as a tenant, may be driven, by an assertion of a hostile title jq 
a suit to eject him os a trespasser — Ishan v Nam Ranjart, 3 C. L. j , ’ 

It has been held in some cases that the tenant s posses * " 5 ' 
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cd lands cm only commence to be adverse when a title adverse to the land 
lord js asserted or when the landlord becomes aw are of the encroachment 
»n other words the tenant is bound to prove that he set up a tight of tenancy 
to the encroached lands to the knowledge of hfs landlord — I than v Ram 
tanjan 2 Cl J 1 5 II <2/1 Ait ted v Tata Iteah 31 Cal 397 (m) 
hnsbna Gobi) da v Banku Behan 13 C \t N OyS Hut the Main* 
Hich Court holds that tl is rule is stated in too broad terms flat the 
ordinary rule of law is that possession held by a person in his own right 
n adverse to the true owner whether the owner is aware of such possession 
being taken or not and that 3 tenant is not bound to prose that W* 
encroachment was known to the landlord — Muthurakkoo \ On 35 'fvl 
G18 (62a) \t any rate where the tenants were cultivating the encrojcl ej 
lands for a considerable length of time (e g 30 years) tl e landlord * 
know ledge of the encroachment will be presumed— /£«/ 

598 Discontinuance of possessfan — Discontinuance refers to a case 
where the person in possession goes out and is succeeded in possession 
by another — Brojendra v Abdul *2 C I J 2 83 Brojendra v Sorojmi 
20 C 'W Is 481 Sheikh Sohnur v Huttman iC IV h 377 Charu Chon 
dra \ \ahush Chandra 50 Cnl 49 (63) Bains v Button (1880) 14 Cb 
537 (339) Theworl discontintnncc meins in abandonment of 
possession followed bj the actual possession 0/ another person Thu I think 
must be its meaning for if no one succrcls to tic possession noted of 
aban loned there coul 1 be no one in whose fa so nr or lor whose protection 
the statute waul t operate To constitute discontinuance there must 
both 1*. dereliction by the person who has the right an 1 3cluil possession 
whether adverse or not to be protecte I Actual possession n He object 
of the statute in I to ijpl> its pr visions to anj otherci.se would 1* 
violate its plain meaning in I policv — per UMckbumc J in MeDonei I v 
Vchttil) loir I K 3M 5* #/A v Itojd 33 I J Tx I9t TlejHnnrSr 
is tint the owner must be consi lertd in joint 0/ law nsal iajs in posse*-' >n 
so long ns tlere is no intrusion Tie starting point for tl e Imitation 
utwlcr Article 143 u the date of dispossession or discontinuance uni 
the date when the owner ceases to occupy tl e lan I — htaJan Mohan » 
Braj Behan 3 P L J 59* (S9J SH) Therefore where it 1* found «•»! 
tlie Ian 1 in dispute is the property of the plaintiff that though the pi dot ff 
under a mistake laid down certa n boon Jiry pillars Jeiving the land in A v* 
pule outside the boundary pillars to one entered Into possession *>1 the law 1 
*0 left out until within J3 years before the date of the institution ot the 
present suit A eld that having regard to the nature of the laoJ {wtich 
was Junple land) tie possession should be field to have continued with 
lie plain*!*! tint 1 hr was actually dispossessed an i that f bene was EO 
diuonti nuance of the plain till * possession on the date of hi* laying dawn 
the boun lary jvliara within the mewing of this Article— 5*rffA ^ 
v Huttman (CHS 277 (379) 
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In the absence of motive for abandonment and of the evidence of 
intention to abandon, a suit by the plaintiff for possession is not barred 
by Article 142 — Shahabal v Ganesh 53 P K 1007 Thus mere non resi- 
dence in a house owing to its being in a state of repair does not consti- 
tute discontinuance of possession of the house in the absence of an inten- 
tion on the owner's part to give up possession — Knshnamrnal v Ptchan - 
naiayyyan, 7 Jf L J 1 86 The fact that the land is merely allowed to 
he waste while the owner is m a distant place does not constitute dis- 
continuance of possession — Muhammad Yar v Ghulatn, 49 P R 1884 , 
Patman v Basharal, 105 P. R 1901, Naram v Billa, 25 Ind Cas 82 But 
long absence and inaction may be evidence of abandonment — Shahtada Suraya 
v A am, 29 P R 1910, Nihal Singh v Dula Singh 38 P R 18S5 

The mere failure to cultivate uncultirtible land does not constitute 
abandonment — -Shahabal v Ganesh, 53 P R 1907 The principle is that 
there can be no discontinuance by absence of use and enjoyment where 
the land is no{ capable of use and enjoyment — Leigh v Jack, (1879) L R. 
jErD 264 (274) 

The mere fact that a mine has not been worked by the owner does 
not amount to discontinuance of possession — Bengal Coal Co Ltd v Mono - 
ranjan 22 C W N 441 

A person, by merely living outside the village cannot be said to have 
abandoned the site in the village in which he once had his residential 
house which had fallen down and had not been re built for many years 
Possession in case of such vacant site is presumed to go with title, and its 
mere use by a neighbour for the purpose of tethering his cattle thereon 
cannot be regarded as adverse possession — Lachman Das v Narstngk Das 
101 P L K 1916 36 Ind Cas 207 

The owner of a property who has accorded permissne occupation of 
the same to a person on the ground of chant} or relationship cannot be 
said to have discontinued possession of the property, within the meaning 
of this Article, because under such circumstances the possession of the 
occupier is the possession of the owner — Gobmda Lai v Debendranath , 
6 Cal 311 (315) . where therefore the owner seeks to recover the premises 
so occupied, the suit does not fall under this Article but under Article 
144, and limitation runs from the time when the occupation of the tenant 
becomes adverse to the owner — Gobmd Lai v Debendranath 6 Cal 311 
314 (reversing on appeal Gobmd v. Debendranath 5 Cal 679) Where the 
plaintiffs husband conveyed - to Aer a house m tSgS in satisfaction 0/ her 
dower, but continued to reside in the house as before till his death m 1911 
whereupon the defendant (the son of the plaintiff s husband by another 
wife) took forcible possession of the house and then the plaintiff sued 
to recover possession, held that, having regard to the relationship, the 
possession of the plaintiff s husband from 1898 to 1911 was only permissive^ 
occupation and did not amount to dispossess — — -* * *'• 

t, 35 
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possession of the plaintiff, and that consequently the plaintiff must be 
deemed to have held possession up to iqij — Ibrahim v Isa Rasul 41 
Bom 5 (ia) 

Where on default of payment of Government revenue by a cosharer 
possession of his share was made over to another by Government on a 
farming lease which expired in 1871 but on the expiry of the lease the 
lessee still retained possession for over twelve years and the original 
owner or his representative made no claim during the period ! els that there 
was a discontinuance of possession by the original owner from 1871 witlm 
the meaning of this Article — Madho V Surjart s8 All 281 (.8j) 

599 Attachment by Magistrate — An attachment by the Magistrate 
under sec 146 Criminal Procedure Code docs not amount to dispossess! >n 
of the true owner from the property attached nor does it amount to a 
discontinuance of possession by the owner Although the actual or phy 
slcal possession is with the Magistrate it is merely a custody of detention 
on behalf of the true owner pending the decision of the Court of competent 
jurisdiction The legal possession will during the attachment 1 * with 
the true owner Consequently a suit for declaration of title to the r ro 
perty attached is not a suit for possession under Article 142 or 144 but fall* 
under Article 120 — Rajah of l enkatagm v UakapalU 26 Mid -I* 0 (fM 
413) (dissenting from Goswamt v Sri Girdhanji •’o All no) Paitna/al 
\ Panehu 40 Cal 344 Pro) njra v Sarajmi 'oC W N 481 

When property which is in ilisp ite between two pirttes is attached 
and taken possession of by the Collector for the protection of the Govern 
ment revenue it is his duty after crediting the Government revenue an l 
paying the collection expenses to pay over the surplus of the rents collect™ 
to the real owner And so long as the Collector retains possession I « 
possession must be hell to be on behalf of and not adverse <0 the te3 ‘ 
owner Nor docs the Collector 3 possession become one on behvlf of 
the defendant simply because he afterwards deliver* possession to the 
defendant in consequence of a decree— A aran Singh v Bahar Ah Rhan 
3 All 1 (6) (r C ) 

But if after attachment the Magistrate puts the defendant In pr>«es 
sion of the property then of course there is actual dispossession of the 
plaintiff and a suit by the plaintiff against the defendant would t** 
governed by this Article — Aixarafi v AdebudJi 16 C U V 1073 

600 Barden of proof — In a case falling under this Article the 
plaintiff must at the outset show that lie had been in posttlila” witH® 
twelve year* before *uit and cannot rest mcrelyon a proof of ht-* (■** 

In cases falling nnder Art 144 , the plaintiff may rwt content with proof 
of title only and the burden lies on the defendant* to show that they fc* w 
had a possession inconsistent with the title of the plaintiff more than twelve 
year* brfore suli) — Fait v fiahajl J4 Bom 438 (4®*) Jlrahim r />* 

Rami 41 Bora 5(11), \[ero Drtal v Rama Chandra 6 Don 508 * > 
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mohan v Mothura Mohan ^ Cal 215 Udit Waratit v Golab Chandra 

27 Cal 221 (P C) Afohtma Chunder v Mohesh Chunder 16 Cal 473 
(P C) Gopaul \ Ntlmoney 10 Cal 374 Kashmath v Shrtdhar 16 Bom 
343 Kuppusuamt v Chockaltr.ga 49 M L J 788 Jnnasttnulhu V Upa 
karath 23 Mad to (P C) Ramayya v hotamma 45 Mad 370 (37 ) 
Jafar All v Mashuq 14 All 193 Hajt Khan v Baldeo 24 All 90 (93) 
Komtl Prasad v Bharat 23 A L J 874 Mina Shan sher v Kunjbehan, 
12 C N '•73 Asghar Beta v Mehdt 20 Cal 560 (PC) Mahomed 
Ah v Khaja Abdul 9 Cal 744 750 (F B) Rant Heinania A urn an v 
Jagadtndra 10C V N 630 (P C.) Midnapore Zamindan Co v Panday 
2 P 'L ) 506 Dharani Kanta v Gabar At 17 C M N 389 (P C) 
Rakhal Chandra v Durgadas 26 C W N 724 Maihar Hmam v Behari 

28 AH 760 Muthta Chetty v Seena 12 Bur L T 234. Inder Lai v Ram 
Surat 3 P L J 724 (728) Shiva Prasad v Kira Singh 6 P L J 478 
(491 523) F JB Where there is no evidence or no evidence of any value 
on behalf of the plaintiff as to his possession at any time during 12 years 
before suit the plaintiff s case will fail and in such case it is immaterial 
that the defendant s evidence is weak or if he offers no evidence— 
Prasad v Kira Singh 6 P L J 478 (525) 

But the plaintiff need not prove actual user {or m fact possession 
is not necessarily the same thing as actual user and if the land is of such a 
nature as to render it unfit for actual enjoyment in the usual modes (as for 
instance where the land was a narrow slip of unenclosed land adjoining 
a public lane and unsuitable for agriculture) it may be presumed that the 
possession of the plaintiff continued until the contrary is proved — Inder 
La’ v Ram Surat 5 P L J 724 The nature of the possession to be 
looked for and the evidence of its continuance must depend upon the 
character and condition of the land In dispute If the land is either per 
mancntly or temporarily incapable of actual enjoyment in any of the 
customary modes (residence or tillage or receipt of rent) as in the case of 
land covered with sand by inundation or jungle land at would be unreason 
able to look for the same evidence of possession as in the case of a house 
or cultivated field All that can be required is that the plaintiff should 
show such acts of ownership as are natural under the existing condition 
of the land and in such case when he has done this his possession (a 
presumed to continue as long as the state of the land remains unchanged 
unless he is shown to have been dispossessed — Mahomed Ah v Khaja 
Abdul Gunny g Cal 744 751 (F B) Thikur Singh v Bhogeraj 27 Cal 
25 (28 29) Rah had Chandra v Durgadas 26 C W A 7*4 

Mere proof of symbolical possession is not sufTcient in a case where 
the plaintiff ought to haie been in actual possession as for instance where 
the land is not in the occupation of cultivating tenants In such a case 
the plaintiff cannot discharge his onus only by giving evidence of symbob 
C3I possession within 12 years before suit —Raghunath v 
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Bom. 93* (936). 24 Bom L R 499, 68 Ind. Cas 91, A. I. R 1922 Bom 
1 in cast of a bare site, symbolical possession obtained by the plaintiff is 
equivalent to actual possession Therefore, where the plaintiff purchased a 
land, which was a bare site, in a Court S3?e in July 1902, and obtained 
symbolical possession through Court in October 1004, and he alleges that 
he was ousted therefrom in 1914 and he brought the present suit for 
possession In March 1916, it was held that the symbolical possession 
was equivalent to actual possession of the plaintiff, and the defen* 
dant could defeat Ins claim only by showing an adverse possession 
for more than tnehe years — Kenan v Untra, 76 P R. *9*8, 47 I ml. 
Cas 411 

In a case falling under Art 242, the defendant in 11 not have to prove 
that his possession was adverse : the word 'adverse* docs not occur in Arti 
cle 142; the question under this Article is whether the plaintifl while 
in possession has been dispossessed or has discontinued the possession 
more than 12 years before suit — Muhammad Amanulh v Jiadan, 17 Cal 
*37» *43 (P C) I Gursaha » v Chedi, 27 O C 230, 79 Ind. Cas 964, l 0 
\V. N 3$ 

The plaintifl cannot, merely by proving possession at any period prior 
to 12 years before suit, shift the onus to the defendant — .VoAomed Alt \ 
hhaja Abdul, 9 Cal 744 (750) T B (dissenting from Hally Chum \ 
Secretary of Stale, 6 Cal 725) Maharaja Hcoii-ur Singh v A*»«J I **I» 
8 M I A. *99 (*20) Suresh Chandra v Shtli A'mitta. 51 Cal G&l 28 
C \V N 637, A 1 R 1924 Cal 855 rven tic fact that the dciro <f v»t 
admits that the land in dispute once bclongrd to the jlamtifl a* *ome 
tune or other toot necessarily within 12 years pnor to suit) shift the 
onus on to the defendant of proving adverse possession — Naihar f/utsie 
v H'kan Stnfh, 58 All 76a (762) 

If the pfaintift can prove that he was in possession within 12 year* 
betore suit, the burden lies on the defendants o! proving a present title 
to the land tit the ms elves, before they can succeed — SWamu v. Keth\ 
loi P. R. 1879. 

Vihert in a suit for ejectment, the record of rlghls raises a presump- 
tion in the plaintiff's favour, the onus is shifted to the defendant to e*»a* 
hsh affirmatively that the plaintiff has been out of possession for more 
than 12 year*— SAeiAA Ua»*«t v. liman/, 2 t C. W, N. *73, 79 Ind C*« 
336 

In a suit for possession of certain land as having accreted to jlaintiff'* 
viltape by alluvion, it bra on the plaintiff to prove both titlcand pQ»-*doti 
within 12 years. U the plaintiff s title is proved, he may succeed <HJ*r !>/ 
proving that the land fa suit had secreted by fttluvfan wilfcin tfe limits* 
tion period | or the plaintiff may prove that although tU land Lad accreted 
tnwe than i* year, l»iote suit, it had renainM wjlljn the hmit*tr» 
watrt or jccgl- land, in respect of which the presempboft wvoM 
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ansethat possession followed title — Habibulla v Lai! a Prasad 34 All 
612 (614) 

Where a vendee of immoveable property sues for possession his vendor 
not having been in possession at the time of sale it lies upon the plaintiff 
to shew that his vendor nas in possession at some period within twelve 
>ears pnor to the date of the sale — Deba v Rohtagi 28 AN 479 (480) 
AasA noth v Shndhar 16 Bom 343 (34 6 ) But see these cases commented 
on in hote 574 under Article 13d 

The quantum of evidence of possession which it will be necessary for 
the plaintiff to adduce will depend on the circumstances of each case 
In some instances very slight evidence may be suff nent to shift the burden 
of proof on the defendant Thus in dealing with the question of posses 
sion as between brothers and sisters in native families regard must be had 
to the conditions of life under which such families live and to the fact 
that m such families the management of the property of the family is, 
by reason of the seclusion of the female members ordinarily left in the hands 
of the male members In the ease of such families slight evidence of 
enjoyment of income arising from the property is sufficient puma facie 
proof 0/ possession — Inayet Husen v Ah Husen 20 All 182 (185) 

601 Presumption — Possession follows title — If there are two 
persons m a field each asserting that the field is his and each doing some 
act in the assertion of the nght to possession and if the question is which 
of these two is in actual possession I answer the person wl o has the 
title is in actual possession and the other person is a trespasser — per 
Lord Selborne in Lows v Telford (1876) 1 A C 415 In a case falling 
under \rtidc 142 the plaintiff will have to prove not only that he bad a 
title to the land but that he was in possession within i” jears before tl 0 
suit ft is not sufficient to enable the plaintiff to succeed in the suit 
merely to prove that at some date antecedent to a period of 12 years 
pnor to the institution of the suit he had acquired some paper title to the 
land he must also prove that he was in possession within 1 2 years pnor 
to the suit This possession will be presumed from title under certain 
circumstances Thus where the evidence of possession on behalf of the 
plaintiff and on behalf of the defendant as to the formers possession 
within 12 years before suit is strong and evenly balanced the presump, 
tion that possession goes with title will prevail —Raja Shiva v Htra Sir gh 
6PL J 478 (525) F B Runjeet Pam v Coburdhan 20 W R 25 (P C ) 
Fakira v Munshi Ramcharan 35 Ind Cas 554 1 P L J 146 {148) 
Dk mn Singh v Hur Pershad 12 Cal 38 {40) Naxiab Bahadur v Cops 
Nath 13C L J 623 6 Ind Cas 392 (397) Thakur Sttgh v Bhogeraj 
27 Cal 25(27) K as tun \ Rajkumar 8 C W N 876 But if it is found 
that the evidence produced by both the plaintiff and the defendant as to 
possession is unworthy of credit the plaintiff s suit must fail lu as much 
as the presumption which anscs upon proof of title cannot be called In 
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Bom. 932 (936) 24 Boro L R 499 , 68 Ind. Cas 91, A I R i 9 « Bom 
5 In case ol a bare site symbolical possession obtained by the plaintiff is 
equivalent to actual possession Therefore where the plaintiff purchased a 
land, which was a ba're site, in a Court sate in July 1902, and obtained 
symbolical possession through Court in October 1904, and he alteges that 
he was ousted therefrom in 19*4 and he brought the present suit for 
possession in March 1916. it was held that the symbolical possession 
was equivalent to actual possession of the plaintiff, and the defen- 
dant could defeat his claim only by showing an adverse possession 
for more than twelve years — Kaman v Utnra 76P B 1918, 47 Ind. 
Cas 411. 

In a case falling under Art 142. the defendant will not have to prove 
that his possession was adverse ; the word ‘adverse* docs not occur In Arti- 
cle 142 1 the question under this Article is whether the plaintiff while 
in possession has been dispossessed or has discontinued the possession 
more than 12 years before suit — Mahammad Amanulla v Badan, 17 Cal 
* 37 , *43 (P C) ; Gursahai v Chedi, 27 O C 130. 79 Ind Cas 964 I O 
W. N 38 

The plaintiff cannot, merely by proving possession at any period pnor 
to 12 years before suit, shift the onus to the defendant — Mahomed Ah \ 
ftAoja Abdul, 9 Cat 744 (750) r B {dissenting from holly Churn \ 
Secretary of Stale, 6 Cnl 725), Maharaja honu-ur Singh v hvnJ lot 
8M I A. 199 (120) Suresh Chandra v Shxti hantha 31 Cal Wo s' 
C S 637, A I II J924 Cal 855 I*\cn the fact that the deleft fant 
admits that the land in dispute once belonged to the plaintiff at some 
time or otter mot ncccssarity within 12 years pnor to suit) shift the 
onus on to the defendant of proviog adverse possession— ,'ftfiAtr JlusM* 
v tlehan Singh 28 All 760 (762) 

If the plaintiff can prove that he was in possession within 12 jca« 
before suit, the burden lies on the defendants of proving a present title 
to the land In themselves, before they can succeed — Sudama \ A rile. 
102 P, R 1879 

Where in a suit for ejectment, the record of rights raises a presump- 
tion in the plaintiff's fa\our. the onus is slutted to the defendant to «*a 
Iwh affirmatively that the plaintiff has teen out of possession for note 
than 12 years — Sheikh Darhal v. Dasani, 31 C. W. N. 175. 39 Ind Ca* 
336 

In a suit for possession of certafn land as having accreted to plaintiff* 
village by alluvion, it lies on the plaintiff to prove both title and posvsJon 
within 13 yean. II the plaintiff § title is proved, he may succeed either ly 
proving that the land in suit had accreted by allusion within the limit** 
tton period t or the plaintiff may prove that although the land had accreted 
more than 12 years l**ore suit, it lad remained within the Lnlts’i 1* 
period water or Jungle lar!, in rrspret o! which the presurofUco 
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anse that possession followed title — Hatnbulla v Lalla Prasad, 34 All. 
612 (614) 

Where a vendee of immoveable propertj sues for possession, his vendor 
not having been in possession at the time of sale it hes upon the plaintiff 
to shew that his vendor w as in possession at some period within twelve 
> ears pnor to the date of the sale — Deba v Rohtagt 28 All 479 (480) ; 
Kashmath v Shrtdhar, 16 Bom 343 (346) But see these cases commented 
on m Note 374 under Article 136 

The quantum of evidence of possession which it will be necessary for 
the plaintiff to adduce will depend on the circumstances of each case. 
In some instances, very slight evidence may be sufficient to shift the burden 
of proof on the defendant Thus, in dealing with the question of posses 
sion as between brothers and sisters in native families, regard must be had 
to the conditions of life under which such families live and to the fact 
that in such families the management of the property of the family is, 
by reason of the seclusion of the female members, ordinarily left in the hands 
of the male members In the case of such families, slight evidence of 
enjoyment of income arising from the property is sufficient frima facte 
proof of possession — Inayel Husen v Alt Husen, 20 All 182 (183) 

601 Presumption* — Possession follows ttlle — "If there are two 
persons in a field, each asserting that the field is his and each doing some 
act in the assertion of the nght to possession, and if the question is which 
of these two is in actual possession, I answer, the person who has the 
title is sn actual possession, and the other person is a trespasser — per 
Lord Selborne in Lows v. Telford (1876) 1 A C 415 In a case falling 
under Article 142, the plaintiff will have to prove not only that he had a 
title to the land, but that he was in possession within 12 jears before tl e 
suit It is not sufficient to enable the plaintiff to succeed in the suit 
merely to prove that at some date antecedent to a period of 12 years 
pnor to the institution of the suit he had acquired some paper title to the 
land , he must also prove that he was in possession within 1 2 years pnor 
to the suit This possession will be presumed from title under certain 
circumstances Thus, where the evidence of possession on behalf of the 
plaintiff and on behalf of the defendant as to the former’s possession 
within 12 years before suit, is strong and evenly balanced, the presump- 
tion that possession goes with title will prevail — Raja Shiva v Hit a Stngh, 
6 P L J 478 (525) F. B , Runjeet Ram v Coburdhan, 20 \V R 23 (P C ); 
Faktra v Afuusftf Ramcharan, 35 Ind Cas 554, 1 P L J, 146 (148) ; 
Dhunn Stngh v Hur Pershad, 12 Cal 38 (40) , Nawab Bahadur v Copt 
Nath, 13 C L J. 625, 6 Ind Cas 392 (397). Thahur Stngh v Bhogeraj, 
27 Cal 25(27) . ATtutan v Rajkumar, 8 C W N 876 But if it is found 
that the evidence produced by both the plaintiff add the defendant as to 
possession 13 unworthy of credit, the plaintiff s suit must fail, in as much 
as the presumption which arises upon proof of title cannot be called in 
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aid to give weight to evidence unworthy of credit any more than if no 
evidence at all had been given — Raja Shtta Prasad v Ifira SingA, 6 
P L J 478 (491) F, B , 62 Ind Cas 1, (overruling Dhikhad BAiinjun v, 
Upendra Nalh, 4 P L J 463), Faftira v JlfiouAt Ramcharan, 1 P L J 
146(148); Thakur Singh v flAogeraj, 27 Cal 25 (27) , tala SingA v 
Lob/ H ossein, 11C L J 480, z8 Ind Caa 477 , Koilun SmjA V. 
/fojAionar, 8 C W. N 876 

Where the land is of such character (* g vacant silt, waste or jungle 
land or land under water) that proof of any act of possession in the usual 
modes is substantially impracticable, it wjJI be presumed that posses- 
sion follows title and the plaintiff may therefore give proof of title onl> ; 
and the onus will be shifted upon the defendant to prove that he ac- 
quired the ownership by adverse possession — Raja SAira Prasad v Hit a 
Singh, 6 P L J 478 (523) r B Rnkhal Chandra v Dutgadas, 26C W N. 
724 , Srintvasachariar v Ragava 46 M L J 5G0 , Mohammad Sahtb v. 
TUikchand 46 Bom 920(924), 24 Bom L R 373, Midnaport Zaminiafs 
Co \ Panday, iP L J 506(509) Mahomed Ah \ Khaia Abdut Gunny, 
9 Cal 744, 751 (P B ) Ganapatx v /fu/AuiiarA, 33 Bora 71a (717) . 
llabibultav Latin Prasad, 34 AH 612(614) If the property in dispute 
has, up to a short time before suit remained waste and unoccupied, ft 
is not necessary for the plaintiff to prove acts of possession within 12 
yean of suit, he has only to prove pnma facu title not extinguished by 
limitation and the possession will be presumed to follow title The 
onus will be shilted on to the defendant to prov c when his possession became 
odverse~J?«»»ir/j» Alt v Bosharat Ah >05 P It 1901 , Muhammad V«r 
v GAufam 49 F K 1884 .N’arain Dm v DilSa 304 F, I R >9*4 *5 
Ind Cvs 82 Where the plaintiff purchised a shop and two open sitrs 
adjacent to it and sued to recover possession of the open sites alleging 
that he had been unlawfully dispossessed by the defendants, and the 
plaintiff s title to the open sites was proved ArU that In view Of the posi 
tion ol the open sites with reference to the shop (of which the plaintiff 
was in possession) the presumption was that possession of the open »t*» 
followed title, even though the evidence ol j'oasession in regard to the open 
aitcs vraa equally unworthy of credit on both tide»-~-Mahammxi S*heb 
v TtfoAcAand, 46 Bom 920 (925), 24 Bom L, R 373 

Where land is unenclosed, acta of ownership in ont /t»f Biif l« 
presumed to be acts of ownership over tho tskolt, unless there art 
circumstances rebutting that presumption It is not necessary that a 
prison should use an) definite portion ol an unenclosed land in assertion of 
lus ownership— -t ilkafdai v btcnlaty e f Slate, s6 Bom 410(417) 

Where the land in dispute is uninhabited or uncultivated, and 
acts of ownership or possession by any person have been exercised over It, 
it is often necessary fur the purpose of deciding the question of hortatrva 
Vo rely upon slight evidence ol i**>ca»ioi2 and toraelicies posmi^u tf 
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the adjoining land, coupled with evidence of title, such as grants or leases 
and the Courts are justified in presuming under such circumstances that 
the party who has the title has also the possession— AfoAi hi a Chunder 
v HurroLal, 3 Cal 768 (769 770) 

In respect of jungle or hilly land, possession must be presumed to be 
with the person having title This presumption, however, would cease 
to be operative after the land is cleared of jungle and brought under 
cultivation — Mirra Shamsher v AfuniAt Kunj Behan 12 C W N 273 
Dilunated Urds — Where lands are by natural causes placed wholly 
out of the reach of their owner, as in the case of dilution by a river If the 
plaintiff (who is the true owner) shows his possession down to the time of 
the diluvion, his possession is presumed to continue as long as the lands 
continue to be submerged — Mazharv Bthart 28 All 760(762) J Mahomed 
Ah\ Khaja A^dul Gunny, 9 Cal 744 (750 F B Gunga v ishutosh, 
23 Cal 863 (866) Kelly Char an v Secretary of State 6 Cal 725 Mono 
Mohan v Mothura Mohan, 7 Cal 225 Basanta Kumar v Secretary of 
State 44 Cal 858 (PC) Therefore in a suit for possession of 
alluvial lands which were diluviated more than 12 years before suit 
and were taken possession of by the defendant after reformation, if the 
plaintiff can prove possession till diluviation the burden of proving 


Kumar v A sutosh 23 Cal 863 (866) 

Where the plaintlH had an undoubted title to a certain land but 
the defendant had no such title and could prove adverse possession for 
only 10 years beforesuit the land being under uater during the first two 
jears of the 12 years immediately preceding the suit and no act of pos 
session being proved by either party during the twro jears of the sub- 
mersion of the land, held that there would be a presumption that possession 
followed title and that plaintiff s possession continued over the two jears 
in question. » e the possession continued to a time within 12 years prior 
to the suit, which was therefore not barred — Rajkumar v Govtnd, 19 Cal 
660, 674 (PC) If the plaintiff proves that after the land became 
submerged he exercised acts of ownership, as by letting out the jalhar 
or right of fishing to tenants, held that this was a very strong evidence 
that the land covered by water over which the right of fishing was enjoyed 
belonged to the plaintiff Evidence of the ownership and enjoyment 
of the falkar, in a small piece of water as in this case (and not m a case 
of a jalhar in a deep and navigabte nvtr) la evidence of title to the land 
covered by the water In this case the plaintiff has proved his owner- 
ship by letting out the jalhar to tenants, and this was prime Joels 
evidence of possession also— MeAnty Mohan v hnshno Kuhort, 9 
Cal S02 (S04. 807) If it was proved that the plaintiff exercised 
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ai<I to give weight to evidence unworthy 0! credit any more than If no 
evidence at all had been given — Raja Sfiuo Prasad \ /lira Singh 6 
P L J 478 (491) F B,6l Ind Cvs 1, (overruling Bhihhad Bknnjan %, 
Upendra Nath, 4 P L J 463) , Pahsra v Muttsht Rameharan 1 P t J 
146 (*4S) , Thakur Stttgh v Bhogeraj 27 Ca! 25 (27) , Lola Sirgh v 
Lattf II ossein , 21 C L J 480, 28 Ind Cm 477 , Kashin Sirgh v 
Rajhumar 8 C. \V N 876 

Where the land is o( such character (r g vacant site, waste or jungle 
land or land under water) that proof of any act of possession m the usual 
modes is substantially impracticable it will be presumed that posses 
8ion follows title and the plaintiff may therefore pvc proof of title onl> , 
and the onus will be shifted upon the defendant to prove that he 
qinred the ownership by adverse possession — Raja Shiva Prasad v Hita 
Stngh.O P L J 478 (525) r B Rnhhal Chandra v DurgaAas, 2&C W J* 
724 . Srinivasackartar v Ragaia 46 M L J 5G0 , Mohammad Sahtb v. 
TtfokchanJ 46 Bom 920(924) 2480m L R 373, Mtdnapore Zamind&i 
Co v Panday IP L J 506(509) Mahomed Ah V Rhaio Abdul Gunny, 
9 CaJ 744, 7 j« (T B) Ganapah v Raghunath, 33 Bom 712 (7‘?1 • 
ftabtbuUav / aha Prasad, 34 All 612(614) I! the property in dispute 
his, up to a short time before suit remained waste and unoccupied. It 
is not necessary for the plaintiff to prove acts of possession within 13 
joars of suit, ho has only to prose pnma Jacn title not extinguished by 
limitation and the possession will be presumed to follow title The 
onus will be shifted on to the defendant to prove when his possession became 
adverse— Ramzan Ah v Basharat Ah 105 P Jl 190J . Muhammad I »r 
v G hut am 49 P R 1684 Narain Devi v Dills 204 P I K J9*4 
Ind Cti 82 Where the plaintiff purchased a shop and two open sltt* 
adpeent to it and sued to recover possession of the open sites allegiHS 
that he had been unlawfully dispossessed b> the defendants and the 
plaintiff s title to the open sites was proved, held that In sicrw rf the post 
tion o( the open sites with reference to the shop (of which the plaintiff 
was In possession) the presumption was that possession of the open wt** 
followed title, even though the evidence of j>ossession m regard to the open 
sites was equally unworthy of credit on both sidts — Mohammad Sahtb 
\ Tilohckand, 46 Bom 920 (913), 24 Bom L, K 373 

\% here land Is unenclosed, acts of ownership in cut pari msf 
presumed to be acts of ownership over the r holt, unless there air 
circumstances rebutting that presumption It Is not necessary that * 
person should use any definite portion of no unenclosed land in assertion ct 
hi* ownership— l it* aUat v St entity cj Stale, a& Bom 410(4)7} 

\thefe the land In dispute is uninhabited or iwcul'ivAted, •* J 
acts of ownership or possession by any person have been exercised orrt I*, 
ft t» ofi*n necessary for the purpose of deciding the question of limitation 
to ttiy upon flight evidence of puttcidou and sometime* jwat*s*>« 3 
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the adjoining land, coupled with evidence of title, such as grants or leases, 
and the Courts are justified m presuming under such circumstances that 
the party who has the title has also the possession — Mohma Chunder 
v HurroLdl, 3 Cal 76S (769. 770) 

In respect of jungle or hilly land, possession must be presumed to be 
with the person having title This presumption, however, would cease 
to be operative after the land is cleared of jungle and brought under 
cultivation — Mina Shamsher v Afi/nsAi Kunj Behan 12 C. W N. 273 
Diluvuted lards : — Where lands are by natural causes placed wholly 
out of the reach of their owner, as in the case of dtluvton by a nver, if the 
plaintiff (who is the true owner) shows his possession down to the time of 
the diluvion, his possession is presumed to continue as long as the lands 
continue to be submerged — Maxhorw Bihart 28 All 760(762). Mahomed 
AUv Khoja Af>dul Gunny, 9 Cal 744 (75 1 ) F B Gunga v Ishutosh, 
23 Cal 863 (866) Kally Charan v Secretary of State. 6 Cal 725 , Mono 
Mohan v Mothura Mohan. 7 Cal 225 Basanla Kumar v Secretary of 
State. 44 Cal 858 (P C) Therefore in a suit for possession of 
alluvial lands which were diluviated more than 12 years before suit 
and were tahen possession of by the defendant after reformation, if the 
plaintiff can prove possession till diloviation the burden of proving 
reformation more than 12 years before suit and adverse possession dunng 
that period is shifted to the defendant — Mono Mohan v Mothura Mohan. 

7 Cal 225 . Radha Gobinda v Inghs, 7 C L R 364 (PC). Gunga 
A'umar v Asutosh, 23 Cal 863 (866) 

Where the plaintiff had an undoubted title to a certain land, but 
the defendant had no such title and could prove adverse possession for 
only 10 years before suit, the land being under aater dunng the first two 
jeare of the 12 years immediately preceding the suit and no act of pos- 
session being prosed by either party during the two jears of the sub- 


to the suit, which was therefore not barred —; Jlajkum ar v Govind, i 9 Cal 
660. 674 (PC) If the plaintiff proves that after the land became 
submerged he exercised acts of ownership, as by letting out the jalkar 
or nght of fishing to tenants, held that this was a very strong evidence 
that the land covered by water over which the nght of fishing was enjoyed 
belonged to the plaintiff Evidence of the ownership and enjoyment 
of the jalkar, in a small piece of water as in this case (and not m a case 
of a jalkar in a deep and navigable nver) is evidence of title to the land 
covered by the water In this case the plaintiff has proved his owner, 
ship by Jetting out the jalkar to tenants, and this was prtma jacit 
evidence of possession also — Mohiny Mohan v Krishna Kish ore, g 
Cal 802 (804, 807). If it was proved that the plaint iff *Hburu _ a ' ctj 
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0! ownership over the land when covered by water, and that when the land 
became dry it remained waste and did not become fit for cultivation 
until within six or seven years before suit, held that the Court might 
and ought to presume that the plaintiff s possession continued after 
the land became dry, until the contrary was shown — AfoAini AfoAan 
v Ansiim htshore, 9 Cal 802 (807) Where a suit is brought by the 
owner for rccosery ot possession ol lands diluviated and reformed 
in sflu more than 12 jears alter the alleged reformation It lies on the 
plaintiff to show that his possession continued alter reformation to a 
period within t2 years before the institution of the suit If he has not 
admittedly had any actual possession since the lands became submerged, 
the plaintiff, in order to prove possession may rely on the presumption 
that possession ol the lawful owner continues as long as the land is incapa 
ble ol actual possession , but if he relies upon this presumption he m ust 
prove that the land was incapable of actual possession within 12 years 
before suit — Suresh Chandra v Shut Kanta, 51 Cal 669 28 C XV N 637. 
78 Ind Cas (179 A I It 1924 Cal 855 

It a trespasser tabes possession of the land, and before he has acquired 
3 title under the statute the land becomes submerged under water, the 
trespasser s possession docs not continue dunng the period the land 1* 
underwater The dispossession by t>« major (vit by flood) has the same 
effect as votuntarj abandonment, so that the trespasser will bo deemed 1° 
have abandoned possession and the rightful owner, on the abandonment, 
is in the same position in ill respects as he was before tho intrusion tabes 
place The true ow net a possession remains and continues during the 
period of submergence and thereafter, and time runs against him only 
when another person on the reappearance and reformation of the land 
takes actual possesion — 6 eerttary of Stats v Kruhnomom 29 Col 51 s 
535 (I* C ), (overruling the opinion of Garth C J on this p>fot w 
A ally Charan v Secretary of Stale 6 Cal 725) , Dasanta humar v 
Secretory cf State 43 Cal 838 (872) p C This i* in accordance with 
tho rule fju l down by Lord Wacnaghten fn Agory Cc v Sheet, 
(1888) L 11 13 A C 793 If a person entets upon the land of another, 
and holds possession for a time, and then without having acquired 
a title under the statute, abandons possession, the rightful owner. O n 
the abandonment, is In the »arne position In all respects as he 
before the intrusion took place The possession of tho tntroJff. 
Ineffectual lot the putpose of transferring title, ceases upon its abandon 
went to be effectual for any purpose Jt does not leave behind It afif 
cloud on the title ol the rightful owner, or any secret process at wof* 
t >r the possible benefit in time to come of some casual interloper or lock? 
vagrant * 

Tbetelore. where a tond belonging to the plaintiff became submerged 
under water again and again, and «u beW by tho defendant durisg If* 
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period of its reappearance, held that during the time the land teas under 
wafer, it must be deemed to have been in possession of the plaintiff (the 
rightful owner). During the months tbo land was not under water, the 
defendant was actually in occupation of it, but as soon as it was again 
submerged, the plaintiffs possession was revived Consequently there 
was ever) )car a break in the continuity of the defendant’s possession, 
which ennured for the benefit of the pl-untiff, and which prevented the 
defendant acquiring title by adverse possession — Ram Nam v Deokt 
Muir, 20 A L J 756. A I R 1923 All 75, 69 Ind Cas 912 

6or Commencement of Imitation — In case of dispossession, imi- 
tation runs from the date of dispossession , if the plaintiff subsequently 
obtains possession under a deerce obtained in the first Court and is again 
dispossessed by the decree being reversed on appeal, he does not get a 
flesh starting point from the date of dispossession upon reversal of the 
decree; the original dispossession in this case is the starting point of 
imitation — Narayanan v Kannatnma, 28 Mad 338 (342) But in 
some Calcutta cases it has been held that if the nghtful owfier is dispos- 
sessed but succeeds in ousting the trespasser without recourse to law 
and continues in possession, and is subsequently dispossessed by the defen- 
dant under a decree obtained by the latter under section 9 of the Speci- 
fic Relief Act, the penod of limitation for a suit by the nghtful owner to 
recover possession will rim from the date of dispossession under the decree 
and not from the date cf the onginal dispossession — Prolap Chandra v. 
Durga Char an, 9 C W N 1061 . M amtaiuddm v Barkatu'la 2 C L J 1 
Wanrudd'n v D*ok\, 0 C I- J 472 , Jonab Alt v bury a Kanta, 33 Cal 
821, Similarly, the plaintiff was ousted from his lands by the defendants 
in 1905, and brought asuit under sec 9°f tl e Specific Relief Act which was 
decreed m 1906, and in execution of that decree the plaintiff got posses- 
sion in 1907 The defendants then applied for review' of the judgment m 
the Specific Relief Act case and ultimately the plaintiffs suit was dis- 
missed in 1908 After this date the defendants again took possession 
of the lands by dispossessing the plaintiff, and the present suit was insti- 
tuted in 1919 for recovery of the lands. Held that time ran not from the 
date of the plaintiff's original dispossession in 1905, but from the date of 
hts subsequent dispossession in 1908 There can be no constructive pos. 
session of a wrongdoer during the time that he is actually' not m possession 
and the possession of the true owner, no matter how that possession 
obtained, must be considered as nghtful possession id law, and the penod 
dunng which the true owner is in possession will enure to his benefit and 
not to that of Ins trespasser Consequently, where the plaintiff being th 
nghtful owner is kept out of possession for less than iz years and th 6 
succeeds in regaining possession (no matter whether in execution of a de 
in a possessory suit or in any other way), and then after a time is J!.** 
dispossessed (no matter whether on reversal of that decree or in any „tk^ 
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way) and thereafter institutes a suit for rccov cry ol possession he can 
base his suit treating the subsequent dispossession as Jus cause of action 
under this Article the period will not run from the date of the earlier 
dispossession — Gtrtth Chandra \ Baikuntha Si fnd Cas 279 AIR 
1935 Cal ■'70 

G03 Extingaishrqent of title — When the plaintiff sues for poMfs 
sion and alleges dispossession but fails to shew that he has brought hu 
Suit withm 12 years of such dispossession there u an extinguishment 
of his title uudcT section 28 Consequently no declaration of title In l is 
favour can be made — Dtshumbhetr \ A adiar C hand :SC I } Cot 
Ind Cas 64 <65) 

604 Tacking of adverse possession —Both under Articles 142 and 
1 14 the defendant may tael, the period of his adverse possrsiion to the 
period of such possession held by a previous adverse possessor (providrd 
the periods arc continuous) But the rfii/nic ion between Ihr Itro/trl e'ti 
is that under Article 144 the succeeding adverse jiosscssor must be one wh » 
claims through the preceding possessor and mu9t not be an independent 
trespasser {sec hole 622 under Article 144 under heading Tacking of 
adverse possession ) wl Ue under Article 1 12 adverse possession f if over 
i' years by several persons m succession ecen though they do not etoim 
from out another bars the true owner This is the view of tt e Madras 
High Court in Ramayya v kotamma 45 Mad 370(373) 42 M LJ 319 
67 Ind Cas 246 A I It 1911 Mad 59 As observed 1>> Kay L J tn M tlltt 
v Pari Iloxv (1N93I 2 Ch 515 It was suggested by the Counsel in 
reply that if a senes o( occujicrs not claimtng under one another 
kej t out the real owner for 100 years time would only run against him In m 
the moment when the last of sucli occupiers entered Into possessr r I 
am o! opinion Ibat tlus is not the law A n ntinuovs a ‘verse j* s»es«ion 
for the statutory j<cnod tl ough by a succession of person* not tfttming 
under ore another dors in my opinion bar the true owner TV l* w 
has also been stated by Dart m his I endjrx and Pitrchjien (7th Edn ) 
\t»l I page 47| In order tl at the title of the true owner may be tatted 
by Do adverse possession of a trespasser or a senes of trespass' r* the 
possession bv them must be continuous and so long as it is continuous 
it is immaterial whether they claim through one suiotl er or independent y 
A similar view has been taken in the English case 1 1 ft • \ Barnard 
(l8fi) 13 Q It 9|3 18 I J Q B 306 In this cave llenwperof »>-«** 
was dwpnssessed an 1 the disf<vssc*sor remained In possession till hi* draft 
for less than 12 year* thetenjxm W» widow who had been living with 
him in tt e same home took possession and remained in possession f r to« 
tt an ij year* l ut the aggregate period of possession of tbe busbar f an 1 
wi*o*» w x* more tlan ». years It was hell ttat the trn<* owner wm 
burred t>> the *u«r. iw p«ws i n « f the f urban f ard vPav /if n m 
***** sj year* aitl*>urh tLe widow dij u-jt claim from or through t e * 
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husband &s heiress or legatee or otherwise So also, U K Atitrv in his 
Law of Limitation, p n6o observes “The question of limitation under 
Article 142 does not depend on continuous possession for 12 years by the 
defendant, but on the fact that more than 13 years have elapsed since 
the plaintiff was dispossessed or discontinued the possession The last 
of several successive but tndepen lent trespassers may, therefore, defeat 
the plaintiff s suit, although he himself has been m possession for only 
a few days before the suit This view of Mr Jllitra is based on tlie decision 
ot 11 tilts tr Pa Hotte {cited supra) But Mr Rustomji n of opinion 
that no dutm'lio should be made between Articles 142 and 144 and that 
the same rule is applicable to both articles * La cn under Article S42 pos- 
session of independent (though successive) trespassers cannot lie tacked 
in as much as immediately upon the cessation of possession by one tres- 
passer, the rightful owner is (in point of law) restored to possession, and 
the entry of another trespasser is tantamount in law to a fresh dispossession 
of the owner, and the latter has accordingly 12 years under Article 14, 
reckoned from such constructive fresh dispossession' — Rustomji s Limb 
tation 3rd Edn p 646 and the learned author has supported h» state- 
ment by the decision in Soiling v Broughton ' 1893] A C 336 3j r 
Starling is also of the same omnion because he observes that • the case 0/ 
W tlhs v Hooe is based upon the construction o! the English Limitation 
Act (3d. 4 Mm IV C 27) and it is not quite clear whether the Legislature 
in India intended to reproduce in Articles 143 and 144 the law evistwir 
inTngland Theonly question for the Courts in India to consider is whether 

one trespasser dispossessing another can be said to denve his right to 5ue 
or the liability to be sued from that other trespasser (according to th e 
^ definition of plaintiff and defendant) —Starling 5th r In . p q - hQ 

Calcutta High Court is also of opinion that even under Article 143, one 
trespasser cannot add to his own possession the previous independent 
possession of another trespasser When the possession passes from t)^ 
first to the second trespasser, there is a constructive restoration, even (( 

a raomeratary restoration, of the true owner s title to possession Janoki 

Nath v Bathuntha Noth 36 C L J 140, AIR 1922 Cal 176 Jj,* 
same view has been taken by the Rangoon High Court in Mu ]\U v 
Mahomed, t Rang 176, 75 Jod Cas 31, A I R 1923 Rang 26 1 ^ 

If the penod of possession by successive trespassers is not continuous 
the continuous running of time in favour of the trespassers as stopped * 
soon as there is an interval As Dart observes If a penod of time sbo'uM 

elapse, however short, after the abandonment of one trespasser who has 
not been in possession for the full statutory period and the entry of another 
the title ot the true owner is, as from the time o' such abandonment, res l 
tored to turn, without any entry or act done on his part, for the 
do»-s not apply to a case of want of acjnal possession by the tri 
but only to cases where the owner is out of possession and 


1 
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possession for the prescribed tune’ — Vendors and Purchasers, p See 
also the observation of Lord Macnaghten in Agency Co v Short, cited 
at p 552 ante. 

605 Suits tnder th.s Article — Where a non-occupancy raiyat has 
been dispossessed of his holding cither by a trespasser or by the landlord 
otherwise than in execution of a decree, then if his tenancy has not jet 
been determined, he has a title in him viz the title of a tenant, and a suit 
by the raiyat to recover possession by establishment of his U tie is not 
a suit under section 9 of the Specific Relief Act , consequently Article 
3 cannot apply but either Article 120 or 142 — T/m»iuddtn v Ashrub Hi 
31 Cal 617,6511 B (overruling Bhagabaii v Lu'on Mandat, 7C W N. 
218 ) 

A suit bv sy minor on attaining majority to set aside a mortgage by 
conditional sale made by a ds Ja’-to guardian, and for possession, is governed 
by this Article, not Art 91 because the setting asiJe of the deed of con* 
dtUinal tale is subservient to the claim for possesion, and the suit must 
lie treated as one for the recovery of immoveable property —Ramatisar v 
Raghubar, j All 490 ( 49 *) 

A suit to recover property by setting aside a void deed of transfer, 
which does not require to lie set aside or cancelled, is governed by this 
Article, and not by Art 91 — Banku Behan v Krishta Gobmia, 30 Cal 
433 ( 138 ) 

V suit by the landlord against the purchaser of a permanent tenure 
from a tenant, who Im forfeited his tenancy by breach of a covenant in 
the leV'C whereby lt*o landlord was entitled to re-enter in ca-.c the lessee 
truishmal his interest l v sale, gift or otherwise, is governed by tl is Arti 
cle an l not bv Art I, Sch III of the Bengal Tenancy Act. Urdus" the 
ten »i»ev Is mg f vrfeited the purchaser 111 this case cannot Ik: called a tenant 
Miller see 155 o! that Act but is merely a trespasser — DwnU v Mathura, 
ill \\ S 117, 3|1nd Cas 833(837) 

When* a Municipality pulled down a structure erected by the plamtil 
vu hl« RTOunl, which the Municipality claimed as part of the public 
iwi I a suit by the 1 1 vlntlfl to recover possession of the ground is governed 

tMs \ttklo an l not by Article 3J (which refers only to suits for 
i\v'ii£i» | *r tics pais, and not to suit* to recover possession from a 
t v»^vv»v on I mini l« brought witlun ia years from the tinetle 
»V<,\ U v w »t j*ilKtd«wn — .Mum if-ahiy *f Ahmed* >;**.<> 

\a*«. v I* l'* din* lutng a suit In eject tl.e defen lanls from a !ou*e 
1 t**d tV* Isttct l nv Ivrn I « Um* tl« I ouse as the trrsnts 
' * t bvv> s* > cd tie title cf the |4*inU"s at landlord! 

^ ' » •*■! \VsV 1 l nbiiti are mt the tenants of tlcflurlifi, 

* •« Vtt 1 1 1 ai I t«>t under Art !((-(,»» iilil 
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A suit by a purchaser of immovcal }c porpcrtv alleging that the defen 
dant has dispossessed the plaintiff s vendor is governed by this \rtide 
'—Kuf'pusuamt v CAociolinfa 49 M L J S3 A f R i<jj 6 Mid iSi 
t>eb*v Rohtagi 3 8 All 4-9 A«A» 10/A v Shndha* 16 Bom 343 But 
Art 136 might have been applied 

This Article has no application to a case w here the plaintiff has been 
excluded from a joint familt property Vrt 127 (which is mote specific) 
applies to such a case-— Vnjesh Chan ira v Jngidis Chandra 1 C W N 
5« (5t0 

1-13 — like suit, wh rn 
the plamtff has become 
entitled by reason of 
any forfeiture or 
breacli of condition 
6o5 Scape — This Article applies only to those cases where the 
landlord Is entitled according fa the terms 0/ the tenancy to take khas 
possession as soon as a breach ol condition occurs that is where it is 
erpressly stipulated in the contract of tenancy that if the tenant breaks 
an> condition of the tenancy the landlord nil) be entitled to eject him 
In other words this Article applies only where tie suit for possession 
is based on a t reach of contract If however there is no erj ress stipulation 
in the contract of tenancy for ejectment -uid khas possession in case any 
breach ol condition occurs a suit by the landlord for ejettment 0/ the 
tenant for breach ol a condtti n is a suit b3sed on tart and not on breach 
of contract and this Article cannot apph because it cannot be said that 
the landlord has become entitled to possession by reason 0/ a breach 
of condition within the meaning ol this Uticle In fact ;n such a 
case the landlord will not be ] rimanly entitled to eject the tenant hia 
j nmary relief will be an injunction calling upon the tenant to make good 
the breach of condition and to pay damages to the landlord and the 
JandJord can pray by way of secondary relief only that if the tenant fails 
to comply mth the injunction the Court may award khas possession to 
him See Sharoap v Jaggesuar 26 Cal 564 (at p 568} where the law 13 
however, very briefly stated Thus where the landlord is entitled to pos 
session, not on breach of condition of the tenancy but upon non compliance 
b> the defendant with tl e order of the Court as to filing U p a t an j, 
making compensation the suit is framed in fort, and not on breach of 
any contract and Article 33 and not 143, applies— Sharoop v JW M ° 
(supra.) 0 ‘ T 

This Article, does not apply where the reiatiorshi p <j{ landlord 
tenant does not mast and has never existed between the parties 
in 1894: the plaintiff sued the defendants for arrears of rent f the defend 


Twelve When the forfeiUm is 
jears incurred or the con- 
dition is broken 
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denied the relationship of landlord and tenant and tl e suit was eventually 
dtsmtssed in 1895 on ground that the relationship had not been esta 
Wished V suit for recovery of possession w as then brought after r* years 
Held that Article 145 did not apply because the relationship of landlord 
and tenant did not evist between the plaintiff ami the defendant that 
Article 144 applied and as the defendant had been in possession for 
more than ti years before suit and as the circumstances of his prgsewon 
made it manifest that it was adverse the suit was barred — BA aira6 Chandra 
V Kodam Reua 18 C L J 553 2- Ini Cas 28(30) 

607 Forfeiture — A permanent tenant forfeits his rights anl his 
possession becomes adverse from the date he denies his landlords title 
(r g bv making an alienation and denying tl e lan Uords tjt'e as owner 
in the deed of alienation) and consequently a suit for possession brought 
by tho landlord ij years after the date of denial (m the date of the 
alienation) Is barred by this Article— Lochn Ram v Jhndjealda ;6 F 
L R 1917 36 Ind Cas 5O5 (567) But It is open to the landlord to 
condone the First forfeiture and afterwards to bnng a suit within ij 
years from the time when another separate and distinct act occasioning 
forfeiture has occurred — Locha Ram V Jhtniwadda 141 F L R 19‘& 35 
Ind Cas 235 In case of successive forfeiture the fact that the fan Rent 
rill nr t exercise his nght of enforcing one forfeiture does not tar him 
from enf >rang a subsequent forfeiture or raise any estoj pel a-aimt 
him— Za norm of Cahcut \ SamuSatr 3« M f J ’75 55 Ini Cis 
35 o (3*2) 

Ccrtun linls in Malabar were demise 1 on ami An in tenure an! 
some of them were al coated by the tenant More tl an 1* years after 
alienation the lan llurd sued to eject the tenant on tl e grouti \ that the 
dcfenlant had alienated his right over tte propertv contrary to tie terms 
of his holding an 1 hail tl ereby fotfeite I the tenancy lltld tlat assuming 
that the rights under the demise were forfeit ed by the at enat on the 
suit was barred un Icr this Article — \Iada art \ Alhi \angtyar IJ Mat 
«*3 <«*|) 

A Hin lu widow entered Into me tnamah with her deceased 1 uiband * 
coudn which ) rovr led that *f c woult remain In possession fur hie o! a 
share of the family jiroperty tl at she woul 1 have no power to a! cnate 
ard that after her death her share was to bet ng to the cousin The widuw 
sold tils si are an 1 a suit waa btouglt by tie cousin s heirs to recover 
tie property more than 13 years after tie sale but 1r»s tl an t* years 
af ct the widows death It was held that tlie trrms of the 
y^il llstrsl only an al enati n m petjetu tjr » t such an al erati n b) 
the wi low as would prevent tl e cous n s succeeding after ! er death . b®t 
l*ere tl* al enat on was made « uly for tlw wi low * lilet me i'J 
perfectly gstd I rUr life time and a* there waa rotting in the w 
csej In the » IreMrl attaching fijttlun to tie aleaation Article *43 



THE INDUS LIMITATION ACT 


did not appl\ (but Art 141) and the suit was not barred — Bib) S ihodra _ 
v Rji Jarg fi Cal t*,. 2*9 {PC) 

Where a ul art pmnjcd that 1/ a resilient left the ullage to 
settle elsewhere he would not be entitled to cultivation and possession 
and a herelitarj occufane} tenant went auij from the village and 
seltlM m another pJac* leaving his fie/Js m charge of another person 
held jhit the abandonment b> the tenant of I is residence m the village 
ami ti« settling elsewhere involved a f irfeiture of the tenure and a suit 
b> the proptie tors of the village to resume possession of the land 0/ the 
tenant mast be brought within 11 \eirs from the time when the forfeiture 
"■a* incurred — Dhtau Singh \ Mehan Si ugh t8o P Ji i 8B 3 

The starting point of limitation H the forfeiture itself and not when 
the lessor comes to Lnnw of the forfeiture There is nothing in this Arti 
tie about the hncnrfedge of the lessor — 7 nmorxn of Calicut v Bantu Natr 
38 M L. J *75 A I R 10*2 Mad 20 55 Ind Cas 38a (385) Locfia 
Ram v JktrJjmdii -OP L R 1917 36 Ind Cas 565 (567) 

608 Breach ef c 'edition — -A lease provided that the lessee was 
h> enjoy the land from generation to generation for purposes ol residence 
without any power of alienation and that in the event of such alienation 
the lessor would be entitled to Has possession The lessee sold the 
land anl the lessor sued <0 recover possession Held that this Article 
apo/ied and time ran from the dale of alienation and not from the date 
whin tJie lessee surrendered posses-ion to the transferee M vital v 
Chandra Hunt ir K 34 C \\ A 1 064 60 Ind Cas ji* (J'l) 

here it was Mfpnhted In a lease that the tenant should dear a defined 
area in a certain time, on failure of which he would be Jnble to ejectment, 
the cause o' action for a suit for ejectment accrued when the defendant 
not clear the area by the tune specified -TurueetoaddetH v Mete 
Surtear' 7 W K 209 , , 4 

Where a Kjsc gran’ed for the reclamation of certain jungle lands 
provided that the lessee should hold the land rent free for six a0 

<hat in the 7 Uv year he should cause the iand« to be measured and 
Settlement of tent made with respect to the reclaimed lands ttd ttat oa 
failure to do so the le-sor would be entitled to possession a suit by the 
. , , * f t.e above conditions was governed 

MofJLi XI 

fc y this Article and not by Art X35>-<' 00 

C 6 t* w rhp landlord to recover possession from a tenant 

Although a suit by the ,3 ^’° te barred still ,1 the tenant 

J 1 ll,C ^ ound of brf3C)1 ° . “°nt deny his tenancy under the r f omhfi 
ocs not m the vmttcn * a l0 the plaintiff the landlord 3 

z » *— , 

" ^ *■ ™ v ,he v “ a “ r ' - 
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annual!} m respect of such land and further agreed that In default of 
payment the vendors should be entitled to the proprietary possession of a 
certain quantity of such land The purchasers never paid the fees and 
more than 12 years after the first default the vendors sued them for 
possession of the land they were entitled to It was held that the suit 
was governed by this Article and as more than 12 years had expired from 
the first breach of such agreement it was barred by limitation — Dhoirar 
v Guhhan 4 All 433 (496) 

Where a mortgagee is entitled to get the possession of land on tie 
first instalment of the mortgage money not being paid a suit for possession 
of the land upon such non payment falls un ler this Article and time runs 
from the date when that instalment ought to have Ixen psi 1 — \alhu \ 
Krishna 1876 P J 4 

Where the parties to a deed of exchange expressly covenanted that 
in the ovent of any dispute arising in the matter of enjoyment of the 
property exchanged each should return to the other what is taken and 
the plalntifl was dispossessed of the lands given by the defendants a suit 
based on the covenant is governed by this Article and not by Art 113 
—Srinivasa v Johnsa Ron tier 42 Mad 690 (691) 

A exchanged certain properties with B and obtained certain Ian Is from 
Bin exchange and then C (a third party claiming a paramount title) brought 
a suit against A to recover the lands obtained by A in exchange from II 
and got a decree A then brought a suit against 11 to recover tt e Ian Is got 
by 11 from A Ilr’l that tie suit was govcrnel by this Artid as tie 
deprivation of tl 1 j rnpcrtv constituted a breach of tt c statutorv con liti n 
under sec 1 19 of the Transfer of Property Act an 1 time ran from the date 
of the final appellate decree in tho suit l rought by C against \ — 
gopalam v Somasutidara 30 Mail 316 (318 319) 

144 — ror possession of Twelve When the possession of 
immoveable property years the defendant becomes 

or any interest therein adverse to the plun 

not hereby otherwise tiff 

specially prov ided for. 

609 *cope — This is a rcsi luary Article relating to suits for pnssexil 1 
and is to b" applied only when there Is no other Article in tie Schedule 
specially pram ling for the case and if a suit U-o!lerwf»e ajirciall) f' 9 
vUM fir tiie defendants j lea of advene possession / >r wl iliociTf J-njtS 
ot tine fs perfectly immaterial for tie purj»->«e of 1 mitati n — Sul**""* 
v Chi kaya -3 Mai! 307(510) Makjmmai Amjwu’lj v IIjJs* 

17 Cal 137(143) PC Kannuta n* v Mutiuumi 5 L. \\ 

KatJnsr Jetiasttsmi 44 Mad 931* /ol i/a/ v /Nils- V»*f* 

MS(«l?l 
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Tius Article refers to suits for possession of immoveable property 
that is it applies to cases where the pla ntiff is out of possession and 
seeks to recover possession Bat where the plaintiff is already in posses 
Sion and asks for a declaration of his right to possess on the suit does not 
fall under this Article bat under Article 120—Legge v Rambaran 30 All 
35 (F B ) Rajant v Monaram 23 C W N 88 3 

610 Art 142 and Art 144 — Article 142 is restricted to suits which 
are in terms and substance based on plaintiff s pr or possession which has 
been lost by dispossession or discontinuance If there is no allegation 
of original possession id the plaintiff lost by dispossession or discontinuance 
of possession Article 142 cannot apply but the suit falls under Article 114 
—Vasudeov Eknath 35 Bom 70(00) Fab tv Babajt 14 Bom 458(461) 
Ram Lakhan v Gajadhar 33 All 224 (228) Blbi Sahodra v R i« Jan* 
Bahadur 8 Cal 224 (229) P C Subappa v Venkabpa 39 Bom 335 
Govtnda v Md Esoof Sahtb Jit W 398 AIR 1925 Mad 834 Stia 
ram v Rajaratn 48 Tnd Cas 230 Wag) Stnguji v Gambhirji AIR 

1925 Nag 37° 

Where the plaintiff does not plead dispossession and it is not found 
that he was actually dispossessed on a certain date the suit falls under 
Article 144 and not under Article 142— Alt Hammai \ Ghurpattar 47 
All 389 AIR 1025 All 454 85 Ind Ca« 578 Article 142 applies to a 
case where the plaintiff while in possession has been dispossessed or has 
discontinued possession Where the plaintiffs had neier been tn posses 
sion but the original owner was admittedly in possession up to the time 
of his death and the plaintiffs derived their title from the will of the 
original owner and sought to recover possession on the strength of the 
will Article 14- could not appl> but Article 144— Charu Chandra v 
Nahush Cha 1 dra 5° Cal 49 (64) 

Art 144 is wider in scope than Art 142 the latter refers to suits 
for immoveable propcrt) the former includes m addition interest m 
immoveable property — Lohenath v JahanlaBxbi 14C L J 572 12 Ind 
Cas 305 (307) 

In a case falling under Article 142 adverse poshes on is not required 
to be proved in order to maintain a defence but in a case under Article 
144 tl e defendant must show that his possession was adverse — Md 
Atnmultav Badan Singh 17 Cal 137 r 43 (PC) 

61 1 Interest In immoveable property — The following are interests 
fn immoveable property — 

(1) An equity of redemption in a mortgaged property — Casborne v 
Scatfe l Atk 603 Parashram v Gov tnd 21 Bom •’26 Kanti Ram v 
Ralubuddtn 22 Cal 33 Utnesk v Zalur 18 Cal 164 

(2) A toda giras hah 1 e a nght to receive an annual payment 
a village — ruttehsaif iv Desat 22 R 178 (P C ) 
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(3] An mnott} granted by 1 Hindu sosereign to a Hindu twirl'— 
Cclltetor v A'wJiManafJi 5 Born 321 

(4) A right to officiate ns pnrst at funeral ceremonies to Hindus— 
ftfighoo v Kassy 10 Cal 73 

(з) A right to take fruits of one's own trees— flapii v DXnn-fi if 
Hom )S 3 

(6) The right to an office In a temple anj endowments attached 
thereto — ■Atjpnfatn 11 v Sundaretuara at Mad 378 (387) 

(7) A neht to possession and management of a taranjam — A T a»ay a* 
a t'otwi# 0 *5 Horn 247 

(8) A Hindu widow's life Interest In the Income of her bnsland r 
immoveable proport}— A’n/Au v Dfiunbatjl 23 Horn 2 

fa) A right to collect dues from a fair on a piece of land — Tttmrrfjr 
v riih trtiir 27 Ml 4^2 t 

(to) A Tight to collect he from trees — Parwanurdy a fifrttw J V 
L It 21 

(rt) An eaclnsiie nght (f t evchnhnt* the owner) to catch fih In th* 
tank of another is an in teres* in Immoveable property an l can Ve acquired 
fc> tj years’ enjoyment but a ncht <0 catch fih rot etrlo.’ln* th* 
rightful owner is not an interest in lmmnv»sVe property 1 nt a f*'*l • 
f>re*drt an 1 therefore an easement an 1 ran l>r nr/)rlrrri b\ *0 )tn’ •"'f-' 
tltU A> Co v ShroraJ t Pit <"74 Ofnt Cas 051 fu jtimenf \ A'ru** 
)C I It 300 Hnk»r Ifautn ' Ra*)il Kvr sP I J jfi fetes** 

\ Jaha > ifa flifi i|C t J $'2 ‘Sttarams IV 1a 14 \ J It -y r*' 1 *' V 
v VtVu> 3 Cat 3-f, 

(и) The right to par]ot rXsrai an! ehjrsal dues — 5>e-Fjf s T) *• 
f!ald 21 O C. HO 

(13) The mortpare of the ' suj^rstruetnrc nf a bouse eceln«ive *( ” ^ 
(an I beneath errates an Interest in imrooseable propert) *1 the af r 3,r "* 
Intention is to nortpasc tbe bouse and not merely the material*— '* *r*va* 
v /’amain iwy It M II C P 100 

The following are pot Inlerrsls Jn inrsovrtble property — 

'(l) A right to 1 *» plarnl on the register of mrnrt rerun**— RH** * * 
rjs’fu 10 Tto-i 

(x) An acroemert to g*ant a lease does rot errste «n If fe*r«t i** 
frortovealf.* property nor is a suit upon the agreement a su't f r 
rrcosrry of an interest in Immovealle property— Lath Ft* v Ck***^* 
3 J\\ R 187 

()1 A claim to reeoser reverw from th- holder nf a t»“ t I* * 
rfaim to recover possession of an Interest tn imnoveatle p««,vrt v-'* 
Af*‘f » f ««H 10 JIM 115 

f <1 A rf »h 1 1 > fate «• a<r t from the »»tf of #ro<t*r Is r-rt «r» inlet** I* 
fme-ovrsti* pro pert} *M camel !*• lost W d years *,l vets* s 

— -taaiU v C 4 «« 4 j |v-ra &> 
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(5) A nght to worship an idol — Eshan \ Monmohitn 4 Cal 683 (685) 

(6) A suit to recover a certain sum of money due as an emolument of 
an hereditary office attached to a temple is not a suit to recover an interest 
inimmoveable property — Rathna Mudaliar v Ttnmnkala, 22 Mad 351 
( 352 ) 

6z2 Adverse possession — The classical definition of adverse posses !' 
sion is to be found in the following oft-quoted words of Marfcby J • "Bvj 
adverse possession I understand to be meant possession by a person holding* 
the land on his own behalf, or on behalf of some person other than the true^ 
owner the true owner having a nght to immediate possession If by this 
adverse possession the statute is set running and it continues to run for 
twelve years then the title of the true owner is extinguished, and the 
person in possession becomes the owner" — Be} ay Chandra v Kally Prosanno / 

4 Cal 327 (329) [ft should be noticed that there is a misprint in the 
report of the judgment at p 329, the words "or on behalf ' being omitted. 
See this passage correctly ated in 30 AH 119, at p 122] In order to 
constitute adverse possession, there must be actual possession of a person 
claiming as of nght by himself or by persons deriving title from him— « 
Secretary of State v Knshnamom, 29 Cal 318, 333 (P, c ) There must 
he proof of the defendant being in possession Where the mortgagee was 
in actual possession of certain property under a usufructuary mortgage 1 ) 
and certain persons merely got their names recorded in the Revenue- 
papers in place of the name of the mortgagor, it was held that such persons 
could not acquire adverse possession of the nght to redeem because they 
were not in actual possession of the property — Kunwar Sen v Dothan, 38 
AH 411(414,413) Evidence of possession on pap»r (leases and documents 
of various kinds) is not sufficient— Radkamoni v Collector, 27 Cal 943 
9j9 (P C) The doctnne of constructin' possession cannot be applied 
in favour of a wrongdoer, whose possession must be confined to actual 
possession , that is to say, if he relies on adverse possession he can succeed 
only as regards the portion of the land in suit of which he proves actual 
jxissession for the statutory period — Nawab Bahadur v Gopmath, 13 
C L J 625 6 Ind Cas 392 (397), Ananda Han't Secretary of State , 

3 C L J 316 , Jogendra v Baladeo, 35 Cal 961 Jl/i rza Shamsher v 
Munsh* Kunj Behan, 12 C W N 273 

To prove title to the land by adverse possession, it 13 not sufficient to 
Show that some acts of possession have been done The possession 
required must bo adequate fn continuity, in publicity and in extent to 
show that it is adverse to fne owner "Possession which does not 
cover the whole penod and applies to small portions of the land is not 
sufficient — Radhamot it v Collector of Khulna 27 Cal 943, 950 (P C) 
Jogendra v Baladeo, 33 Cal 961 (971). Jagjittiandas v Bai Am 
Bom 362 (366), B 'ah Ahmed v Tola Meah 31 Cal 397 (405) 

V KunharanhuUy, 44 Mad 8S3, 890 (P. C ) , Vithaldas v e 
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26 Bora 410(416) In other words th- possession must be act ml niib’e 
exclusive hostile and continued during the tine necrssarv to create a Mr 
order the statute of imitations— /c/ctt-fra a Italad o fjupnl V«*j' 
fia\aJur\ Gof-ma'k 13 C L J 6 Ini Cas 30’ (30') The po*«es 
ston in order that it ma\ Mr the recovrrv most he continuous ani on 
interrupted ss well ax open notorious actual exclusive and adverse— 
Arms*ron{ \ Wont’! fi$-i) 14 Wallace 145 Dc'irf'l \ Deli far t 
fiSj7) "o Howard j< In order to constitute adverse possession it must 
he a complete possession rrrfwnrr of the possession of ans other person 
—per Calms L,C in f «ri v Telford fi5?6) 1 A C 415(4*3) Therefore 
evidence of partial possession on the part of the plaintiff is sufficient 
to displace the advene possession set up hv the defendant — I I'U’fif 
a Secretary of ?/aV 26 Bon 410 (416) "To constitute dispossession 
there mttst in event ease N* positive acts which can he referret! onlv to the 
intention of obtaining exclusive control — Pollock on Possession p fit 
Therefore promiscuous acta done at different times ha an a" lef red and 
fluctuating hodv of persons from the village and the neighbouring villages 
ennnot he sail to he acts done with the intention of obtaining exclusive 
control os-rr the lands an 1 do not amount to nlversr possession— tTVi 
Aimed v Te’a Meal ti Cal 407 f»o0 Lu‘ Imeeful \ Sa*attTa o Cal 
flofl Plaintiffs obtain'd leave to riant trees on Ism! helan*ing to Govern 
ment an ! the onls Hcht the\ were entitle*! to was to ret the fallen dr> 
wood from the trees Certain transfers of the village took place and on 
two occasions once In tooo a-d at another time In into the defendant who 
purchased the soilage rot the proceeds of fhe sale of such woo.? The 
plaintiffs on loth occasions asserted their claim to the wood or to t v e 
price thereof hut were unsuccessful Thev then irs*itutM t v i« sr * wifi *n 
six rears of the last sale for a declarat on of their right to get the drr woo' 
The defendant pleaded a! verse possession It was hell that the rl»* t 
Ming ere which hat rnlr occarfse*' that Is which eonAI te exe*ri«ed 
at rncertain ecrasions when the wood nfgM fall or he cut down from the 
trees ar 1 rot being en l nfem:pfrd or eontirclng er err war or at s’ato! 
tl~*es an<l there heirg disprde* between t*-e parties at to the ri*’ * on tw<» 
p*rvioes ocrasiort it eouVI no* b** sal! that the deferlint had acquired 
a title ter adverse possession — De*d /Varaf ar Pair! /Vim/ s'* ^ * ft 
(i f >1 Vo title hr a ! rr'se possession can he prs-xr— r-1 from a few act* 
*>f trespass e»*mm!l!r»l nnl» rew’l'Mil fe-A r/jr*ili V Arnrit A I P 
»9»3 r»* 3*s 

If rfedng the rontinainre of pnvs*!~n the Srfe^Aa * t Ir's'* he h*« 
cwnpleted If yea** Is nested from the lard l«r a decree *Male*»! inin’ 
tin hw a tM*i feniv, *HrS tev.r*' Is •- *os^w« Mr fttme) «•*! f*e 
defrr»ta-t r-seOTrr, prases, -n rrTT — «*•>« rfemee sre-Vi Rot p»|»' + 

tV *eteo.*,et »- j fi- Tw>w ,^ n jHr— , f„ the »*>J*d pemen b* 

s-aeS '--n* »ml| t*‘ pssoi! tt* p-ilsas-i rwmfsg ef t‘“* *<*-’“»* * k/ 
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laiauff and is favour of the defendant — Dagdu \ halu 2* Bom 733 
73 6 ) 

But jf dunag the continuance of adverse possession and before he has 
oof eled the 1 jeans the defendant volnntanf) abandons the land 
he ngbtfu! owner is in the same position in all respects as he was before 
be mires on tool, place — Secretary 0/ Slate \ hnsknamoni g Cal 
rF 535 (PC) following Ager-y Co v Store (iSSS) L 1 \ 13 A C 79 J 
f th'* defendant s jossession comes to an end by r«r mi or {e g submergence 
f land) it has tl e *ioc effect as voluntary abandonment — Ibid (at p 
35) Va~kor Hussain y Behan Singh 8 All ,Go (/ 6a) 

But tfc- judgment of a Court declaring that a part} in possession of 
•nmoveabJe property has no title to it has not the effect of interrupting 
he continuity o* tis adverse possession as against the real owner if the 
artv con inner in possession in spite of that judgment and his possession 
■mains undisturbed The judgment rather appears to emphasise the 
ivereeness of the possession of the trespasser as against the real owner 
Smgarac It v Chokhahnga 46 Mad 323 32 7 (dissenting from Mir 
ktar Ah \ Abdul Ajtj 44 Bom 934) SAut* MuKbool Ah v Shaik 
ejii Hossatn 25 It 249 Roghunath v Ttruiengada 9 JI L T 
1 Aytssa v Laiihntana 9M L T 420 Akbar v Tabu 45 P R 
jf4 “2 Ind Cas So 3 Hans Roy v Maulu 63 Ind Cas 881 882 (Lah) 
ut the Bombay High Court is of ojinion that such a decree puts an 
d to the adverse possession of the part) in possess on and he must 
be wishes to acquire a good title b> adverse possession start afresh 
ter the decree — Mir Ahbar Alt v Abdul Ajij 44 Bom 934 (938) 

It is sufficient to constitute adverse possession that the person claim 
; to 1» the real owner should have stood bj wh le others continued 
possess not by any derivative title but in practical contravcnt on of his 
leged nghts The law does not require that the claimant to ownership 
ust in such circumstances have protested against the violation of his 
hts and that the possession went on despite such protest — Aru a 
el ant v Venkalachalapalhi 43 Had 253 269 (PC) 

Acts indicative of adverse possession must vary according to the 
lure of the property over which, possession is exercised Thus in case 
bit or waste lands the cutting of grass and the grazing of cattle are 
ordinary acts by which possession is asserted — If ah Ahmed y Told 
eah 3 1 Cal 397 (405) In case of forest lands the act of cutting wood 
thenng forest produce and pasturing cattle if such acts are accompanied 
th an assertion of the ownership of the soil would be evidence of ad 
ssession — Stvasubra nanya v Secretary of stale 9 Mad 285 (301) 

To constitute adverse possession it is sufficient if there is an 
hold the thing as owner and if some overt act is done upon 
xccution of that it is not necessary that 

any particular ^V.1. — .1 11 — * — * — 
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s5 5 ( 3 ° 3 ) Moreover, It b rot necessity tint some acts should abravj to 
done ttfen tk$ ipei In dispute itself, but it b enough if some overt ads of 
ownership were done in tthtton ts that spot, as for instance, entice is { 
It — Clark v. FlpKimh nr. L It 6 App Cos 1G4 

in case of a tanV «’e mere appropriation of the f sh rna> not rtccssarl* 
ly constitute a tvrr«e peesesaion, but acta of an obviously p-opnetanr 
character »uch as sul I-tting mortgaging or rr-cxcavition of ttc tarl if 
the expenditure of large sums in clearing silt out of it, or the construction 
ot masonrv sluices in it will constitute adverse possession — ptjyCl**/ 
Matin’ \ tiu-a* LkarJri. it C \\ ?» 199, 33 Jrd Cas 60 (63) ; 
froma ' S/e re fan cf Slatr so M I J 74 33 Mad 3^ j 

A Ut ot Ian I which was of no use to the owner was used t) a rn* v * 
Inuring landholder hr various temporary purposes ard for mornftlai 
twelve )Tin he tuilt a privy, a hut and a shed for cows, gnats etc bet 
at) these st'ucturrs were of a fim$> and temporary character, it was 
leU that u'er of this tort was insufLco-nt to give a title to the lard Vy 
adverse psvsevsion l ser of tl is »crt is common in tl is country and extl'e* 
nn {Articular attention It is not intended to derote ror undrrstnM tv 
denc ting a claim to the owumHpof the land ‘Vs also, tie acts of tf»pwf-; 
rubles h <n the land cf another arJ placing thereon pieers of furritcre, 
scafliVling t uiMing natenalt etc are done in almost every part of t’~i 
country without any claim to osnrnl Ip tving Hereby intended — f>j«* 1 
v Co n’Jst It !»■ n 33' <Jt». »|i) It would Is* teyond fratm to I« VI 
that the nere errcti n of a few thatcled strtctn'cs cr the planting of a 
few tree* < ti tie si av»r 1 m 1 of anolhe* [s any proof of an Intention to oempy 
tie Isr J adversely to t‘e owrer — /lr In » l a. kmi * lnd C*» 70' (*»» > 
(0»J) ) T‘e us^ 1 1 9 small |secr 1 f plaintiff » vacant land 1 y the def<"\’a*t 
for tte jurymen i f a toekvard siouVl rot te juC c>»-nt to eo^vtitu’e a ’verse 
pwifMlco, s jecia’lyr w ten t’e parties are 1/olUrs— Ci*i la.ie/1 s. Vsft* 
iml, it Mid 3J (JS) Tie oe p| the |liirtifl i stan !o-nl »u’r l»r ! I7 
the rnj’U urs and tie jersers tnjloytd in tie reigl toenrg ri '» »* 
a coaler ent place far arswermg the ral 1 of nitu'e, does cot tm’i'd* 
•d *c"vt user, iidtvd these ac*» are rot acts of josaeasion a! all— Jefr*J>* 
v lfafad/% jj C *1 »/| (971) 

IVwtu.ir <1 s/tn-s of the Urd c~ly r» - snt 1 « 1 -eVI to m'l’i'd* 
ivritrsttivs psicii 1 < f the ti »o as to e-atle tie (r«ii?wr to cl'va 
tiers* y a t.’l" I) t*« »'« V ly b-sita'j n — 1( «.’■ v Tdi J'/a* 

JI tat it 7 (I J) .*•»**' /hsla/»*V C^i.jXl, |jC-LJ t s t \r * C»* 
fi* lyr'J . M V'»« J*/*/" v J'nwxJ* ?,*!% j 4 Cal *}* I xt t« m** 
save* ji'i aj« jn«i < f a tract 1 f hr.J r a) 1 » esi'err* rl t’e p 4 
im,«rflU«h '.atl H-vta <* If a U*j* t*\* is serTevos’evl ty tn’je* 
*<t»d riicirrisitildsi al'Uttdr'isiiiUpstm erflVah w 
t,«l» I/l..i»«,LI tA|j Cas i»4 \\t#n a react <f b' wt‘* 

* wt«a! Uvv'i'j baa tree lUttflcvt (li, 9 A! Si at-J M'* 
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ownership bxve two done upon xanmn portions ol it such arts 0! enjoy 
meet nav he accepted as evidence of the posse«*ion of the whole — S«6a* 
tvlran anj a \ Stcrttary of State g Mid 285 (305) Where there arc cir- 
cumstances to link together various portions of ground the possession 
of a part amounts constructively to adverse possession of the whole— 
SumA Chandra ' Siifi hanta 51 Cal 669 (670) 

Where lands are held as remuneration for s*rvices the mere fact that 
the per«on who holds the lands docs not render the services ts not sufficient 
to male the holding advene to the landlord just as non payment of rent 
b} a tenant to his landlord docs not constitute his possession adverse to the 
landlonl To make the holding adverse there must l>c over and above 
the omission to render service an active assertion of an adver*c nght 
on the part of the defendant by a refusal to perform the 'crvicc or a claim 
to hold the land free of such service — RomargottVa v Bhtmnjt 23 Bora 
602 (606 607' 

So long as a person is in fermisttie occupation of land, lus posses- 1 
sion does not become adverse Thus the defendant executed a docu- 
ment on the 3rd May 1880 in which he admitted that the house which he ! 
(the defendant) occupied belonged to the plaintiff and promised to vacate ] 
it at the end of two yean from the date of execution of the document I 
In September 1893 the plaintiff brought a suit to recover possession of j 
the house Held that the amt was not barred as the cause of action 
arose not from the 3rd May 1880 but from 3rd May 1882 (end of 2 jears 
from the execution of the document) During these two )oars the defen 
dant's possession was permissive and not adverse it commenced to be 
adverse from 3rd May 1882 — Shnrudrappa v lialappa 23 Bom 283 (286), 
see also Gobmda Lai v Debendra Nath GCal 311(314) Similarly, where 
plaintiff g husband conveyed to her two houses in satisfaction of her dower, 
and continued to reside in one of the two houses as before such residence 
must be treated as permissive and on behalf of the plaintiff, and was not 
adverse to her nght over the property — Ibrahim v Jsa Rasul 41 Bom 
5 (« 2 ) 

A person who bolds possession on behalf of another does not by a mere 
denial of that other's title make his possession adverse so as to give him- 
elf the benefit of the statute of limitation Thus, a wife who hold* 
possession on her husband s behalf, during his absence cannot acquire a 
itle by adverse possession against her husband however long her husband 
nay be absent — Bijoy Chandra v Rally Prosanna 4 Cal 327 (329) a 
icensee (whose possession is only permissive) cannot claim title onh fr 
possession, however long, unless it ts proved that his possession 
dverse to that of the licensor to his knowledge and with lus acquies 
ioioth Ambit Nayar v Secretary of Slate, 47 Mad 572, 582 (PC) 
as 833 AIR 1924 P C. 130 
Possession does not become adverse when the intm/ion to hoi 
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is wanting Thus B and his wife R adopted G (the plaintiff) by an tm 
registered deed of adoption which provided that G was to become foil 
owner of the estate after the death of both B and R B died in 1894 
shortly after Jf drove away G from the house In 1902 she executed 
two leases to defendants and died m 1907 In 1909 plaintiff (the adopted 
son) brought this suit to set aside the leases and to recover possession 
the defence was that the suit was barred by adverse possession of R from 
1894 to 1907 It was held that no limitation barred the plaintiff s suit 
The deed of adoption being unregistered could not of course give a hfe 
interest to R and therefore R s possession was wrongful , but since the 
plaintiff honestly though wrongly believed that R was entitled to posses 
sum for life and since she herself shared that belief and so remained in 
possesion her possession was not adverse to the plaintiff but merely 
permissive as the mtcntufn to hold adiersr.ly in order to obtain an absolute 
estate was wanting- — Ptrsab v Gurappa 38 Bom *27 (238) 24 It’d 
Cas 716 

Another important principle to be borne in mind is that the possession 
of the defend in t does not become adverse to the plaintiff until the plain 
tiff is entitled to immediate possession As observed by Mr Justice 
Markby By adverse possession I understand to be meant possession b) 
a person holding the land on his own behalf or on behalf of some person 
other than the true owner the true owner having a nght to immediate 
possession — Bejoy Chundtr v Rally Pros anno 4 Cal 327 (3*9) This 
well known rule is conveyed m the maxim contra non vaJentem agtre non 
turrit prescript 1 e prescription does not run against a man donng 
the time when he »s not entitled to immediate possession — Taruboi v 
Vtnhatrao 27 Bom 43 (5*) Malkarjun v Amnia 42 Bom 714 (7*®) 
Chinto v Janht 18 Bom 51 (57) 

The possession of the defendant does not become adverse to the 
plaintiff where there was no notice or knowledge or circumstance that 
could have given notice or knowledge to the plaintiff that the defendant a 
possession was in displacement of his nghts Until the plaintiff had 
reason to know that his rights were invaded there could be no necessit> 
for him to take action Knowledge on the part of the person whose 
nghts are invaded is an essential element Of adverse possession — Tanibai 
v Venkalrao 27 Bom 43 (69) But actual knowledge is not necessary 
Knowledge may be presumed from an open and notonous act of taking 
possession — Tarubai v Venkalrao 27 Bom 43(52) Mitra s Limitation 
p 135 Angell on Limitation p 292 

Possession in order to bo adverse, must have been used openly and 
without nny effort made or step taken to effect concealment — Rains v 
Buxton (1880) 14 Ch D 533 (540) The possession taken must not be 
Clandestine The possession in order to npen into a prescriptive title 
must be Juridical and have none of the viha possession (t as clam in out 
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frecano And if in its inception it is vitiated by its clandestine, violent 
or permissive character, it most lose that character and become open, 
peaceable and as of nght before it can cause time to run — Tarubai v 
Yenhxtrao, 27 Bom 43 (53) 

Possession is never considered adicrsc if its commencement can be 
referred to a lawful title — Do* \ Bnghtucu 10 East .583 Bhasrab*ndra 
v Jiajendra, 50 Cal 487 ($89) The possession of a manager of a family 
or guardian does not become adverse until he has distinctly repudiated 
the management or guardianship — A 'abab Mir Sayad v Yastn Khan, 17 
Horn 753 ( 7 58) One who holts possession on behalf of another cannot, 
b) a mere denial of that others title make his possession adverse so as to 
give himself the benefit of the statute of Limitation- — Bejoy Chandra v. 
Rally Prosanna 4 Cal 327 (329) There must be some adverse act, so 
that if the possession has commenced and continued in accordance with 
any contract, express or implied, between the parties in and out of posses- 
sion, to which the possession may be referred as legal and proper, it cannot 
be presumed adverse — Dadoba v Krishna, 7 Bom 34 (39) That is to say, 
if there be no adverse act, nothing overt and no unmistakable ouster, 
or taking of possession, and all that is done is referable to or consistent 
with and susceptible of explanation by, some title which docs not impugn 
but recognise the nght of the person seeking to recover possession, there 
can be no possession adverse to that person without notice or inti- 
mation to him of some kind, that an adverse claim has been set up in oppo- 
sition to his right theretofore recognised — Taruba » v Venhatrao, 27 
Bom 43 (33), Ittappan v Manavihraman, 21 Mad 133 (139) A person 
who js once in possession in a fiduciary character does not cease to hold 
in that character merely because it becomes uncertain who is the actual 
person to whom he has to account — Lyell v Kennedy, 14 App Cas 437 

Where a decree has been made declaring a right to and directing 
partition, but no proceedings have been taken in execution of the decree, 
and the parties have remained in status quo without any partition having 
been made, neither party can claim against the other to have been in 
adverse possession of any portion of the property — Nasratullah v. Muji- 
buHah, 13 All 309 (315) 

Advers- possession and easem*nt distinguished — If a person stands 
in such relation to a particular thing that be has in fact dominion over jt, 
and if he and those under whom he claims have in fact exercised this 
dominion from time immemorial or for the penod fixed by the law of 
prescription, he becomes the legal owner of the thing , hut in order that 
the possession may generate ownership, it is necessary that the possessor 
should hold the thing exclusively, and for himself as owner In other 
words to constitute adverse possession two things are necessary, viz 
physical fact of exclusive possession, and the intention to hold for * 
as owner If, on the other hand, a particular act is done upo 
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with the belief that another is Us owner and not with the intention to 


hold as owner, and if the particular act has been done continuously for 
the penod fixed by the law of prescription, the person doing the act 
acquires a legal right to do that act, though the thing Upon which it is done 
is in other respects tinder another's dominion In principle, the act done 
is one of ownership or evidence of casement according as the person doing 
it asserts general ownership or a particular right in another’s property, 
and in the first case the act of enjoyment is designated possession and in 
the latter case quasi possession This is the distinction in principle 
between acts of ownership and acts which are done in the exercise of 
easements— Sivasubramanya v Secretary of State, 9 Mad 285 (302 303) 
613 Adverse possession by tenant against landlord —There can be no 
adverse possession by the tenant during the term of his lease A person 
who lawfullv came into possession of the land as tenant from 3 ear to year 
or for a term of years, cannot, by setting up during the continuance of such 
relation any title adverse to that of the landlord, acquire by operation of 
the law of limitation any title as owner or any other title inconsistent with 
that under which he was let into possession But the tenant can after 
the determination of the tenancy set up and acquire by prescription, against 
the landlord, a right as owner or such limited estate as he might prescribe 
for — Seshanmav Chickaya, 25 Mad 507(5x1) A person coming into pos 
session under a lease which is invalid or void as against the person seeking 
to eject him is really a trespasser, and as such, after the expiration of the 
penod prescribed by Article 144 acquires by prescnption the limited nght 
under the lease whether it be a lease for a term of years or a lease in petpe 
tuity Seshamma v Chiikaya, 25 Mad 507 (511, 512) Budesab v Ha» 
manta 21 Bom 509, Thakore Tatesinghji v Banian] t, 27 Bom 515(537) 

' A tenant s possession, unlike that of a stranger, is in its inception in 


subserviency to and consistent with the landlord’s Utl c . and as dunng the 
existence of the tenancy the tenant is bound to protect the interest of the 
landlord, the landlord has a nght to act upon the supposition that bis in- 
terest has not been betrayed and that no change in the character of the 
possession has taken place unless and until it is brought home to him that 
the contrary is the case Therefore, though the law does not absolutely 
disable a tenant from disclaiming bis landlord’s title and claiming to hold 
in is own right, yet if he does so. the statute does not begin to operate 
unless the possession hefore consistent with the title of the real owner 
becomes tortious and wrongful b y the disloyal acts of the tenant, which 
mus ® open, con inued and notorious so as to preclude all doubt as to the 
character of the holding or the want of knowledge on the part of the 

Z T„ (u 5 > 589 at p — ,n A,, f 

tenant & t , , and tile assertion of the claim to bold on the 

tenant s own account take Dla^» j 

P ace during the currency of a definite tern* 
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then the tenants possession does not necessarily become adverse imme- 
diately For in such a case the term would become forfeited only if the land- 
lord does some act showing his uitcntion on the ground of the denial of his 
w title to determine the tenancy In the absence of such act the term sub- 
sists and the possession is in law, possession under the lease But the 
moment the term comes to its natural termination by effluxion of time, the 
dislo>al tenant s possession becomes adverse — -per Subrain am a Aiyer J 
in Ittappan \ Vanafkratnan 21 Mad 153 (163) 

Where the parties are landlord and tenant the acts which are relied 
on as evidence of ad scree poS'cssion must be such that thev were inconsistent 
with the purpose to which the landlord intended to devote the land The 
acts of the tenant must be such that they amount to an assertion of 
possession adverse to the landlord and not acts which were preimatly 
done with his permission or consent Thus in the case of lot or waste 
lands, the cutting of grass and grazing of cattle would be ordinary a-*j by 
which possession would be asserted but if these acts are te-j-v dw 
bv tenants on the waste lands of their landlord, tbeycarmof b* f+’A 
to amount to adverse possession because thes- acts a** *«/• zx 
ordinan ! v be done on the waste lands of the landlord witV/-t *nr/ * — y - 

bemg raised and are in fact acts presumably do*-** »-*»• 1— 

Wall Ahmed v Tota Meah. 3» Cal 397 (405) TL- f. . ,• 

of user committed upon land which arc net in~-« tv-* »-««, jt*. 
enjoyment of the soil for the purpose for wild, A 

do not amount to adverse possession — Leigh r Jwi, p j, • } x fj 

264 1273) 

Persons who claim to be tenants of v—ty* ***<- Us'k t »• tsft 
acquire any title to a permanent tcna-<-yx= * eV*/, , /4(; y v , f 

years adveree possession as against th- ^ 

the lands — Madhavrio v Haghunath 47 JLoss »/, fcy /}» C ) 2* J//a 
L II 1005 74 Ind Cas 362 J 


Mere non payment of rent by a tense* ^, iV ^ 
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the knowledge of the other party acquire by the operation of the Jaw of 
adverse possession a title as owner or any other title inconsistent with 
that under which he was let into possession — Bah ha Singh v Ram Naratn 
47 All 73 S2 A L J 905 AIR 1925 All 133 

When a mortgagee in possession under a usufructuary mortgage holds 
over after the time limited in the mortgage deed for surrender of the 
property his possession does not hy that fact alone become adverse to the 
mortgagor who still has a penod of sixty years within which to sue for 
recovery of possession — PoJthpa’ v Btshan 20 All 115 (117) Wlere 
a mortgagee pa vs only a part of the consideration and is in possession of the 
whole of the mortgaged property he cannot by the mere assertion of a far 
ger interest than what v, as vahdly passed to him nnder the mortgage ac 
qmre a title by t2 years possession The mortgage is valid to the extent 
of the amount actually advanced and the mortgagee s possession of the 
property is not adverse to the mortgagor The latter can redeem it within 
sixty years under Article 148 — Raj at Ttruntal v Panila Muihial 35 Mad 
U4 t**S>) 

Bnt it would he going too far to say that in no possible case can a mort 
gagee set up an ad\ erse title to the mortgaged property A mortgagee can 
set up adverse possession if his possession at its inception was that of a tres 
passer — Jtwa Khan v Lakhtni Chand 232 P L R 1911 Thus where a 
mortgagee obtained an unregistered sale of the equity of redemption and 
thereafter held possession of the property for more than 12 tears heli 
that the unregistered sale-deed though inadmissible to prove the parsing 
of the title to the vendor was admissible for the purpose of determining the 
nature of the pos'ession taken by the vendee (mortgagee) The deed of 
sale did not create any title in favour of the mortgagee leaving him in the 
position of a trespasser and as his possession extended for over a period 
of 12 years he became full owner D { the land — Qadar Btihsh v Mangha ^ 
Jlftil 4 T ab 249 (251) 73 Ind Cas 8R0 AIR 1923 T ah 195 Shro Nath 
v Tulsipat 12O L J 139 AIR 1925 Oudh 385 So also where a mort 
gagor surrendered his equity of redemption to the mortgagee but there 
was no registered deed the possession of the mortgagee thereafter for more 
than ra years perfected his title to the property — BasJnr Hussein v 
Chandrabal 25 O C 83 A I R 1922 Oudh 133 Where a mortgage of 
a certain property was executed by persons other than the real owner 
who however was aware of the mortgage and acquiesced in it the mort 
gagee s possession became adverse to the real owner from the date of the 
mortgage and the persons who executed the mortgage were entitled to 
redeem to the exclusion of the true owner- — Pursoffatw v Sagaji 28 
Bom 87 (91 92I A mortgagee remaining in possession of the mortgaged 
property for more tham2 years m full ownership in satisfaction of the 
mortgage debt under an oral sate from the mortgagor acquires an 
absolute title to the property and the mortgagor s right to redeem is 
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extinguished — KatuLxsam \ Chtnnabha 44 Vad 253 257 (dissenting 
from A ri> aputhtra v V itlhuk nmarasaamy 37 Mad 423) 

The parties to a mortgage by conditional sale entered into an egree 
ment wtcreby the mortgagor gave op all his equ tj of redemption m the 
property mortgaged The agreement was not registered but both the 
parties consented to tl e compl-te transfer of the equity of redemption 
and both parties acted on the agreement for nearly 40 vears On a suit 
being Lrougl t by the mortgagor for redemption held that the mortgagees 
had been in adverse possession Iot more than 12 years and the suit was 
barred — Khadu v ^hro Parsort 39 All 423 (426) 17 A L J 366 

615 Advrs* possession ty ca mortgagor — Were property has been 
mortgaged by several co sharers and one of them redeems it the posses 
sion of the redeeming co shaTer does not become adverse to the other 
co-sharers until there is an assertion of an exclusive title and submission 
to the right thus set up The principle is that as long as a possession 
can be referred to a Tight consistent with the subsistence of an ownership 
in being at its commencem'nt so long must the possession be referred 
to that tight rather than to a light which contradicts the ownership — 
Ram Chandra v Sadashtv n Bom 422 (42 1) Bhaudtn v Sheikh Ismaxl 
11 Bom 423 (428) Fahx Abas v Fak 1 Nurudin 16 Bom 191 (196 ) 
Chandbhat v Hasanlhax 46 Bom 213 (215) 

Even if the co mortgagor after redeeming the property re mortgages 
it to a third party this in itself woull not amount to adverse possesMon 
as against the other co mortgagors — Moxdtn v Oothumangaxnt 11 Mad 
416 (417) Ram Chandra v Sadashtv n Bom 422 

But if the mortgage is a usufructuary one and the amount is satis 
fied out of the usufruct one co mortgagor cannot take possession of the 
entire property from the mortgagee but is entitled to recover only his 
individual share If howeser he takes possession of the entire property 
he is then deemed to hold the shares of the o*her co mortgagors adversely 
to them — Gobardhan v Sujan 16 A 11 *5\ (256} Inayel Hussein v Alt 
Husetn 20 All 182 (184! But if the usufructuary mortgage is redeemed 
by one co mortgagor by paying the money out of his own pocket and is 
not redeemed out of the usufruct the rede ming co mortgagor can retain 
possession of the property as a lienor until he is pari the shares of the 
money' payable by the other co sharers and such possession is rot adverse 
to them — Ramehanira v Sadashtv 11 Bom 422 (42 4 J 

616 Adverse possession by third party against mortgagee cr mort- 
gagor — Possession of mortgaged property obtained by a third party 
by 01 ster of the mortgagee in possession is not necessarily adverse to the 
mortgagor also since the lattens not entitled to xmmedxatr possession during 
the existence of the Mortgage the possession can become adverse agai 
the mortgagor only after he has become entitled to possession after 
faction of the mortgage — Muhammad Husain v Muttx Chand 27 
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(396) , Vithoha v Gangaram, izB H C R 180, Chmto v 18 Bom 

5 * (58) Ismdar Khan v Ahmad Husain 30 All 119 (122) , Iltappan v 
Manavihrama 21 Mad 153 {164) Shambhn v Nam a 35 Bom 438 {442) , 
Tarabat v Datlaram 49 Bom 539 AIR 1925 Bom. 465 In such a case, 
a suit for possession by the mortgagor or those claiming under hun will 
not be barred although one by the mortgagee may be — Chtnla v Jatiki 
18 Bom 51 (56) The mortgagor, having once put the mortgagee in pos- 
session ordinarily has no right to possession himself until the mortgage is 
paid off The mere fact of the mortgagee's letting the property go out 
of his possession cannot give the mortgagor such a nght before payment^ 
And the party in possession though lie may be a trespasser, would ordinarily 
be able to defend an action of ejectment at the suit of the mortgagor bv 
setting up jms terln— Chmto v Jankt, 18 Bom 51 (58) See also Kunwar 
Sense Darban 38 All 411 (415) If the true owner (mortgagor) has no nght 
to immediate possession it is practically immatenal to him who is m posses 
sion Having no nght to possession himself, he cannot eject the person 
in possession — Tarubai v Venkabao 27 Bom 43 (51) If the trespasser 
pleads adverse possession both against the mortgagor and the mortgagee, 
the burden lies upon him to shew not onlv that lus possession was adverse 
to the mortgagor — Chtnlo v Jankt 18 Bom 51 (54) but also that the mort 
gagor had notice that the trespasser was holding in denial of the mortgagor's 
nght — Penyav Shanmuga*undaram 38 Mad 903 (915) F B Prima facte, 
the possession by the trespasser by ouster of the mortgagee in po session is 
not full proprietary possession but is possession of a limited nature which 
would have the effect ordinanly of extinguishing the limited interest of the 
mortgagee and vesting it in the trespasser But there may be cases 
where the adverse possession against the mortgagee would also be adverse 
jpossession against the mortgagor as for instance where the mortgagor is 
entitled to immediate possession or where the possession of the trespasser 
is coupled with a denial of the title of the mortgagor also — Jsmdar Khan v 
Ahmed Husain, 30 All 119 (121) Pertya Aiya v SAaninMgasttnd'iraw, 
38 Mad 903, 913 (F B) In such a case a suit for redemption brought 
by the mortgagor or his heirs would not fall under Article 148, but would 
be governed by Article 144 and would fail if the person in possession 
succeeded xn proving that his possession was adverse to the mortgagor 
for more than 12 years pnor to the suit— 7 ?m» Pi an v Budh Sen 43 All 
164(168) Jai Gobmd v Abhairaj, 26 O C 308 AIR 1924 Oudb 40* 
Thus the plaintiff mortgaged his house with possession for a term which 
would expire in 1917 The mortgagee was dispossessed by the defendants 
in 1898 In 1908 they made certain additions to the building and when 
the plaintiff remonstrated with them they denied the plaintiff s title to the 
eqmty of redemption The plaintiff then broughtAis suit for a dedara 
tion of lus title Held that the possession of the trespasser was not adverse 
to tho plaintiff from 1898 to 1908, but it became adverse in 1908 when the 
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plaintiff's title was repudiated — Pena Aiya Atnbalam v Shuntnuga 
Sundamm, 38 Mad 903 (F B ) As long as the mortgagee is in possession, 
he and all claiming under him represent the mortgagor s possession 
If the mortgagee in possession is dispossessed by a 'third party on 
grounds affecting only his right, (e g his right as heir to represent the 
original mortgagee or his nght to possession m spite of a third party’s 
hen on the property,) then the dispossession of the mortgagee obviously 
does not impeni or call in question any nght of the mortgagor, and 
the mortgagor is not concerned or entitled to insist on being immediately 
restored to possession, and the possession taken is not adverse to him and 
cannot cause tune to nm against him But if there is an unequivocal ouster 
of the mortgagee by the third party preventing the possession of the mort- 
gagor from continuing altogether by leaving no room for doubt that the 
person taking possession does not profess to represent the mortgagor but 
to hold in spite of him, then the mortgagor has a nght to insist on immediate 
possession, because m such a case the mortgagor is as effectually and unmis- 
takeably displaced as if there had beca no mortgage at all When an oustec 

takes place in that manner, the mortgagor knows that no one is in pos- 
session who can represent or continue his possession or who is entitled pre- 
ferentially to possession, and therefore be becomes entitled {and it is neces- 
sary and his duty) to claim possession immediately , if he does not protect 
his nght, his equity of redemption will be barred— Tarubai v Venkatrao, 
27 Bom 43 (68, 69) When the person taking possession of the mortgaged 
property shows by his acts or by hxs open declaration avows, that lie does 
not pretend to represent either the mortgagee or the mortgagor, but is 
exercising a nght claimed entirely on his own account, the disseisor affects 
not the mortgagee s interest alone, but the mortgagor s, and the mort 
gagor, having no one in his place professing to hold for him, is entitled to 
seek recovery and is under the necessity of taking action as if he had been 
personally ousted — Tarubai v Venkatrao, 27 Bom 43 (58) See also 
Puttappa v. Timmap, 14 Bom. 176 (179) , Ammu v Ramakruhna, 2 Mad 
226, and Cholmondeley v Clinton, (1820) 2 J & W 1 (at pp 186, 187) In 
this English case, in which the owner of the equity of redemption had full 
notice of the claim of the trespasser. Lord Chancellor Eldon observed : 
* I sa>, without entangling myself with the difficulties about seisin and 
intrusion, I am of opinion that the adverse possession of an equity of 
redemption for 20 years is a bar to any other person claiming that equity 
of redemption, and it is an adverse possession which produces the same 
effect as those things you call abatement, intrusion and disseision which 
belong to legal estates It is an adverse possession which has the same 
effect, and for the peace of families and for the peace of the world, I 
think, ought to have the same effect, and therefore without going through 
more of the case3, I submit it to your Lordships that this bill cannot be 
maintained " 

L 37 
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Ro also in the case ol a simple mortgage adverse possession by a 
stranger against the mortgagor (taken after the mortgage) does not become 
adverse to the mortgagee until the mortgagee is entitled to possession 
tl e principle is that adverse possession affects the interest only of the person 
who is entitled to wni cdiate possession and since the mortgagee under a 
simple 'mortgage is not entitled to immediate possession his title is not 
affected bv any adverse possession against the mortgagor The interest 
of the mortgagor that is his equity o! redemption is extinguished but 
the right of the mortgagee to enforce his charge upon the mortgaged pro 
perty remains unaffected — Pnya Saftht v Manbodh 44 Cal 425 (433) 
Kah Prosonnn v Tara Prasannn 13 C W N 815 Nandan v Jumtnatt 
3} All 640(645) l yap in v Sotttmma 39 Mad Six (F B) 29 M L J 

645 (overruling JJamnsmami v Poona Padayach t 36 Mad 97) 
J’ar/fcniarafJit v Z.askhmana 21 M L J 467 35 Mad 231 Raj Hath v 
Moral* Daj 36 AH 567 Lndbraok v Luibrook (1901) j h B 96 Where 
the defendant has been m possession adversely to the mortgagor for 
more than 12 years a suit by the mortgagee for sale of the mortgaged pro 
perties is governed by Art 132 and not by Art 1 4 f in as much as it is 
not a suit tor possession of immoveable property and the suit is not barred 
if it is brought within 12 years from the date on which the money becomes 
due The adverse possession of the defendant against the mortgagor (which 
began subsequent to the mortgage) does not interfere with the mortgagee s 
right to bring the property to sale — Rainatk v Narnyan 36 All 5 6 7 57» 
(T B) The possession of a person claiming to hold property adversely 
to the mortgagor does not become adverse to the mortgagee who has 
purchased the property at a sale in exec ition of a decree on his mortgage 
until after the sale when the owneTsh p in and the beneficial title to the 
land for the first time \ ests in him — Asmaiarv Makhan 33 Cal 1015(1019) 
following Pugh v Heath (1882) 7 App Cas 235 

If however the adverse possession of a trespasser begins before the ere 
cutton of the simple mortgage it will run against the mortgagor and mort 
gagee both — Nandan v Jumman 34 All 640 (645) Parthasarathy v 
I akshmana 35 Mad 231 Nallamuthit v Betha Natcken 23 Mad 37 (39) 
Thornton v France [1897') 2 Q B 143 The term adverse possession 
clearly implies that the person against whom adverse possession is exer 
cised is a person who is entitled to demand possession at the moment the 
adverse possession beeins Where such a person has the entire interest 
when the adverse possession begins he cannot by afterwards transferring 
a part of the interest by mortgage prevent the operation of prescription 
upon the entire interest— per Munro J in Parthasarathy v Lokshmana 35 
Mad 23I 1 ii M L ] 467 In other words a distinction shonid be drawn 
between cases In which the adverse possession of a third party began after 
the simple mortgage and cases in which the adverse possession began before 
the simple mortgage If the ad verso possession began after the simple 
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mortgage the adverse possession affected the nghts of the mortgagor alone 
but did not affect the nght of the mortgagee to bring the p'opertj to sale 
If however the adverse possession had begun before the execution of the 
simple mortgage it extinguished the nght of the mortgagor as well as the 
secnnty of the mortgagee This pnnciple was overlooked in the cases of 
Ramasicamt v Poona 36 Mad 97 and Prolab v Maheshuar 12 O C 45 
where it ml held that adverse possession which began against a mortgagor 
aft‘r the execution of the simple mortgage extinguished the sccurtty of the 
mortgagee also (This view proceeded from a misconception of the pnvy 
Council decision in Karan Singh v BakarAh 3 All r ) These cases are 
not good law The Madras case has been expressly overruled b> the sub«e 
quent Full Bench case of 39 Mad 811 and the Oudh case also should not 
be accepted as sound law 

An obstruction to a mortgagee obtaining possession {as purchaser) 
tinder his mortgage by persons who merely claimed a lien on the property 
and admitted the mortgagor 8 title to the property does not amount to 
adverse possession as against the mortgagee s title as purchaser — Puma 
nand v Jamnabai to Bom 49 (57) 

Possession obtained by a third party not adversely to the mortgagee 
but under an agreement noth the mortgagee cannot be adverse to the 
mortgagor It is only when the possession commences to be m opposition 
to or in displacement of the mortgagor s nghts and it comes to his notice 
or knowledge that it becomes adverse to him — Tarubat v Vcnkatrao 27 
Bom 43 (69) The pnnciple is that limitation does not begin to run against 
a plaintiff until he is under some necessity or duty to assert his title — 
Ibid (at p 68) Thus where after the redemption of a usufructuary irtort 
gage the tenants who Jiad been Jet into possession of the mortgaged land 
bj tl'e mortgagee continues In possession it was held that m the absence 
of notice to the mortgagor that the tenants claimed to hold adversely to 
him the possession of such tenants subsequent to the redemption was 
not adverse to the mortgagor, and they should be deemed to hold under 
the mortgagor under the same term as they held under the mortgagee — 
Chinnappo v Pathamappa 18 M L T 492 

If the mortgaged property is redeemed by a third party with the know 
ledge and consent of the mortgagor he gets a hen on the property which he 
mastenforce within 12 years under Article 132 but so long as the Jxen exists 
his possession is not adverse to the mortgagor If he does not enforce his 
lien within 12 years the lien will be extinguished anti if be still holds pos 
session of the property such possession is that of a person having no nght 
and therefore adverse to the mortgagor And if the adverse possession 
continues for more than 12 years his title will become perfect so that the 
mortgagor will be thereafter debarred from bringing a suit for redemption 
—Satnbhu v Kama 35 Bom 438 (443) If the mortgaged property had 
been redeemed by the third party without the knowledge and consent of 
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the mortgagor the possession o! the third party would have been adverse 
to the mortgagor from the date of redemption — Ibid (p 441) 

617 Adverse possession by vendor or vendee — It the vendor remains 
in possession after sale such possession is adverse to the purchaser and 
if the purchaser does not bnng a suit for possession within twelve years 
from the date of sale he will be barred under this Article — Anandct 
Coomariv Att Jatmn nCal 429(231} Tewv Jones 13 M &W. 12 

If a sale takes place by an unregistered sale-deed the possession of the 
purchaser under that deed becomes adverse to the vendor from the date 
of the invalid sale—SSeonaft v Tuls* Pal 12 O L J 139 AIR 1925 
Qudh 385 Qadar Buhsh v Mangha Mai 4 Lah 249 (251) Mahipal V 
Sarjoo 13 O L J 326 AIR I926 0udhi4i Bashir Husain v Chandra 
i>a\ 25 O C 83 AIR 1922 Oudh 133 Jaso&a v Janak Misra 4 
Pat 394 

Possession by vendor as tenait — The plaintiff purchased some land 
under a deed of conditional sale which provided that the purchaser should 
become absolute owner if the vendor did not exercise his right of repurchase 
in ten years After the execution of the deed the vendor according to 
the terms of the sale deed remained in possession of the property as a 
tenant under the purchaser and as such he and h»s representatives conti 
nued to hold over for more than twelve years after the date fixed in the 
sale deed Held that the possession of the vendor after the date fixed 
in the sale deed was that of a tenant holding over after the expirj of the 
term of the lease and did not become hostile to the plaintiff so as to defeat 
the latter s claim to recover possession — Anantha v Holey a 19 Mad 
437 (439) 

618 Adverse possession by trustee, Mohant, etc — Where a trust 
is express even though the cestui gue trust chooses to put up with the acts 
of the trustee and to take no steps to recover the trust property for more 
than twelve years yet he is not barred when he does so choose to pursue and 
endeavour to recover it Section 10 applies to the case Bat where the 
relations between the trustee and the cestui gut trust are not express bat ha' e 
arisen by implication of law only (e { in case of a resulting trust upon 
failure of the declared trust) then if the trustee assumes an adverse attitude 
towards his cestui gue trust the latter must seek h« remedy within the 
penod of twelve years But so long as the trustee occupies the position 
of a trustee as soon as the declared trusts have failed and there is a 
resulting trust in favour of the settlor (t e so long as he does not assume 
an adverse attitude) his possession is essentially that of hi3 cestui gue 
trust and can only be changed into adverse possession against the cestui 
gue trust by a conscious and deliberate act That is to Say he must 
repudiate all intention of holding for the resultant cestui gue frvsl 
and he must assert his intention of continuing to apply the trust 
fund to uses which the Court has declared or which are knows to 
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him to have tailed In that event his possession becomes adverse to his 
legal cestui que trust and if that person does not take steps within 12 
years he will not be able to avail himself of the provisions of section 10— 
Casamally v Cumbbhoy 36 Bom 214 (239 243 244) This case has 
however been disapproved of in Mahomed Ibrah m v Abdul Latif, 37 
Bom 447 in which it has been held that a person claiming under a 
Tesultmg trust is always barred bj the 12 years rule without reference 
to the question whether the trustee assumed an adverse attitude ' 
Adverse poss*ssion by third party against trustee or cestui que trust ' — 
Where a trustee in possession of lands has been dispossessed and the twelve 
years have run after his dispossession the cestui que trustenl although 
entitled successively on the pnor estate and estates will be barred— 
llych v East India Co , {1734) 3 P W ms 308 Similarly where a cestui 
que trust who has been let into possession by the trustees has been dis- 
possessed and the twelve years have run after his dispossession (whereby 
the cestm que trust is barred) the trustees are also barred — Melting v 
Leak (1853) 16 C B 652 In other words the rule that the statutes of 
limitation are no bar in the case of trusts vs only a rule applicable between 
the cestui que trust on the one hand and the trustee on the other hand , 
and it is not a rule extending to third parties who have been in adverse 
possession — Hovenden v Lord Annesley, (1806) 2 Sch & Lei 629 , Lewm 
on Trusts (5th Edn ), pp 623 625 

619 Averse possession against preceeding office holder becomes adverse 
against successor — Possession which has already become adverse against 
a preceding trustee or shebait becomes adverse against the succeeding 
trustee or shebait as well Thus if a trustee or mohant of a temple 
or a shnne alienates the trust property in violation of the trust and the 
alienee is in possession of the alienated property for more than 12 years, 
a suit brought thereafter by the succeeding trustee or mohant for posses- 
sion of the property is barred The penod of limitation runs from the date 
of the alienation by the former trustee and the succeeding trustee does not 
get a fresh period of limitation from the .time when he succeeds to the 
office as trustee The trustees form a continuing representation of the 
property of the temple or shnne , they are not in the position of holders 
of successive life-estates consequently limitation runs against tho idol or 
the shnne continuously, and not against each trustee individually as and 
when he succeeds to the office— Ntlmony v J agabandhu, 23 Cal 336 (545) , 
Dattagm v Dattatraya 27 Bom 363 , Pandurang v Dnyanu, 36 Bom 
135 12 Ind Cas 926 , Abdur Itasheed v Jankt, 9OLJ2AIR 
1922 Oudh 24 (23) , Puma Chandra v Kuikar, 9 Ind Cas 133 (134 
Chtdambaranatha v Naltasiva, 41 Mad 124 (133) Subbatya Pand 
v Mahammad Mustapha, 46 Mad 731 757 (P C) See also Chidai 
V Mtnammal, 23 Mad 439 (440) , Damodar v Lakhan Das 37 

(P C.) 
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But the above rule does not apply where a permanant lease was granted 
by the preceding trustee, and a succeeding trustee bnngs a suit to recover 
possession from the lessee In such a case the lease being valid during the 
lifetime of the alienor, the period of limitation rJns not from the date 
of the lease, but from the time when the plaintiff succeeds to the office 
as trustee — Subbaya v Mvhatnmad, 46 Mad 751 (756) P C , Abhiram v 
Shyatna Chatan 36 Cal 1003, 1015 (P C); Mutkusamter v Sree Sree 
melhamtht 38 Mad 356 (362). 

Where property is vested in th<* juridical person {idol of a temple) and the 
mohant is only the representative or manager of the idol an act of aliena- 
tion by the mohant is a direct challenge upon the title of the idol, and the 
idol or some person on behalf of the idol must bring a suit for possession 
of the alienated property within 12 years from the date of the alienation 
But where the property is vested in the mohant or shtbatl the act of ahena 
tion by the mohant or shebait is not a challenge upon the title of the idol 
though the property may be endowed property in the sense that its income 
has to be appropriated to the purposes of the endowment , and there is no 
adverse possession so long as the person making the alienation is alive , 
and the possession of the alienee becomes adverse after the death of the 
alienor, when a new mohant or shebait succeeds to the office— Mahant 
Ram Hup v Lai Chand 1 Pat 475 {483) 

620. Possession between co-owners, co-sharers etc: — Mere occu- 
pation or enjoyment or management of joint property by one co sharer 
does not constitute adverse possession as against the other co sharers, 
unless there is a disclaimer of the latter’s title by open assertion of a hos 
tile title by the former, or unless there is actual ouster or some act equiva 
lent to ouster — Baroda v Annada, 3 C W N 774 ; Ujalbt v Umakania 
•31 Cal 970 (973) Bhatrabendra v Rajendra 50 Cal 487 ; Ayenenussa v 
Sheikh Isuf 16 C W N 849 , Gobinda v Upendra, 47 Cal 274 {278) , 
Subbaya v Rajeswara 4 M H C R 357 ; Nth v Govtnd, 10 Bora 24 j 
Dmkar v Bhtkaji 11 Bom 365 , Gangadhar v Parashram, 29 Bom 300 ; 
Atnntav Shridhar, 33 Bom 317(322), Ittappanv Manavtkrama 21 Mad 
153 (159), Varaia PiJlm v Jeevaralnammal 43 Mad 244 (P C)j Haswn 
Alt v Ajzal Khan, 40C l J 30, Fatzuddin v Raju, 21 C, L J 192 f 
Hashmal v Mazhar, 10 All 343 {346) , Ahmed Raiu Khan v. Ram Lai, 
37 A 11 203 , Mubornfeunmssa v Muhammad Raja Khan, 46 Ah 377 (379) , 
Mahifal v Sarjoo, 3 O \V N xoo . Hardxl Singh v Gurmukh Stngh, 19*8 
P B 64 (P C). Chandbhai v Hasanbhai, 46 Bom 213(215); Veiayutham 
v Subbaroya 39 Mad 879(882) Many acts which would be clearly adverse 
and might amount to dispossession as between a stranger and a true owner 
of land, would, between joint owners naturally bear a different coosTruc- 
tion — Mahmad Ah Khan v Khaja Aldul Gunny, 9 Cal 744 (753), Prescott 
v Never s, (1827) 4 Mason 326 

V* here a special relationship exists betw een the parties, such as tenants 
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in common or members of an undivided family, the Court will presume 
that possession held b> one is possession held on behalf of all the co -owners 
or members of the family, and it will he on the possessor to prove that he 
held exclusive possession to the knowledge of those whose rights he seeks 
to afiect by his possession— Muthurakkoo Theian v Orr, 35 Mad 618(621). 
The entry on, and possession of, land under the common title of one co- 
owner will not be presumed to be adverse to the others but will ordinarily 
be held to be for the benefit of all the co-owners, for the reason that the pos- 
session of one co-owner is rightful possession and does not imply hostility 
as would be implied in case of possession by a stranger A co-owner might 
however establish a plea of adverse possession if it is clearly shown that he 
repudiated the title of his co-owners by an overt claim to exclusive owner- 
ship for more than 12 years before suit — Jogendra v Baladeo, 35 Cal 961 
(968, 969) , Clymtr v Dawkins, (1845) 3 Howard 674 , Hart Pru v. Jl/» 
Aung Kraw, 12 Bur L T 129 52 Ind Cas 619 And the burden lies 
on the defendant to shew, not merely that he has been in sole occupation 
of the disputed lands, but also that there has been a disclaimer by the 
assertion of a hostile title and notice thereof to the owner either direct or 
to be inferred from notorious acts and circumstances — Jogendra v Baladeo, 
35 Cal 961 (970) . Alma v. Kutls, 14 Mad 96 (97) Much stronger 
evidence is required to show an adverse possession held by a tenant m* 
common than by a stranger , a co-tenant will not be permitted to claim 
the protection of the statute of Limitations, unless it clearly appears that 
he has repudiated the title of his co-tenant and is holding adversely to 
him , it must further be established that the fact of adverse holding was 
brought home to the co-owner, either by information to that effect given 
by the tenant in common asserting the adverse right, or there must be 
outward acts of exclusive ownership of such a nature as to give notice to 
the CO tenant that an adverse possession and disseisin are intended to be 
asserted — Jogendra v Baladeo, 35 Cal 961 (969) "A silent possession 
accompanied with no act which can amount to an ouster or give notice 
to his co-tenant that his possession is adverse ought not to be construed 
into an adverse possession” — per Marshall c J. in MeClung v. Ross, (1820) 
5 Wheaton 116 

Thus, between brothers in a joint family, where no partition is proved, 
the mere fact that one of the brothers went to live m a neighbouring village 
would not make the possession of the other brothers who continued to live 
in the family house necessarily adverse — Jagivandas v. Bat Amba, 35 Bom 
362 (365). Where a part of the property inherited by two sisters was w 
the exclusive possession of one, and the rest of the joint property was m 
joint possession, the exclusive possession of the particular portion was not 
adverse to the other 6ister in the absence of any facts from which an adverse 
possession may be presumed — Barada Suttdan v. Annoda Sund 
3 C. W, N. 774 (776). Mere non-participation in the profits by one c 
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But the above rule does not apply where a permanant lease was granted 
by the preceding trustee and a succeeding trustee brings a suit to recover 
possession from the lessee In such a case the lease being valid during the 
lifetime of the alienor, the period of limitation n(ns not from the date 
of the lease, but from the time when the plaintiff succeeds to the office 
as trustee — Subbaya v Muhammad, 46 Mad 751 (756) P C , Abhtram V 
Shyama Charav 36 Cal 1003, roi5 (PC), Muthusamxer v Sue Sree 
methamthi 38 Mad 356 (362). 

Where property is vested m th* juridical person (idol of a temple) and the 
inohant is only the representative or manager of the idol, an act of aliena 
tion by the mohant is a direct challenge upon the title of the idol, and the 
idol or some person on behalf of the idol must bnng a suit for possession 
of the alienated property within 12 years from the date of the alienation 
But where the property is vested in the mohant or shebatt, the act of aliena 
tion by the mohant or shebait is not a challenge upon the title of the idol 
though the property may be endowed property in the sense that its income 
has to be appropriated to the purposes of the endowment and there is no 
adverse possession so long as the person making the alienation is alive . 
and the possession of the alienee becomes adverse after the death of the 
alienor, when a new mohant or shebait succeeds to the office — Mahant 
Ram Rup v Lai Chand, 1 Pat 475 (483) 

620. Possession between co-owners, co.sharers etc* — Mere occu- 
pation or enjoyment or management of joint property by one co sharer 
does not constitute adverse possession as against the other co sharers 
unless there is a disclaimer of the latter s title by open assertion of a hos 
tile title by the former, or unless there is actual ouster or some act equiva 
lent to ouster — Baroda v Annada, 3 C W N 774 ; Ujalbt v Umakanta, 
31 Cal 970 (973). Bhairabendra v Rajendra, 50 Cal 487, Ayenenussa v 
Sheikh Isitf 16 C W N 849 . Gobinda v Upendra, 47 Cal 274 (278) • 
Subbaya v Rajeswara 4 M H C R 357 ; Ntlo v Govind, 10 Bom 24 ' 
Diukar v Bhtkajt, 11 Bom 365, Gangadhar v Parashram. 29 Bom 300; 
Amntav Shndhar, 33 Bom 317(322), Itlappan v Manavtkrama 21 Mad 
133 (159) , Varada Pill at v Jeevaralnammal, 43 Mad 244 (PC); Kasim 
All v Afzal Khan, 40 C L J 30, Fatxuddtn v Raju, 21 C. L J * 9 2 l 
Ilashmal v M achat, 10 All 343 (346) , Ahmed Rant Khan v Ram Lad, 
37 AM , MubarabuMXZssav Muhofx/teaJ Raja XAax, 46 .411 377(379)’ 
Mahtpal v Sarjoo, 3 O W N Joo , Hardxt Singh V Gurmukh Singh I 9 * 8 
F R 64 (P C), Chandbhat v Hasanbhat, 46 Bom 213(215); Vtlayutham 
v S«66aroya, 39 Mad 879(882) Many acts which would be dearly adverse 
and might amount to dispossession as between a stranger and a true owner 
of land, would, between joint owners, naturally bear a different construc- 
tion — Mahmad Ah Khan v Khaja Abdul Gunny, 9 Cal 744 (753), Prescott 
v Nevcrs, (1827) 4 Mason 326 

W here a special relationship exists betw een the parties, such as tenants 
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in common or members of an undivided family, the Court will presume 
that possession held by one is possession held on behalf of all the co-owners 
or members of the family, and it will he on the possessor to prove that he 
held exclusive possession to the knowledge of those whose rights he seeks 
to affect by his possession — Muthurakkoo Theian v Orr, 35 Mad 618 (621). 
The entry on, and possession of, land under the common title of one co- 
owner will not be presumed to be adverse to the others but will ordinarily 
be held to be for the benefit of all the co o» ners, for the reason that the pos- 
session of one co-owner is rightful possession and does not imply hostility 
as would be implied in case of possession by a stranger A co-owner might 
however establish a plea of adverse possession if it is clearly shown that he 
repudiated the title of lus co -on ners by an overt claim to exclusive owner- 
ship for more than 12 years before suit — Jogendra v Daladeo, 35 Cal 961 
(968. 969) . Clymer v Dau-kins, (1845) 3 Howard 674 , Han Pru v. Ml 


Aung Kraw, 13 Bur L T 1*9, 52 Ind Cas 629 And the burden lies 
on the defendant to shew not merely that he has been in sole occupation 
of the disputed lands, but also that there has been a disclaimer by the 
assertion of a hostile title and notice thereof to the owner either direct or 
to be inferred from notorious acts and circumstances — Jogendra v. Daladeo 
35 Cal 961 (970) . Alma v Kuln. i, Mad 96 (97) Much .tmnjer 
evidence is required to show an adverse possession held by a tenant In- 


common than by a stranger . a co tenant will not be permitted to claim 
the protection of the statute of Limitations, unless it dearly appears that 
he has repudiated the title of his co-tenant and is bolding adversely to 
him , it must further be established that the fact of adverse holding was 
brought home to the co owner, either by information to that effect given 
by the tenant in common asserting the adverse right, or there must bo 
outward acts of exclusive ownership of such a nature as to gne notice to 
the co tenant that an adverse possession and dissusm are intended to bo 
asserted —Jogendra v Daladeo, 35 Cal 961 \ ... _ 

, .. . . . a silent possession 
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and exclusive occupation by another would not constitute adverse possession 
against the former in favour of the latter — Iltappan v Manavtkrama, 21 
Mad. 153 (159); Dwkar v. Bkthajt, xi Bom 365 (368). Mere non- 
participation in the rents and profits would not necessarily of itself amount 
to an adverse possession, but such nonparticipation or nonpossession may, 
in the circumstances of any particular case, amount to an adverse 
possession Regard must be had to all the circumstances, and the 
most important element is the length of time — Ayenetiussa v Sheikh 
Isuf, 16 C \V N 849 . Gobtnda v. Upcrdra, 47 Cal. 274 (278) As be- 
tween co widows, the possession of one is not adverse to the other, 
especially if the latter receives a maintenance allowance from the 
former — Indoobtinu v Girbhxtun, t2 \V. R. 158 

But it is not correct to say that one co-owner can never hold adversely 
to the other co owner The question depends upon the nature of the for- 
mer's possession Thus, one of the two brothers, joint owners of certain 
immoveable property, executed a deed of relinquishment in favour of 
the other (the plaintiff) The deed wa9 never registered, but the brother 
(plaintiff) in whose favour it was made remained in possession of the entire 
property Held that the document (though unregistered) was admissible 
in evidence for the purpose of showing the nature of the plaintiff's posses- 
sion from the date of the document, and that coupled with the other evidence 
in the case, it was sufficient to show that the plaintiff had been holding 
adversely to his brother — Jhampiu v. Kutramatu, 39 All 696 {698), T5 
A L. J. 761. See also 35 Cal 961 ated ante 

The possession of a co owner is not ordinarily adverse to the other 
co-owners. Bat where a person onginally entered not as a co-owncr but 
asserting a hostile title, and then became a co-owner and continued to 
assert a hostile title and exercised his possession to the exclusion of tbo 
other co-owner, his possession did not ceaso to be adverse — Panhaj Mohan 
v. Btpm Behan, 38 C L J 220, A I. R 1924 Cal 118 Ordinarily, sole 
possession by one tenant in-common is not adverse to the others, but sole 
possession by one tenant m common maintained continuously for a long 
penod without any claim or demand by the other tenants in common is 
evidence from which an actual ouster of the latter may be presumed^ 
Gangadhar v. Parashram, 29 Bom 300 ; Chandbhat v. Hasanbhai. 46 Bom. 
213 (zt6) S Muhammad Ishaq v. Nathu, 10 A L J. 59. 

After partition, the possession of one cosharer cannot be taken as posses- 
sion held on behalf of the others, even though the property has not been 
divided by metes and bounds — Beba v. Rohtagt Mai, 28 All. 479 (480) 

62OA. Adverse possession by Hindu female : — Where a widow is m 
possession of her hfe-estate in her husband's property, it is not competent 
to her, by mere assertion of an absolute proprietary title, in course of time 
to acquire such title by prescription against the reversionary heirs of her 
husband, who ate not entitled to obtain possession till the widow’s death-— 



Art. 144.] 


THE INDIAN LIMITATION ACT. 


5 % 


A nurtd Kour v Sed 1 Nanndan, 83 P R 1881 Bat where widows, who 
are only entitled to maintenance, take possession of the estate and dispose 
of it to strangers, and the possession of the widows and the strangers covers 
a pcnod of more than 12 3 ears a suit by the reversioners after the lapse 
of 12 years from the date of the widow’s taking possession, would be barred, 
unless such possession was under an arrangement with the reversioners — . 
5 Aaw Roer \ Dak Koer 29 Cal 664 (PC) If a Hindu widow who has 
not a scrap of title to the possession of the property (eg a widow, during 
the life of her son or son s widow) takes possession of the property not 
in the capacity of a widow but absolutely and without any qualification, 
and makes a gift of the property to strangers, her possession would be a 
bar to the title of all persons who claim as reversioners either of her husband 
orofherson — Lachkan Kunnarv Manorath, 22 Cal 445, 449 (P C) Where 
the widow asserted that she was entitled as full heir to the separate share 
held by her husband , where in a written statement in a suit brought 
against her she had asserted that she and her co widow were the heirs of 
their husband and had all along been in possession and ft was only as an 
alternative pleading that she set up a title to possession on the footing of 
a right to maintenance , where in an application to the Court she made an 
assertion publicly that she and her co widow were the heus and the only 
heirs to the property, from which assertion mutation of it to her name 
followed ,* where the widow made an absolute gift of part of the property { 
and where she made such public assertion of a right to exclusive possession 
from 1859 to her death in 1895. the true inference was that her possession 
was adverse, and the reversioner’s title was barred by limitation — Satgur 
Prasad v Raj Kishore Lai, 42 All 152, 157 (P. C ) Where, according 
to the custom of the community to which the parties belonged, the widows 
were excluded from inheritance, the widow’s possession for more than 12 
years barred the reversioners’ suit for possession — Desat Ranchhoddas v. 
Rawal Nalhubhat, 21 Bom. 1 10 (117) A separated Hindu died leaving two 
widows and a daughter in-law, the widow of his predeceased son. Upon 
the death of the two widows, the daughter in law took possession of the 
property and remained in possession thereof for more than 12 years, and 
after her death the reversioners sued to recover possession Held that 
as the wido w s daughter-in-law was not entitled to the estate, her possession 
must be regarded as adverse to the reversioners, whose cause of action 
accrued upon the death, of the two widows of the last male holder. The 
suit was therefore barred — Cajadhar v. Parbat », 33 All. 312 (314) Where 
the widow of a member of a joint Hindu family takes possession on the 
death of her husband of property which was in his possession dunng his 
lifetime, there Is no presumption that the possession taken is merely 
of a widow of a separated Hindu, In the absence of any evidence to ’ 
that her claim w as limited to a widow’s estate, she must be 
acquired full title — hah Char an v. Plan, 46 All 769 (772), « 
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AIR 1924 AH 740, Umatt Shankar v Aisha Khatun, 45 All 729, A. I R. 
1924 All 86, 74 Ind Cas 869 

Where, A, a widow who inherited the property of her husband and was 
entitled only to a limited interest, transferred certain property of her hus- 
band to B the widow of a predeceased coparcener of her husband in 1833, 
and the latter remained in possession of the property for more than 12 
years after the death of A (which took place in 1843) and then B transferred 
the property to the defendants as though she had absolute title in it and 
then died in 1886, and then the plaintiffs who were the reversionary heirs 
of the last male holder (and as such entitled to the property after A's death) 
sued to recover possession of the property in 1888, held that the suit had 
been barred long ago by the adverse possession of B for more than 12 jears 
after A’s death (1843) Although a widow s estate for life never constitutes 
a possession adverse to the reversionary heir, still since in this case B did 
not obtain the property as a widow but in a different capacity, her possession 
for more than 12 years after A’s death became adverse to the reversioners 
(plaintiffs) entitled to come in after A’s death — Mahabir v Adhihari, 23 
Cal 942 (P C ) 

Possession taken. by a Hindu widow under an arrangement with the 
other members of the family and in pursuance of an award, cannot be 
adverse to the members of the family — Radha Dulatya v Rashick Lai, 
45 All 1 (5) 

If a Hindu widow in possession of her husband’s estate never claimed 
to have anything more than the limited estate of a Hindu female, she 
did not acquire any personal title to the property as her slrtdhan, but 
she makes it good to the estate oi_herdeceased husband — Lajuanh v Safa 
Chand, 5 Lah 192, 198 (P C), 28 C W N 9&\ 80 Ind Cas 788 . Utnrao 
Singh v Pirthi, AIR 1925 All 369 , Chakradhar v Shabkant 6 P L T 
363, AIR t925 Pat 4 60 • Brtndaban v. Ram Naram, AIR 1925 AU 
330, 85 Ind Cas 449 If a widowed daughter-in law, who was not entitled 
to succeed to her father m-law’s property but was entitled only to main- 
tenance, was allowed to remain in possession of the property in hen of 
maintenance, and there was no evidence to show that she asserted any 
title adverse to the person entitled to inhent the property, held that the 
widow did not acquire the property as her slndhan, and that the only interest 
which the widow could have in the property was that of maintenance onlj 
Consequently, any alienation of the property made by her was voidable 
after her death by the heirs of her father in law — J a gm oh an v Prayag 
2 Saroyan, 6P.L T. 206, 87 Ind Cas 473, A I. R 1925 Pat 323 

6zi. Other cases of adverse possession — In case of a religious endow- 
ment, if adverse possession is proved, time will run not only against the 
ehebait but against the idol also, and time will run against the idol even 
in a case where no shebait has been appointed — Administrator-General 
v, Ralkissen, 51 Cal 953 (959). 
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Under a mortgage of 1S69 the mortgagee was entitled to immediate 
possession but by arrangements between the parties the mortgagor was 
allowed to remain in possession the nght of the mortgagee to claim posses* 
Sion being kept alls e The property w as sold by the mortgagor in the same 
jear A suit for pre emption was brought in respect of such sale and 
decreed and the pre-emptor thereafter sold the property to the defendant 
m 1871 The mortgagee sued the defendant for possession in 1883 The 
defendant pleaded adierse possession for more than twche y ears Held 
that the possession of a person who purchases property by asserting a nght of 
pre-emption is not analogous to that of an auction purchaser m execution 
of a decree He merel> takes the place of the original purchaser, and 
enters into the same contract of sale with the vendor (mortgagor) that the 
purchaser w as making There is pnvity between him and the vendor and 
he comes in under the vendor and his holding must be taken to be in ack- 
nowledgment of all obligations created by his vendor Neither the posses- 
sion of the pre-craptor nor that of the purchaser from him in 1871 is adverse 
to the mortgagee — Durga Prasad v Shambhu Nath 8 All 86 (90, 91) 

Where lands granted to one member of a joint Hindu family were 
held by the joint family adversely to the individual interest of the grantee 
and his son, for more than twelve years the nghts of the grantee and his 
son were barred — Vasudevav Magum, 24 Mad 387, 396 (P C) 

A wife during the prolonged absence of her husband who was errone- 
ously supposed to be dead, made a tnourast grant of a portion of her hus- 
band s estate The grantee remained in possession for upwards of 12 years. 
It was held that the lease being void, the position of the grantee was not 
that of a lessee but that of a trespasser, and that his possession for more than 
11 years had perfected his title — Bejoy Chunder v Kally Prosonna 4 Cal. 
327 ( 33 °) 

, Where the property of a deceased Hindu vests in an executor, m trust 
for the beneficiaries under the will, and the bequest fails such executor 
does not under the Indian law hold the property in trust for the heir of the 
deceased A Hindu executor takes no estate (unlike an English executor) 
but only a power of management, and upon the purpose for which the exe- 
cutor is to hold the property failing, the property undisposed of vests in the 
heir at once Consequently, the possession by the executor becomes adverse 
to the heir from the date of the testator's death — Kheroiemoney v Doorga- 
money, 4 Cal 455 (468) 

Where a person has been in possession of a property for over 12 years 
as legatee with an absolute estate under a will by a testator who had no 
disposing power over the property, and no objection has been made by the 
persons entitled to the property, the person in possession acquires an abso- 
lute title to the property — Ghanshamdoss v Sarasuathibat, 21 L W. 413, 
87 Ind Cas G21 AIR 1925 Mad 861 

Possession of plaintifi s land taken by an adjoining landowner • 
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[a mistake on the part q£ both parties as to the tree boundary is adverse 
to the plaintiff — Ma Shan v. Somasundaram, 1 Rang 492, AIR J9 2 5 
Rang Hi, 83 Ind Cas 132. 

621A. Adverse possession of a limited interest: — Possession of a 
limited interest in immoveable property may be just as much adverse for 
the purpose of barring a suit to recover that interest , m the same way 
as adverse possession of a complete interest in the property operates to bar 
a suit for the whole property ; consequently, such possession of a limited 
interest may be just as much adverse for the purpose of barring a suit for 
the determination of that limited interest, as adverse possession of a com- 
plete interest in the property operates to bar a suit for the whole property 
Such adverse possession for limited interest is good only to the extent 
of that interest, though it is a good plea to a suit for ejectment — Ishan v 
Ramranjan, 2 C. L J *25; Copal Krishna v Lahhnam, t6 C W N 634 
(636) 5 Jcharam v Ntlmony. 33 Cal 47° U76) . Madhaoa v Narayana 9 Mad 
244 1247) . Thahore Fateh Singhjs v Bamanji. 27 Bom 5*5 (53&) . Swartto- 
moyt v. sourtndra, 42 C L J* *4 . Sankaran v Penasami, 13 Mad 467 
(471) t Bhairabendra v Rajendra 5° Cal 487 (l9°) . Budesab v. llanmanta, 
21 Bom 509 If a trespasser while in possession claims a right less than 
the absolute ownership in the land, he will acquire by prescription only 
the inferior title set up by him The title acquired will be determined 
by the animus posstdendt of the trespasser — Muihurakkoo v. On, 35 Mad 
618 (d**) Thus, if a tenant encroaches upon the lands of his landlord 
outside his tenancy, and claims to hold these lands as part of his tenancy 
(* e he professes to hold those lands in his character as a tenant), and thus 
he holds possession of those lands for more than 12 years, the landlord's 
nght to eject the tenant and recover khas possession is lost , but his pro 
pnetary possession (1 e possession by receipt of rent) is not lost, because 
the possession of the tenant, so far as the latter nght is concerned, has not 
been adverse — Ishan v Ramranjan (supra) , Copal v Lakhiram (supra) » 
Muihurakkoo v. On, (supra) So also, where a landlord seeks to recover 
possession of land in his tenant’s occupancy, and the tenant on the allegation 
of a perpetual tenancy successfully resists the landlord’s attempt to dis- 
possess him for the statutory period, the tenant can successfully plead the 
law of limitation m bar| of a suit in ejectment by the landlord — Budesab 
v. Hanmanta, 21 Bom 509 (515). In other words, the tenant, by asserting 
a claim to hold as a permanent tenant, will acquire a permanent tenancy. 
The landlord 6 possessory right 1$ extinguished, but his proprietary interest 
(1 e , nght to receive rent) remains intact See also 27 Bom 5*5 (54&)* 

So again, where a tenant transferred a non transferable occupancy holding 
and the transferee was in possession for more than is years but he never 
lepudiated the title of the landlord but claimed to hold possession as tenant, 
held that a suit for recovery of actual possession by ejectment of the trans- 
feree (defendant) was barred by limitation- Although the defendant did 
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Dot set up an absolute title for the statutory period and had not consequently 
acquired by ad\crse possession such absolute title he has jet acquired by 
prescnption the limited interest wlich he has set up namely the interest 
of a tenant Consequent!) it mas too late for the plaintiff landlord to 
seek to eject the defendant as a trespasser his title to recover actual 
possession was barred although his title to recover rent was not extin 
gushed — ] char an \ \i Imoney 33 Cal 470 (-477) Bkaifabendra v 
Rajendra 50 Cal 487 (400) 

A tenant is not precluded bj an a Imission of tenancj from showing that 
the nature of the tenancj assertc I by him to the knowledge of the landlord 
has been adverse to the nght to evict either at will or on notice given — 
Thakore Fatesangji v Bamanjt 27 Bora 5*5 (539) Ramltachhyav Kama 
/thy a Aura in 4 Pat 139 

The mere fact that the tenant made a j early payment of rent is not 
fatal to the plea of adverse possession set up by the tenant because the 
tenant is not denjing the landlord s nght to receive rent but merely denies 
the landlord s nght to eject him and claims to be a permanent tenant — 
Sankaran v Ptrtasamt 13 Mad 467(471) Thakore Falesmghjt v Bamanji 
27 Bom 515 (536 540) Charan Mahton v Kamahhya Narain 6 P L T 
98 A I It 1925 Pat 357 

So also the landlord s claim for enhanced rent may be barred if the 
tenant denies the landlord s nght to claim enhanced rent and continues 
to pay the onginal rent for more than 12 years In such a cast the tenant 
will be entitled to continue to hold the land at the original rate of rent— 
Copalrao v Mahadevrao 21 Bom 394 (396) 

622 Tackng of adverse possession — A person who is in possession 
of land without title has while he continues in possession and before the 
statutory period has elapsed a transmissible and inheritable interest in the 
property and if such person 13 succeeded in possession by one claiming 
through him who holds till the expiration of the statutory period such 
a successor has then as good a nght to the possession as if he himself had 
occupied for the whole period — Halsbury s Laws of England Vol 19 p 157 
Ram Plan v Budh Sen 43 AH 164 (169) If the penod of possession of 
a trespasser and his predecessor in title who was also a trespasser extended 
over a penod of 12 years he acquired an absolute title to the property 
of which he had been thus in possession — Babu Ram v Bankt Behan 3 A 
L J 424 The word defendant in this Article includes a person through, 
whom the defendant derived his liability to be sued (see sec 2) and hence 
he can tack the penod of the adverse possession of his predecessor m title 
to that of his own — Namdev v Ramchandra 18 Bom 37 (40) Alt Saheb 
v Kasi Ahmad 16 Bom 197 (199) ,C*»*a v Gajra ] 18 O C 289 , Padajirav 
v Rum ran 13 Bom 160(165) One adverse possessor can tack the penod 
ofibis own possession to the penod of adverse possession held by another 
person through whom he denned hs title so as to make up the penod of twelve 
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years The principle is that a title by adverse possession m coarse of 
acquisition is heritable transferable and devisable — Ganoo v Bern 14 
N L R Si 43 Ind Cas 943 The title of a wrong doer may be trans 
ferred to a third person while it is in course of acquisition so that if the 
possession of the original wrong doer together with that of his transferee 
covers a period of twelve years the title of the original owner would be 
extinguished — Gossatn Das v Issur Chancier 3 Cal 224 (226) "Where 
D sold a property to A but did not give possession and A sold the property 
to the plaintiff and in execution of a money decree against D the property 
was sold as his and purchased by the defendants and then the plaintiff 
brought a suit for possession of the property held that the defendants bad 
a nght to tack the period of their own possession to that of D s possession 
as against A — Harp van v Shivram 19 Bom 620 (625) The auction 
purchaser acquires the ngbt title and interest of the judgment-debtor 
and therefore if a vendor retains possession of the property after the sale 
and the property Is subsequently sold in execution of a decree against the 
vendor a suit by the vendee would be barred if the possession of the vendor 
and the auction purchaser covers a penod of more than 12 years — Ah 
Saheb v Kan Ahmed 16 Bom 197(199) In a suit against an adopted son 
on the ground that his alleged adoption is invalid the defendant can tack 
the penod of Jus own adverse possession to the penod dunng which the 
adoptive mother was in adverse possession so as to complete the period 
of twelve yckrs — Padajtrav v Ramrav 13 Bom 160(165) 

But the defendant cannot add to his own advers** possession the ad 
verse possession of another independent previous trespasser from whom he 
did not denve his liability to be sued (within the meaning of the definition 
of defendant in sec 3) and wham be does not represent by birth transfer 
or devise — Ganoo v Ben 1 14 N L R 82 Ram Lahhaii v Gajadhar 33 
All -’24 (228) Chandradaya v Chandra Kata 49 Ind Cas 751 (Cal) 
Secretary of State v KrisJinamom 29 Cal 518 (P C) Rama Chandra v 
Balap 4$ Bom 570 Charu Chandra v Nakush Chandra 50 Cal 49 (66) 
Basanta Ktt> tar v Secretary of Slate 44 Cal 858 (874) P C Karan Singh 
v Dakar Ah 5 All i (7) P C The defendant cannot tack to his possess on 
the possession of another person whom he has dispossessed — 1 asuHev v 
Ehnatl 35 Bom 79(90) Lakshman v Vtthu 1895 P J 216 Ram b. (shore 
v Bandthartan 13 Cal 203 (207) Ganoo v Ben* 14 N L K B2 See 
also Note 604 under Article 14-* 

Moreover the possession must be continuous that is there must be 
no interval between the defendants own possession and the possession 
to which he mas tacking his own Thus where in a suit by the landlord 
against the tenure holder to recover possession of land encroached upon 
by Jura the defendant was proved to have come into possession after an 
interval of some months after Jus fall er 3 death the defendant was held 
to be an independent trespasser, and could not add lua own possession to 
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that of his father ( alleging that the encroachment had been began by his 
father) and hence there was no adverse possession for n continuous jears 
to extinguish the plaintiff s title — Mi dnapore Zemtndary Co v Pan day, 

* p L ] 506 (511) In order that the title oi the wrong-doer may be 
barred bj the adverse possession of a senes of trespassers the possession 
bv them must be continuous hut if a penod of time 

should elapse however short after the abandonment of one trespasser 
who has not been in full statutorj penod and before the entry of another, 
the title o! the true owner is as from the time of such abandonment, res- 
tored to him without an> entrj or act done on his part — Dart’s Vendors 
and Purchasers (7th Edn ) Vol I page 474 

623 Saits under this Artic'e • — Suit by adopted son —A suit bj an 
adopted son to set aside an alienation made by hjs adoptive mother before 
the adoption and for possession is governed bj this Article, and 
limitation runs from the date of adoption, not from the date of aliena- 
tion — Sreerantulu v Knstamma 26 Mad 143 (147) Sttaram v Rajaram, 
48 Ind Cas 230, Venkataralnom v Venkataramiah 27 M L J 569.25 
Ind Cas 692, Hanv Woman 2 Bom L R 441; Moro v Balajt, ig 
Bom 809 {816) , Ramo&riiJma v Tnpuralai, 33 Bom 88 (95) 

A suit bj the adopted son of the junior widow to recover property from 
the adopted son of the senior widow on the ground that the adoption of 
the latter is inv-ihd falls under tlus Article, and limitation runs not from- 
the date of the adoption of the plamtiS, but from the time when the defen- 
dant had taken possession of the property , see Padajirw \ Rantrav, 13 
Bom 160 

A suit for possession by an adopted son against the defendant who is m 
wrongful possession of the properties left by the plaintiff s adoptive father 
is governed by this Article, and not by Art ng even if the plamhfl s 
adoption is denied — Chandama v Salig Ram, 26 AH 40 (47, 48) See 
Note 494 under Article irg 

Suits involving setting aside of sales etc • — Where the mam relief sought 
is the recovery of immoveable property, and a declaration of the invalidity 
•of an instrument is sought only as an incidental step, the case will be 
governed by the 12 years’ rule of limitation Thus, where the alienation 
Of a property is void, it does not require to be set aside, and a suit for re- 
covery of the property by cancellation of such alienation is governed by 
this Article and not by Arts 44, 91 and other similar Arhcles See Note 
330 under Article 44 and Note 420 under Article 91 

Where a property not belonging to the judgment-debtor but to a 
stranger is sold in execution of a decree, such stranger may treat the sale 
as a nullity, and sue to recover the property at any time within twe 

jears from the sale; such a suit is not governed by Art 12 

Mastat, 26 All 346 (353) See Note 281 under Article 12 

Suit to recover endorsed property — A suit by the su 
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to set aside an alienation of the trust property made by the preceding 
trustee and to recover possession is governed by this Article or Art 134 
and would bo barred if brought more than twelve years after the aiiena 
tion. — Ntlmoney v Jagabandku 23 Cal 536 Behan v Muhammad 20 
AU 482 (F B ) See also Note 565 under Article 134 

A suit by the donor s heirs tor recovery of possession of property en 
dowed to an idol on the ground that the endowment was invalid is governed 
hy this Article and must be brought within twelve years from the date of 
the gift — Stlantmjt v Jadunaih 24 Ind Cas 72 79"(Oudh) 

Suu again it redeeming co mortgagor — A co mortgagor redeeming the 
entire mortgaged property and obtaining possession merely acquires a 
charge under sec 95 Transfer of Property Act and does not become a 
* mortgagee within the meaning of Article 148 The T P Act draws 
a clear distinction between a mor tgagc and a charge a suit brought against 
the redeeming co mortgagor by the other co mortgagors to recover their 
shares of the property is not a snit for redemption under Article 148 but 
is a suit for recovery of possession under this Article— Vasxideb v Balap 
26 Bom 500 (503) Ramchandra v Sadashtv Xt Bom 422 Vtthal v 
Dtnharrao 3 Bom L R 685 Fakx Abas v Fakt Nurudtn 16 Bom 191 
Makhdum v Jadt 9O C 91 Basanfa v Dhanna 53 Ind Cas 450 (451) 
(Bah)* Shto Canga v Itanpl Singh 52 Ind Cas 375(Oudh) Munta v 
Ramasami 4! Mad 650(657) Puma Chandra v Barada 46 Cal rrx (116) 
Jathtshanv Budhanand 38 All 138(145) RamNarayanv Ram Dent 6P 
B J 680 63 Ind Cas 282 283 (Pat) Naroin Das v Siroj Dm, 27 P L R 
65, A I R 1926 Lah 238 and limitation runs not from the date of the 
possession by the redeeming co mortgagor but from the date when the 
possession becomes adverse by the assertion of an exclusive title — Mahhdam 
v Jadi 9 O. C 91 Rama Chandra v Sadashtv 11 Bom 422(425) Fakt 
Abas v Fakt Narudm 16 Bom 191 Bhaudm v Sk Istnatl n Bom 4*5 
(429) Vithal v Dmkar 3 Bom L R 685 That is time run9 when 
the redeeming co mortgagor denies the nght of the other mortgagors to 
enter into possession until they have paid to him their shares of the 
charge upon the property which he has defrayed — Nara in Dts v Sit a) 
Dm, (supra) Waetr v Gtrdhan 71 Ind Cas 847 See Note 615 ante 
Contra — Ashfaq v Watir, 14 AU 1 (F B) Khioli Rain v Taift Rain 38 
AU 540 (517). Nurd Bifct v Jagat, 8 All 205 (300) Saiduddm v Rjtwtal 
32 All 160 (162) and IV anr Ah v AltJslam 40 All 683 (685) where the suit 
has been held to fall under Article 148 (and not under Article 144) on the 
ground that the redeeming co mortgagor stands in the shoes of the mort 
gagee and the penod of limitation runs from the date when the original 
mortgage become redeemable and not from the time when the defendant 
redeemed the mortgaged property 

Other suits ■ — A suit to recover certain land the title to which had been 
declared In favour of the plaintiff by an award, is not a suit to enforce 
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specific performance of a contract under Article 113 (because an award Is 
not a contract) but one falling under this Article J nutation run-4 from the 
date of the award — SomavaJltv Muthayja 33 Mad 593(596) Bhajtthari 
v Bthary Lai 33 Cal 881 {883 885) Shea Naraut v Bent ftJadho 23 
AH ”85 (*$7) See Note 471 under Article 113 

Where a vendor delivers possession of only a part of the property sold 
the remedy of the vendee is not hy a suit for specific performance but by 
a suit for recovery of possession of the rest of the property and such 
a suit iS governed bj Art 144 and not by Article 113 — Bhanjan v Schauta 
9 Ind Cas 238 (239) 

Where a vendor was out of possession at the time of sale and subse 
qtientfy recovered possession a suit by the vendee to recover possession 
ham the vendor would be governed by this Article (and not by Article 
*36) and the cause of action anses from the date of recovery of possession 
by the vendor and not when the vendor had been originally dispossessed — 
Ram ptosad v Lakht 12 Cal igj (199) Shea Prasad v Udai 2 AU 718 { 
Syai tfyamtulla v Mann 13 Bom 4*4 (428) 

Where the defendant lias planted certain trees on the waste lands of the 
plain hd a suit for removal of the trees and for recovery 0/ possession falls 
under this Article and not under Article 32 — Muhammad Shaft v Btndes 
sttart 46 All 5; A I R 1924 All 413 

A suit by one of the hews of a Muhammadan for partition of the 
properly left by the deceased is governed by Art 144 so far as the 
jmmoi cable property ts concerned and by Art 120 as regards the move 
ablcs — Syed Noordeen v Syed Ibrahwt 34 Mad 74 (75) 

624 Starting point of limitation — Limitation o-uns when the 
possession of the defendant becomes adverse to the plaintiff Any overt 
act by the person in possession of the property starts adverse possession 
The fact that the plaintiff (the party having title to the property) was not 
aware of the overt act does not tnaVe the possession Jess adverse — Khuda 
Baftsh V Harman 49 PIR 1915 *7 Ind Cas 610 (6rx) 

A Hindu widow in possession of her husbands property mortgaged 
it with possession m 1900 and in the same year sold the equity of rtfdemp 
tion directing the vendee to pay off the mortgage In November igoy 
she adopted the plaintiff and died in December 1907 The vendee paid 
off the mortgage and obtained possession of the land in March 1908 The 
pluntiff Sued to recover possession in December 1909 Held that the star 
mg point of limitation under this Article was not when he right of the plain 
tiff accrued (November 1907) but when the defendants possession become 
adverse The defendants (vendees) possession did not become adverse 
untjl he obtained possession of the mortgaged property from the mortgagee 
(March 1908) for it was from this date that (here was a clear indication 10 
the shape of an overt act on the part of the vendee to indicate that he w 
asserting his rights under the sale deed The suit was therefore 
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time — Hanaingowda v Irgowda 48 Bom 654 86 Bom L R 829 AIR 
1935 Bom 9 

The possession of the defendant does not become adverse to the plain 
tiS until the latter is entitled to possession of the property So in a 
suit hy an adopted son to recover property alienated by the adoptue 
mother before his adoption, it was held that assuming that the possession 
of the defendant was adverse to the widow that fact did not affect the 
plaintiff, who did not derive his right to sue from or through her and 
against whom the defendants possession began to be adverse only after 
the adoption, when the plaintiff became entitled to possession — Moro v 
Balaj j 19 Bom 809(816) A Hindu died leaving a widow and a daughter 
The widow alienated the properties for purposes not binding on the rever 
sioner, and died in 1865 The alienees continued in possession of the lands 
to the exclusion of the daughter who died in 1901 and a suit was brought 
in 1912 by the reversioners for possession of the properties It was held 
that Art 144 applied and the possession of the defendants (alienees) was ad 
verse to the plaintiffs only on the death of the daughter when they became 
entitled to possession and the suit was not barred by limitation — Neela 
Aattta v Narayanaswamt 31 M L J 847 The last male owner of a certain 
property died leaving a widow and his mother The widow alienated a p or 
tion of the land without necessity and placed the alienee m possession She 
died in 18)6 The mother afterwards died in 1892 The nearest reversioner 
died in 1905 without challenging the alienation or expressly assenting 
to it In 1909 the reversioner next in succession to the deceased reversioner 
sued the alienee for possession of the land alienated The defence was 
that the suit iva# barred by limitation Held that the plaintiff a right to 
sue for possession was an independent right and not derived from or through 
the deceased reversioner, and consequently the defendants possession 
though adverse to the deceased reversioner Could not be adverse to the 
plaintiff till he was entitled to possession in 1903 and the present suit 
instituted within ia years from that date was in time under Article 144 — 
Simdarv Safig Raw, 26 P R 1911, (F B) 9 Ind Cas 300 On the same 
principle, adverse possession by a third party against the mortgagor does 
not become adverse to the mortgagee, until the latter is entitled to the 
possession of the mortgaged property (See Note 616 ante) So also adverse 
possession by a trespasser against the tenant does not become adverse to 
the landlord until after the expiry of the penod of tenancy See Ao<c 
613 ant*. 

The plaintiff obtained a decree in 1873 by which he became entitled 
to certain portions of land which were in the possession of the defendant 
the actual boundaries of which were not defined by the decree but weIC 
ascertained in execution in 1676 The defendant continued in possession 
of some of the lands and the plaintiff had to file a fresh suit to get posses- 
sion o! them, to which the defendant pleaded limitation It was beM 
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that limitation began to Ton when the boundaries of the lands were finally 
ascertained in 1876 and not from the date of the decree in 1873 — Jagatjil 
\ Sarabjtl 19 Cal 159 171 (PC) 

W here certain chatran lands which had been included in a palm mahal 
were resumed by the Government and settled with the zemindar and 
the patmdar brought a suit against the zemindar for possession of those 
chakran lands held that the period of limitation for the suit ran not from 
the date when the Government settled the lands with the zemindar but 
from the date when the zemindars possession became adverse to the 
patmdar 1 e when some actwasdonebythezenundarindicativeofahostile 
attitude on his part towards the patmdar The possession of the zemindar 
may become adverse to the patmdar in a variety of wa>s e g when the 
lands arc settled by the Zemindar with tenants or whent he patmdar after 
being invited to come and take the lands does nothing and the zemindar 
thereafter makes other arrangements either for holding the lands in khas 
or for settling the same with ijardars or the like In each case the facts 
have to be investigated having regard to the language of Article 144 — 
Nagendrabala v Bejoy Chattd Mahatap 50 Cal 577 (584) 

625 Burd-n of proof — In a suit falling under Article 144 what the 
plaintiff is required to establish is his title to the property The plaintiff 
need not prove possession it is not for the plaintiff to prove that he was in 
possession within 12 years prior to suit — Say ad Nyatnlula v Nana 13 Bom 
424 (4 ’8) Karan Singh v Bakar Alt 5 All I (G) P C It is only in cases 
fall ng under Article 142 that the plaintiff is required to prove possession 
within 12 > ears before suit In cases under A r ticle 144 the plaintiff may 
rest content with proof of title only In the first instance — Vahi v Babajt 

14 Bom 458 Jat chand v Gtrwar 41 All 669 (673) 

TJ e plaintiff s title may be presumed under certain circi instances 
Thus the admission by Government that they had paid rent for some 
jcirs to tl e plaintiff is sufficient in law to raise & pnma facie presumption 
of title in his favour and the onus of proving that the land belonged to 
Government and that rent was paid to the plaintiff under mistake lies upon 
the Government — Vtthaldar v Secretary of State a 6 Bom 410 

After the plaintiff has established his title his onus is d scharged 
He is not required to prove that his title has not been extinguished by the 
operation of limitation It was held in Inayet v Ah Husem 20 All 182 
(185) Secy of State v Vtra Rayan 9 Mad 175 Secy of State v Bavolh 

15 Mad 315 and Secy of State v Kola Bapanamma 19 Mad 165 that 
m a suit un ler this Article the plaintiff was required to prove not only 
a legal title to possession but also to prove by some pru ta facte evidence 
that he had a subsisting title not extinguished by the operation of the statute 
of limitation before the defendant could be called upon to substantiate 
a plea of adverse possession That is the plaintiff was required to prove 
title ns b ell as possession within 12 years pnor to suit But these decisions 
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hive been practically overruled by the Privy Council ruling in Secretary 
of Slate v Ckellikant Rama Rao 39 Mid 617(631) in which their Lordships 
have observed The onus of establishing title to property by reason of 
adverse possession tor a certain reqnisi tepenod lies upon the person asssrtii g 
such possession (t e upon the defendant) If it were not correct it would 
be open to the possessor for a year or a day to say I am here be your 
title to the property ever so good y ou cannot turn me out uutil you have 
demonstrated that the possession of myself and my predecessors was not 
long enough to fulfil all the legal conditions It would be contrary 
to all legal principle thus to permit the squatter to put the owner of the 
fundamental ngbt to a negative proof upon the point of possession In 
other words when the plaintiff has established his title to land the burden 
of proving that he has lost that title by reason of the adverse possession 
of the defendant Ues upon the defendant— Raih a Gobmda v Inghs 7 
C L R 364 (PC) Karan Singh v Bakar Alt 5 All 1 (P C) Kuthah 
v Kunharanhulh 44 Mad 883 891 (P C) Inderpal v Thakur Din *7 
O C 77 Parmamndv Sahib Alt n All 438(443) Alima v hulii *4 
Mad 96 (97) Jobeda v Tulshi Char an 36 C L J 472 AIR 1923 Cal 
82 Faki v Babaj 1 14 Bom 458 (46-’) Vas idea v Eknalh 35 Bom 79 
(91) SyadNyatnhtlav Nana 13 Bom 424 (4-»8) Chutov Janhx 18 Bom 
5t{57) Alima v Kutti 14 Mad 96 Jaichaidv G invar Singh 41 All 
669(671) 17 A L J 814 Md Amanllav Badan Singh 17 Cal 137 (P C) 
Radha Kanta v Bhagawati 1 P L T 192 G trsahai v Chi edi 27 O C 
130 Mutkia Chelty v Seena 12 Bur L T 234 When it is found as a 
fact that the defendant had admitted the plaintiff s ownership up to a 
certain period then before the defendant can set up adverse possession 
he must show when the alleged adverse possession commenced — Tulshi 
bat v Ranchhod 26 Bom 442 (444) W hen the possession of the defendant 
was in the beginning lawful and not inconsistent with the plaintiff s title 
the burden lies on him to shew that his possession has assumed mother 
character and has become inconsistent with the plaintiffs title — lltappi" 
v Manavtkrama 21 Mad 153 (159) 

If the defendant fails to prove that lie has been in ad\ erse possession 
for more than 12 years the plaintiff is entitled to succeed simply on the 
strength of his title It is not necessary for him to go further and prove 
that he was in actual possession at some penod within 12 years pnor to the 
commencement of the suit — Jaicha id v Girtear Singh 41 All 669 (670) 

626 Invalid title cured by silvers* possession — If possession is 
acqiured by a person under an invalid title and he -continues to remain in 
possession for more than 12 years, although the document relating to his 
title may be invalid for want of registration or any other ground yet the 
possession having lasted for more than 12 years the title becomes an «n 
assailable one Therefore where a party originally enters into possession 
under an unregistered sale-deed and remains m possession for over 12 years 



Asr r is J 


THE INDIAN LIMITATION ACT. 


3 9 1 

the defect of his title is cured by lus hiving been in possession for the statu* 
tory period — Wahtpal v Sarjoo 13 O L J 326.30 W N 100. A I R. 
1926 Oudh 141 Qadar Bokhsh v Uangha Mai 4 Lah 249 (251), 73 Ind. 
Cas SS9 So also, w here the registration of a sale deed is found to be 
illegal the purchaser gets full title to the property purchased if he is put 
in possession in pursuance of the sale-deed and continues to be in possession 
for over 12 y ears, opcnlj and adversely to the knowledge of the vendor — 
Jasoda Knar v Jan ah Mtssir 4 Pat 394 A I R 1925 Pat 787 Similarly, 
where the mortgagor surrendered his equity of redemption to the mort* 
gagee but there was no deed of surrender, and the mortgagee remained 
in possession for 40 years, he acquired proprietary title to the property— 
Bashir Husain v Chandrapal 25 O C 83, A I R 1922 Oudh 133 Where 
one brother executed a deed of relinquishment in favour of another, but 
the deed was never registered, and the brother in whose favour it was made 
remained m possession, held that the unregistered deed being insufficient 
to pa*s title, the possession taken under it must be held to be adverse and 
if it continued for more than 12 years, it was sufficient to create a title 
in favour of the person in possession — Jhamplu v hutramani, 39 All, 
696 {698). - 


PART IX— Thirty years. 

145 Against a depositary Thirty The date of the deposit 
or pawnee to recover years or pawn, 

moveable property 
deposited or pawned 

6,7 S ope — kccordmg to some cases of the Calcutta High Court 
this article applies e\en though the mo 'cable property is not recoverable 
in specie — Gangahan v A'afcin, so C W N 232, 34 Ind Cas 939, Lala 
Cobind v Chairman, 6 C L J 535. Administrator General v Knshto 
Kamtm, 31 Cal 519 (affirming 7 C W N 476) Therefore the term 
moveablo property a* used in this Article includes money — Lala Gobtnd 
v Chairman , 6 C L J 535 So also, where the plaintiff made over to a gold- 
smith certain gold ornaments of the weight of one tola to be melted and 
made into new ornaments, and failing to get the ornaments on repeated 
demands instituted a suit fot the return of one tola of gold or its price, 
held that this Article applied — Gangahan v Nabm (supra) Butin the ear- 
lier case of Issue Chunder v Jiban Ku man, 16 Cal 25 it was held that the 
term deposit' meant a deposit of goods to be returned in speae In another 
earlier Calcutta case also it was held that this Article applied only to a case 
of a deposit which was recoverable in specie, and therefore the Collect 
was not a depositary of the surplus proceeds of a revenue sale «— 
in his hands — Secretary of Stale v Fail Ah, iS Cal .34 (241) 
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According to Madras, Pan] ab and Allahabad High Courts, this Article 
is applicable only to a deposit returnable in specie, and is inapplicable 
to a deposit of money — Jasoda Bibi v. Partnanand, 16 AH 256 {258) { 
Kalyart Malv Kishett Chand, 41 All 643(645), Balakrtshnudu v Narayana 
suiamy, 37 Mad 175 (177) , Ganesh Lai v Chunm Lai, 74 P R 1882 , Dahpa 
v Labhu Ram 4 P R 19x9 In the Allahabad case of 41 All 643 Walsh 
J did not apply tins Article even to a case of deposit of gold moliurs (which 
were to be returned *» specie), hut applied Article 60, on the ground that 
the mohurs were 'money.’ ’ 

The right to officiate as priest at funeral ceremonies of Hindus is in 
the nature of immoveable property, and a suit to redeem a share of such 
right is governed by Article X48 and not by this Article — Raghoo Panday 
v Kassy, 10 Cal 73 (74) 

628 Deposit * — Although the term 'deposit* ordinarily implies the 
deposit of specific property returnable m specie, it has a wider meaning 
If a Government security or a sum of money is delivered to be held as 
security for the performance of some engagement and upon the express 
or implied understanding that the thing deposited is to be restored to the 
owner as soon as the engagement is fulfilled, the person with whom the 
deposit has been made will be treated as a depositary — Lala Gobtnd v 
Chairman, 6C L J 535 followed in Hand Lai v Asutosh, 55 Ind Cas 515 
(Cal ) . see also Upendra v collector, 12 Cal 113 (1x5) 

But a simple deposit of money for safe custody (and not to be kept 
as security for the performance of any work) does not fall under Art 145 
(but falls under Art 60 } — Ganesh Lai v Chwtnt Lai, 74 P R 1882 Bala 
krxshnudu v Narayanastvamy, 37 Mad 175 , Narmodabal v Bhabamshankar, 
«6 Bom 430 (so assumed) , see also Kalyan Mai v Kishen Chand, 41 All 
643 (645) . Jasoda v Parmanatid, 16 All 256 (258) 

Where certain G P Notes were made over by the plaintiffs to the 
defendant to be kept by him in deposit on their behalf and if necessary 
to be used by him for raising funds for his own purpose, and the defendant 
sold all the notes, but had neither replaced them nor paid their value to the 
plaintiffs, held, that a suit to recover the value of those notes was governed 
by Art. 145, m as much as the transaction amounted to a deposit — Ad 
tnmislrator General v Krtshh Kamim, 31 Cal 519 {528) . Hill J. however 
was of opinion (see pp 5 33, 536) that the transaction did not amount to a 
deposit, for an essential characteristic of a deposit properly so called was 
that the thing deposited should not be used by the depositee, and that 
Article 145 would not apply, but Art 49 would be the proper Article, or 
even Art 1x5 or 120 

The Madras High Court has held in Balakrtshnudu v. Narayanasu/amy, 
37 Mad 175 (178) that the term 'deposit* should be taken to mean the 
sort of bailment known to lawyers under the name of deposttum in the 
Roman law of Bailments which was accepted by Lord Bracton and after* 



art 145] 


THE INDIAN LIMITATION ACT. 


599 


wards by Lord Holt in Coggs v Barnard (1703) 1 Sm L C 173, as fit to be 
enforced in England This dcpositum is a bailment of a specific thing to be 
kept for the bailor and returned when wanted, as opposed to commodatum 
where a specific thing as a horse or a watch is lent to the bailee to be used 
by him and then returned , and both are contrasted with mutuum where 
com. wine or tnone> or other things are given to be used and other things 
of the same nature and quantity are to be returned instead In the Limit- 
ation Act the word deposit' does not include so called deposits of money 
or other things which are not intended to be kept but to be used" The 
same view seems to have been taken in Gangm-m hondxah v Gotiipatt 
Pedda, 33 Mad 56 (at p 59) although it was not necessary for the decision 
of that case Where the plaintiff deposited certain sum with the defendant 
at interest, and the defendant was not prohibited from using it nor was he 
bound to keep it Invested in any particular w ay. and there was nothing 
to show that the defendant was a trustee of the fund, held that the defendant 
did not hold the money deposit within Article 145 — Samuel v Anantha - 
nalka, 6 Mad 351(331) The Madras High Court has also held that thero 
can be no 'deposit' if the thing deposited is not to be returned in the condi- 
tionux which it would naturally remain at the time of return Therefore, 
where the plaintiff gave certain loose rubies to the defendant, so that 
he might get them converted into an ear ornament, it was held that the 
transaction was not a deposit — Narayansamy v Ayasamy, 2j M L J 
184, 18 Ind Cas 92X But m the recent case of Ktshtappa v Lahshmt 
Ammal, 44 M L J 431. A I R 1923 Mad 578, 72 Ind Cas 842. the same 
High Court has laid down that the term deposit is used in Article 145 in a 
plain and simple language to mean simply that where one man's property 
is handed by that man to another, the latter becomes a depositary of It , 
»t is not the intention of the I cgislaturc that the Courts who have to ad- 
minister the law should have to study either the case of Coggs v Bernard, 
or the Roman Law in order to ascertain what is the true meaning of Articfc 
145, the term 'deposit' should not be confined fo the strict tneamng of dt- 
positum under the Roman Law, but also includes cases where a thing is 
handed over to a person on the understanding that the depositary might 
use the thing for his own benefit and then return it when demanded 

If ornaments, clothes and money are deposited with & person for safe 
custody, a suit to recover the ornaments and clothes (but not the money) 
falls under this Article — Narmadabai v Bhabamshankar, 26 Bom 430(432} 

A contract of bailment or deposit or pawn does not come to an end 
on the death of the bailee, depositary or pawnee, and the legal representative 
who succeeds to the estate of the deceased is bound b> any contract to 
which the deceased was a party. Therefore a suit to recover a jewel from 
the legal representative of the original depositary falls under this Article 
and not under Article 48 or 49 — Knshnaswami v Gopalachartar, 20 L \V. 
758, A I R 1923 Mad. 185 
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The plaintiff handed over a jewel to the defendant to pledge it and 
raise loan on it for the plaintiff. Plaintiff paid off the loan, bat the defen- 
dant who got hack the jewel retained it, and refused to return it to the 
plaintiff Held that as there was no agreement that the jewel should remain 
in deposit with the defendant after the repayment of the loan, this Article 
could not apply to a suit brought by the plaintiff to recover the jewel 
The suit fell under Article 49 — Gopalasami v. Subramania, 35 Mad 636 
(638), ia Ind Cas 207. 

629 Demand and refusal — A suit for recovery of moveable property 
deposited is governed by this Article, and not by Art 48 or 49, even though 
there has been a demand for the return of the deposit and a refusal by the 
depositary , limitation runs from the date of the deposit, and not from the 
date of refusal-— Narmadabai v Bhabanisar.kar, 2 6 Bom 430 (432) Gangt 
vent Kondiah v GotHPat * Pedda. 33 Mad 56 (6 1) : Promotho v Prodyuwno, 
26 C W N 772 , Gangahan v Nabtn Chandra, so C, W. N 232, 34 Ind 
Cas 939 In England, however, time runs from the date of the demand 
and no cause of action accrues until there is a demand and refusal— 
Wtlktnson v Verity, (1871) L R 6C P 206; In re Ttdd, [1893] 3 Ch 

154 (156) 

The Allahabad High Court is of opinion that m order to entitle the 
owner to sue for possession of the goods deposited or to recover damages 
for their loss if they are not restored to him, he must make a demand 
As there is an implied contract that they will be returned on demand, 
on failure to return them on demand, there is a breach of contract , and 
the owner may sue *h contract in which case Article 145 mil apply 0° 
the other hand, the owner may sue i» tort, owing to the unlawful with 
holding of the goods, and m that case Art 49 would apply to the suit, being 
a suit for return of specific moveable property wrongfully detained — 
Kalyan Mai v Kishen Chand, 41 All 643 

630 Art. 145 and Art 49 — Article X45 is the special Article dealing 
with a suit against a depositary to recover moveable property deposited 
Article 49 on the other hand deals generally with a suit for other specific 
moveable property, and has no application where the specific provision 
contained in Article 143 applies Article 49 cannot be deemed to provide 
for the cases where the possession of moveable property is transferred to 
another by reason of a confidential relation such as u involved w 
a deposit— Gaugtnem Kondiah v. Gottipali Pedda, 33 Mad 36 (57) * 
Promo tho Nath v Prodyumna, 26 C. W. N. 772, 69 Ind Cas 900 
Article 49 does not apply where there is a ‘deposit’ in any sense of 
the term — Kishtappa v. Lakshrm Ammal, A I.R 1923 Mad 578, 44 
M»L J.431. 

146 —Before a Court Ihirty When any part of the pnn- 
cstablished by RoyaJ years. cipal or interest was 
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Charter in the exercise Thirty last paid on account 

of its ordinary original years of the mortgage-debt 

aval jurisdiction by a 

mortgagee to recover 

from the mortgagor 

the possession of im 

m ov cable property 

mortgaged 

631 Where no part of the principal or interest has been paid the 
extended period of limitation prescribed b> this Article cannot be taken 
advantage of and the twelve jears rule will api !j — Iian Ckunder v 
Juggutmonmohini 4 Cal 283 

This Article refers to suits instituted in High Courts similar suits 
instituted in mofussil Courts are provided for in Article 135 

146A — By or on behalf of Thirty The date of the disposses 

any local authority years ston or discontinuance 
for possession of any 
public street or road 
or any part thereof 
from which it has been 
dispossessed or of 
which it had disconti- 
nued the possession 

632 This Article does not appl> wl crc the suit is brought not by my 
local authority, but by a private person to oust the defendant from the 
road encroached — Achar Stngh v Dadhawa 124 P It 191-* i (1 d Cas 
285 

The local authority need not be the owner of the street or road. 
This Article cannot reasonably be restricted to streets or roads formed 
by the Municipality on lands belonging to or acquired by it in a proprietary 
right Tor instance, when the Legislature has vested a street in a Muni- 
cipal Council such vesting docs not transfer to the Municipal authority 
the right of ownership in the site or soil over which tho street exists Still 
the Municipality lias a certain property in the soil of the street which 
would enable it as owner to bring a possessorj action against trespassers . 
and such possessory sui* would be governed by this Article— Sundaram 
v Municipal Council 25 Mad 635 (630) 

If a person is la possession of the Municipal land for more than 3 o 
years the right of the Municipality to the land 13 extinguished— Asutos 
v Corporation of Calcutta. 28 C L J 494 49 Ind Cas 93 . Municipal 
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mtssioncrs v. Sarangpant, 19 Mad 154 (157) Where a person has his 
verandah encroaching upon the street lands for upwards of thirty years, 
the site becomes the property of the person to whom the verandah belongs 
by the operation of this Article read with section 28 In such a case, 
it is no longer competent to the District Municipality to direct him to give 
up possession of the encroached lands under sec 122 of the Bombay District 
Municipal Act (III of 1901) because it is no longer a public street but 
the private property of the defendant — Tayabalh v Do] ad Municipality 
11 Bom L R 951 58 Ind Cas 326 

In a Madras case Bhashyam Ayyanger J has made a fine distinction 
(known to English law and Scotch Jaw) between the ownership of the 
Municipality over the land, and the ownership of the Government over the 
land and made the followmg observations as to the effect of Article 146A 
and sec 28 on this divided ownership The operation of sec 28 upon 
this Article would be to extinguish the right of highway on the expiration of 
30 years from the date of dispossession of the Municipality by encroach 
ment and thus free the land from the burden of the highway if the person 
encroaching upon the land bo the owner of the land If the owner of the 
laud on which the highway exists be a third parly an encroachment of a 
permanent character on the public highway will also as a general rule 
operate as occupation of the soil and dispossession of the owner of the soil 
equally with the Municipality and his ownership will be extinguished 
in favour of the trespasser at the expiration of the ordinary period of limit- 
ation viz 12 years and at the expiration of 30 years the ownership thus 
acquired by the wrongdoer will be freed from the burden of the highway 
But if the highway has been dedicated to the Municipality by the Crown 
the right of the Crown can only be extinguished at the expiration of 60 } ears 
adverse possession or occupation by the trespasser Therefore in cases 
in which the site of the street belongs to the Crown the Municipality will 
bo barred after the expiration of 30 years from the date of its dispossession, 
but the Crown will have the land freed from the burden of the highway 
and will be entitled to remove the obstruction or encroachment and after 
removing the same it may again dedicate as a highway the portion of 
land thus freed from the burden But if it suffers the obstruction to conti 
nue for a further period of 30 years the trespasser would become the ab- 
solute owner of the land — Sundaram v Municipal Council 25 Mad 6j5 
f>5 U . Basaweswarasu/amy v Bellary Municipal Council 38 Mad 

6 (ix) 
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147 — B> a mortgagee Sixty When the money secured 

for foreclosure or years by the mortgage be- 

sale comes due 

633 English Mortgage — It lias now been settled by the Privy 
Council that Article 147 of the Linntati 11 Act applies to the one class of 
mortgage in which alone a suit cm be and always is brought for fore 
closure or sale (1 e foreclosure or sale in the alternatne and not distnbu 
butively) cir to English mortgages it docs not apply to suits on simple 
mortgage* these arc go* erned by Art 13 — V asudeva v Srinivasa 30 Mad 

4*6 (P C) 

634 Mortgage by cmditienal sale — A suit to recover money due 

under a mortgage by conditional sale or for foreclosure is governed by Art 
132 not by Art 147 — Sheoraw Stngh v Vabii St gh 48 All 30* 24 A L 
J 295 A I II ij.G Ml 493 94 Ind Cos 849 Balaram v Mangla 34 Cal 
94 1 (945) SB ''' 

635 Usufructuary mortgage — \ usufructuary mortgagee cannot 
institute a suit either for foreclosure or for sale But if the usufructuary 
mortgagee docs not obtain possession under the mortgage a suit to recover 
the money by sale of the property (trcati ig the mortgage as a simple mort 
gage) is governed by \rt 132 not by Art 147 — Rama Cha idra v Modhu, 
21 Mad 3’6 33 (P B ) 

636 Equitable mortgage — According to the Bombay High Court 
an equitable mortgagee by deposit of title deeds has a right to sue for fore 
closure or sale , and the suit falls under this Article — Manehj 1 v Buslomp, 
14 Bom 269 (272 273) But in Sunath v Gadadhar 24 Cal 348 (350) 
it has been held that according to the practice of the Calcutta High Court 
the appropriate remedy in case of equitable mortgage is not a decree for 
foreclosure but for sale In this view. Article 147 cannot ‘apply, but 
Art 132 

148 — Against a mortgagee Sixty \\ hui the right ro redeem 

to redeem or to re- years or to recover posses- 

cover possession of sion accrues 

" immoveable property Provided that all claims to 

mortgaged redeem arising under 

instruments of 
gage of 
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property situate in Lo- 
wer Burma which had 
. been executed before 

the first day of May 
1863 shall be go\em 
ed by the rules of lum 
tation in force m that 
province immediately 
before the 'ame day 

637 Suit* under this Article — V right to officiate as priest at funeral 
ceremonies of Hindus is in the nature of immoveable property and a suit 
for redemption of such’nght therefore falls under this Article and not under 
Art 145 — Ragloo Pandey v Kassy lo Cal 73 (74) 

Suitby pure] aser from mortgagor — A purchaser of the equity ofredemp 
tion in part of the mortgaged property is entitled to redeem his own portion 
of the property within Oo years from the date of the mortgage All 
persons who have stepped into the shoes of the mortgagor are mortgagors 
for all purposes and this Article is applicable to a suit by a purchaser of the 
equity of redemption in a part of the mortgaged property — W air Ah v 
Ah Islam 40 All 683 (683) 

Sutf against mortgagees assigns — A purchaser who purchases the 
mortgaged property from the mortgagee upon the representation and m 
the belief that it was an absolute interest that he was purchasing is a 
transferee for valuable consideration and a suit by the mortgagor to 
recover the property from such purchaser is governed by the shorter period 
of limitation provided by Article 134 (See Note 563 under Article 131) But 
where the purchaser has knowledge that he was purchasing the limited 
interest of a mortgagee » e where he simply takes a transfer of the mort 
gage a suit against him governed by Art 148 not by Art 134 — See 
Dngpal v Kdllti 37 All 660 Muthu v Aa» bahnga I"’ Mad 316 Bhag 
iron Sohai v Bhagtian Din 9 All 97 and other cases cited at page 
506 ante 

Second suit for redemption — Where a mortgagor brought a sut far 
redemption and obtained a decree and about twenty three years after the 
date of the decree applied to execute the decree and prayed that this 
application be treated as a snit held that as the decree was not executed 
the relationship of mortgagor and mortgagee did not cease to exist bet 
ween the parties and the present application though barred under see f8 
C V Code could be treated under sec 47 C I* Code as a fresh suit for re 
dempUon if the period prescribed by Article 148 had not then expired — 
Hanmant v Shtdu Shambhu 47 Bom 691 (693) See also Mukamdi 
Beg am v Tujail 48 Ml 17 A I It 19 6 Mj 20 92 Ii d Cas : Co 
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C'9 m (fir surplus fronts re ti tl l\ mortgagee -— *ee :6C 'V V 123 
rated in \n f ^ t-n 1» Vtiek 105 at p 3 >1 onte 

Sutt lv *■ ttsr rr rtgiftf — A p mne n >rtgv*ce sued on his mortgage 
with ut i*n»-l a Imp tli* pn r mo «gi tc obtimul 1 kcrce for sale anti 
in execution thereof j urchased tl e pripcrtx 1 irnvlf an 1 got formal posses 
Sion Tl e prior nortgigee tl en sued on 1 is n rt age n ithout impleading 
the pui're no'teacee an I ol tamed atlecrre for sal'* and in execution of the 
decree purchase! the propertv himself an 1 g)t po scssi »n The represen 
ta lae of tie puisne mi tg-igec then sued the representative of the pn r 
mortgagee to rr teem the pnor no'tgag'* Held tl at the puisne mortgagee 
not having l<e«m impleaded in the prior mortgage s suit for sale the decree 
in thit «mt w as not funding on the pm ne mi rtgagee or lus representative 
fpkmlill that the right to rede-m the pnor mortgage had not cease l to 
exist and the relationship of a puisne mortgagee and a pnor mortgage 
still subs sted between the plaintiH anl the defendant and vs such the 
plaintiff was entitled to redeem the pnor mortgage and thus to remove 
the defect m hts title to the property The penod of limitation was not 
12 years but Go >*ars unler Article 148/ and the suit was not barTcd — 
PnyaLal\ Bohr a Champa Pam 45 All -<>S AIR 1923 All 271 The 
same view is talen b> tie J’atna High Court in Rant) hart v hashs Nath 
5 Pat 513 AIR 192G Pat 337 94 Ind Cas -*84 But the Calcutta 
and Madras High Courts are of opinion that the second mortgagees suit 
for r< temp ion of th- prior mortgage is in effect a suit to enforce 1 is own 
mortnS® and Is governed by Article 132 because the suit for redemption 
IS on!> a m«*ans of *eeunng tl c object of enforcing his own mortgage by sale 
— Lahhsfnnanan v Sella Miithu 47 M L J bo 2 AIR 1925 Mad 76 
84 Ind Cas 301 Appayyav Yenkatramayya 20 L W G’o AIR 1925 
Mad 150 Nidhiram v Sarbessur 14 C \\ V 439 htlmadhab v Joy 
Copal 91 Ind Cas 719 AIR 1926 Cal 560 See page 493 ante 

638 Suits not under this Art de— « 

Sutt against redeeming co mortgagor — Sec Note 623 m Article 144 under 
sub-beading suit against redeeming co mortgagor at p 592 ante 

Invalid sale c f equity of red mptxem — Where a mortgagee in possession 
gave the mortgaged property in lease to the mortgagor and in execution 
of a decree against the mortgagor for arrears of rent in respect of the 
Jeasc attached the mortgaged property and brought it up to sale in con 
travcntion of sec 99 of the Transfer of Property Act and purchased it h&n 
self the sale is voidable and not void and the mortgagor cannot success 
fully maintain a suit for redemption of the property without first getting 
the sale set aside (Art 12) Even if in such a case the mortgagee purchaser 
is treated as a trustee of the equity of redemption for the mortgagor 
the suit by the mortgagor cannot be regarded as a suit for redemption undox 
Article 148 but a sut to enforce a trust under Article 120- 
Rajkrtshna 47 Cal 377 {396) F B , 24 C W N 229 
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Suit on subsequent agreement — Where after the expiration of the 
term of a mortgage the mortgagor and mortgagee agreed that the mort 
gagee should continue in absolute possession for a fixed term in satisfaction 
of the debt and then restore the property free from the mortgage lien it 
was held that the agreement was distinct from the original mortgage, and 
was not intended to be a mortgage bnt a conveyance for a term of 5 ears 
and a suit to recover the property does not fall under this Article but 
must be brought within 12 5 cars from the expiration of the term stipu 
lated in the agreement — Gopal v Desat 6 Bom 674 (680) 

Suit for accessions —Where a mortgagor after redemption sues to 
take over accessions made by the mortgagee the suit is not one reallj 
lor redemption The redemption being already completed the relation 
ship of mortgagor and mortgagee no longer subsists and the subsequent 
suit for accessions is not a suit against a mortgagee under this Article 
but a suit for possession under Article 144 — Khudadad v Girdhan 1917 

PWHifij 

639 Adverse possession by mortgagee — See Note 614 under A c c 

144 ' 

640 L ches —The mortgagee can exercise lus nght of redemption 

at any time within the penod of 60 years which the law allows him under 
this Article and no Court of Justice would be justified in diminishing that 
period on the ground of his laches in the prosecution of his rights •J u U er 
noth Sahoo v Syed Shah Mahomed Hossein 23 W It 99 (P c ) ***** 

v Dtslai .0 All 113(117) hiskon Mohun v GaigaBahu 23 Ca - 2 

641 Lim tation —The right of redemption and the nght of foreclosure 
are co extensive Ordinarily and in the absence of a special condition 
entitling the mortgagor to redeem during the term for which the mort 
gage is created the right of redemption can only arise on the expiration of 
the specified penod — Bakhtawar Begum v Husamx 36 All 195 199 (I* C ) 
Vadju v l adju 5 Bom 22 Husatm v Husain 29 All 471 <473) Raghu 
barv BudhLal 8 All 95 (98) Tuugnana Sambandha v Nallai amlt »& 
Mad 486 (489) Seeti Kutti v AmiiAi Pathumma 40 Mail 1040 (1062) , 
Brown v Cole 14 Sim 427 In Bhagwat v Parshad Singh 10 All Go 2 
(C09) Kesava v Kesava 2 Mad 45 Sri Raja Setrueherla v Sree Raja 
I atrtcher'a 2 Mad 314 and other cases it has been held that there is no 
general rule of law which precludes a mortgagor from redeeming a mortgage 
before the expiry of the term for which the mortgage was intended to be 
made Ilut these decisions are no longer correct in view of the authoritative 
pronouncement of the Judicial Committee in Bakhlattar Begum v Husain 
Khanum (supra) But there is nothing in law to prevent the parties from 
making a provision that the mortgagor may discharge the debt at any time 
during the specified period and take back the property So where a mort 
gage by conditional sale provided that the mortgage was for 9 jeajv ^ut 
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that the nortpacor woulj tf entitled to pet hack the property whenever 
the mortgage rionrv wnull !«• satisfied out of the usufruct or paid by the 
mortgagor whethrr brfore or after the stipulated time of 9 years and it 
happened that the ri vrtgage-debt was satisfied b\ the usufruct in three 
years after the mortpice tt w as held that time ran from the satisfaction of 
tb* nortpare-del t 1 t from the en I of the thirl sear anil not after the ex 
piratiou of > sears — RalAMa ir Begum \ f/umtii yf All 105 *99 (PC) 
Where a nortpaije bv « nditumal sale provided that if at any time 
within sesen years fr< m the date of the mortgage the vendors would pay 
a stated sura to the vendee the latter woul 1 rrconvev it was hel 1 that the 
tirae for a suit for redemption did not tiepin to run until after the expiration 
of the seven \cars as it was n t obligators upon the mortgagors to paj the 
money before that time — Ka'ha Prasad v //Ann on Din 31 All 300 (303) 
Where a usufructuary mortgage pr mdes ft r the mortgagee paying 
himself the debt (both principal and interest) from the rents and profits 
of the estate and for the surrender of possession w hen the debt is so paid off. 
ard no time is fixed for redemption the mortgagor is not entitled to bring 
a suit for redemption before the mortgage-debt is wholly satisfied out 
of the rents and profits — Ttrugnana SambanJka v Nallalambt, 16 fl/ad 
486 (490) But where a usufructuary mortgage provides that the profits 
are to be taken b> the mortgagee in lieu of interest only and that the mort 
gagor would U. entitled to redeem and obtain possission on payment of the 
principal sum and no date for redemption Is specif ul the right to redeem 
the mortgage accrues to the mortgagor immediately from the date of cxc 
cution of the mortgage — Lata Son 1 Ham v KanhatyaLat 35 All 227 (P C) 
If there was an express provision in a usufructuary mortgago that the 
mortgage was redeemable at any time at the will of the mortgagor, the 
mortgagor s right to redeem accrued on the date of the mortgage — Anwar 
Husain v, Lalmxr, 26 All _i$7 (171) In case of a lakha muhhs mortgage 
(a usufructuary mortgage by which tho land is made over to the mortgagee 
who has to look to its produce for the payment of his debt, principal and 
interest and in which the mortgagor undertakes no personal responsibility, 
and the mortgagee is not entitled to sue for the debt), the right to redemp 
tion accrues immediately from the date of execution of the mortgage, and 
time runs from that date — Khandu Lai v ratal r Lah 89 (91) 

If there is an acknowledgment of the mortgage by the mortgagee, 
the period of 60 years will run from the date of such acknowledgment 
— Vtfkw v Keshan, 6 Bam. L R j8, uu«* v Lu'.mr, 26 AVI 1O7 (172) 
But a payment of interest by the mortgagor or the receipt of the profits 
of the mortgaged property by the mortgagee does not extend the period 
of redemption, though it will extend the period in respect of the mort 
gagees suit to bnng the property to sale— Anwar v Lalmtr. 26 All 
(169) l Kallu v Halk 1, 18 All 295. Bhagwan v Madhab, 46 ” 

See Note 204 under sec 20 
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149 —Any suit by or on 
belnl f of the Secretary 
of State for India in 
Council 


Si ty When the period of limi- 
years tation would begin to 
run under this Act 
against a like suit by 
a private person. 


642 Scope of Article — Under th- Act of 1871 tins Article referred 
to suits in tlie name of the Secretary of State, but in the Acts of 1877 
and 1908 the words in the name of have been changed into 'by or on 
behalf of Under the Act of 1871 this Article applied to suits by private 
persons for their own benefit in the name of the Secretary of State under 
the Acts of 1877 and 1908 such suits will no longer fall under this Article 
The present Article applies only to suits wluch arc brought for tho benefit 
of or on behalf of the Government and it would seem as if it wa3 not neces- 
sary that the suit should be actually in the name of the Secretary of Sta to— 
Starling 5th Edn p 446 

It is inapplicable to suits brought by persons claiming through Govern 
ment as for instance to suits b> persons claiming title under pattas from 
Government — Jagadtndra v Hemanta 32 Cal 129 138 (P C) Madhaia 
v Lolenatha jM I T 107 2 Ind Cas 3x4 Assomeah v Ha) 00 Mia 10 
A\ It 7O Moolchand v Amarnath 1917 P W R 79 Haghoonqth v 

Covtnd Cl tinder 14 W R 170 , or to suits by purchasers from Government 

— huthaperumal v Secretary of State 30 Mad 215(248) Annala Mohan 
v Aim* Das 28 C N 66 AIR 1924 Cal 391 , Nawab Hihadur 
V Copiuath 13 C I J C25 Ilnndaban V Hlioopal 17 \\ R 377 
II Oise mi Dufsh v Aineen 20 \V R 231 , Dundee Hoy v Pundit Hunter, 
24 M It 6f Therefore where a purchaser of land from Government 
sued to recover possession within Co years but more than 12 jears from 
the commencement of adverse possession but within 12 >cars from his 
purchase held that the suit was barred under Article 144 Article 149 
not npj l)ing to the case The period of limitation was 12 jears and the 
period of adverse possession which had already run ngainst the plaintiff* 
predecessor In title (Government) should be reckoned against the plaintiff 
— Annada Mohan v Aina Das, (Supra) Even if the plaintiff (assignee 
from Government) in such n suit Joins the Secretary of State ns a 
co plaintiff the penod of limitation for a suit for possession will 
not lx* sixty jears under tins Article but 12 jears— pulltnafalh 
Sankaran v VtUtI Thalahal 28 Mnd 505 (506) In hylashbashtni 
v Gocoolmonl 8 Cal 230 (235) there was a dicta that a person 
claiming under Government (e g. an auction purchaser from Govern 
ment) could sue within Co jears under this Article But this is no 
longer good Ivw in view of the Pnvj Council decision In 33 Cal 1*9 
cited above 
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\ M ? ci aJrtv 5* nrt < otitic \ t-v clwn th benefit <v{ thi« V title 

7 r t i^vt wl n rt t C vc n 1 lent hv ccicd lind t a Municipal 

it t cion t wiih tho lit ! ! im fit.lt r prin It ge inherent 

\ ■* vrr t pniM t ijm ju 1 V» the '5 1 \] iht\ tinnot in a suit 
S it Uitn the Nnpfit l \ti \07rs rule tmt the rduim rule 
lit 1 n will ippll — W< ( i A i t am 1 tr V *> >• tig tp »• I 1‘lMsil 
i A is Tbit 1* the 1 tn 1 1 1 It > m it 1 u hi) )mii tint after 

1 iv "hm* nt hid one* vc'tc l i lan 1 m tli M i ncij ilitv the ( c vcf nment 

v 11 f »<«> ill right f f f not flip in i lint f»v virtue <f idvtrse 

j»*v i n 1 the lan 1 in atr^spxvtri r th j^r ) f y HirsnmUf Vrti 

I, \ r I sears tin hr \rti le 14 U( rr \rti I i.jf V » i\ v imtcri} 
i t this % vw has been lts<enU t fr ni b\ Wiishiai Aningar J in 
•*a> aarawi v 'itunwipal C suacil 55 Mad 63 whtf Ills 1 >r fvhtp \ a\ laid 

1 «n tMt 1 Municipal 1 ouncil 1> •> n t l v tl < vv.imi.ot a street in it 

tw me tbe full owner f th site or s il on which the street exists and 
that i!th iueh adverse povsissi >n 1 v a tr.spasser t>r 30 sears {Art I46A) 
rttav exuit KUfth the right of the Mumripalitv over the land the title of the 
frown to the land will not be l st until the trrsjnsver Isas had possession 
f r fjo j cars t \rt«cl no) 

This Article applies nl\ 1 . sunt thought b\ or on behalf of Government 
t does not apph to a suit brought l>\ a private person against the Govern 
Trtrnt — Secretar\ f Stale v Da in 15 Mid 3»5 (318) 

This Artictr applies ordv tn suits and n t t appeal'; or applications 
apptsls bv the Crown against icquittaU are tsptcialli pro v ids d tor in 
\rtirleij7 and apftlcat«on> lr\ Government are sul jeet to the same 
itn «1 u( limitation which is apph'-wbl to a private individual — Appuya v 
t lector 4 Mad * 55 ft 5b) An application bj Government under the Bengal 
Resumption of Revenue Regulation {If of « 9 iy) is not a suit so aa 
1 make Article 149 applicable — 5 f«tah<r«mssa v Secretary 0/ Staff 53 
r->l 561 

643 Suits under this Art’cle — Where a zemincler sold a ghatwah 
nahal as a mat Rishat and not merely his right to receive the quit rent 
rom the ghatwai and the vendee m collusion with the former ghatwat 
ranted him a mokurari tenure, thus changing the nature of the tenure 
rom a ghatu. ah. to a mat tenure a suit by the Government to maintain Ua 
wn nominee ui possession of the land as ghatwal fails under this Article™ 
’clumber v Jugutnalh 18 W R 130 (131) 

A suit by Government fat possession of a plot of land encroached upon 
t the defendant falls under this Article and is in time if brought within 
years from the date of the encroachment — Uunthodlal v Secretary of 
lain, 35 Bara tSa (189) 

A suit for possession by Government under sec 9 Specific Relief Act 
governed by Article 149 and not by Art 3 — Secretary of State v Dtnsha 
I R 1925 Sind s**- 
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A suit for resumption of lakhiro) land by Government falls under 
this Article and will be barred if the defendant was in possession of the 
land for more than sixty years before suit Such suit by a private person 
would be governed by Article 131 See Koylashbastnt v Gocoolmam, 8 Cal 
S3® <23 c ) 

A suit by Government to assess revenue on land alleged to be lakhiraj 
is subject to the limitation under this Articl- and would be barred if the 
owner can prove 60 years' possession of it without payment of any revenue 
- — A nnadtt v Secretary of State, 43 Cal 973 (979) 

644 Adverse possession against Gorernm»nt — The period of limita- 
tion against the Government being 60 years, a person can convert his pos- 
session into an absolute title as against the Government, only by proving 
possession for 60 years Possession which falls short of this period is in- 
sufficient to create a title Merc evidence of long possession is not sufficient 
—Kodoth A mbu Narayan v Secretary of State, 47 Mad 572, 582 (PC), 
Knshnav Stngaraietu , 48 Mad 570, A I R 19*5 Mad 780, Abdul Wahcd 
v Secretary of State, 7 Lah 210 , Secretary of Slate v Chelhkant Rama 
Rao 39 Mad 617 629 (P C) > Bank oj Upper India v Secretary of Stale 
33 All 229(232) Tho possession of a person for a period of 1 2 years, though 
it would be sufficient to bar a claim by any other party would not exclude 
a claim by the Crown to recover what could be shown to be Government 
property — Secretary of State v Durbtjo y 10 Cal 312 (321) P C 

As long as a property remains in cantonments it must be regarded 
as land held for Government under the Government regulations and under 
the control of the military authontics , and no person can acquire title 
thereto by adverse possession It is only when the property is handed 
x>ver to the civil authorities that adverse possession may be set up for the 
first time — Bank of Upper India v Secretary of State 33 AH 229 (231, 232) 

In case of forests and immemorial waste lands where the presumption 
is in favour of ownership of Government, the acts of adverse possession 
relied on by the claimant must be acts of undoubted ownership, such as the 
granting of leases to tenants for cultivation and the cutting of valuable 
trees for sale, and not such paltry acts as taking firewood, leaves and 
twigs and small trees and other acts which the Government permits in 
forests and waste lands for the benefit of the adjacent cultivation — Secre- 
tary of State v Knsknayya 2B Mad 257 (298) 

Presumption and Burden of proof —Where a suit was brought by the 
Crown for incorporating certain lands into a reserve forest under the Madras 
Forest Act, such lands being certain islands formed in the bed of the sea 
near the mouth of a tidal navigable nver, and within 3 miles from the mam 
land, and the defendant pleaded that he had acquired a title to the pro- 
perty by adverse possession held that the Crown was prtma facie the owner 
of the islands (which were jungle lands) and the onus lay on the defendant 
to prove that he had acquired a title by adverse possession for more than 
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60 y ears it does not lie on the Crown to shew that the defendant s adverse 
possession commenced within 60 years before the suit — Secretary of State v 
ChelMan* Rama Rao 39 Mad 617 P C (reversing Chrhkani Rama Pao \ 
Secretary of State 33 Mad 1) In 33 Mad 1(4 5) it w as held by the Madras 
High Court that if the lands came into existence as lands capable of occu] a 
tion more than 60 years pnor to the notification under sec 4 of the Mad 
Forest Act and defendant could prove that le was in possession of these 
islands sa> for 20 years pnor to the notification the presumption would 
be that he was in possession for 60 years and the burden would he on the 
Crown to prove that it had a subsisting title b) show mg that the defendant s 
possession commenced or became adverse within the penod of limitation 
that is within 60 years before the notification it would not be necessary 
for the defendant to prove adverse possession for 60 jears But the Privy 
Council in 39 Mad 617 (633 634) overruled this view and remarked 
The objectors to afforestation (defendants) preferring claims are in the 
same position as persons bringing a suit for a declaration of their nght 
and m such a suit the onus of establishing possession for the 
requisite penod would he on those persons The view of the High 
Court is erroneous It is an undisputed fact that these islands formed 

in the sea belonged to the Crown That fact is fundamental until adverse 
possession against the Ctowd is complete that is for the penol of sixty 
years that fundamental fact remains And it is no part of the obligation 
of the Crown to fortify their own fundamental nght by any inquiry into 
possession or the acceptance of any onus on that subject 

In some earlier Madras cases it has been held that the presumption 
under the Madras Forest Act is that all unoccupied land is at the disposal 
of the Government but jf the land be really occupied when a notification 
is published under sec 4 it will be a ground for presuming that the occupant 
is the prma facie owner and shifting the onus on to the Government Thus 
if the claimant starts with an admitted possession and enjoyment for 
say 30 years the onus is certainly shifted to the Government the Govern 
ment cannot’compel the claimant to prove 60 years possess on but must 
show a subsisting title of its own — Secretary of State v Kota Dapanantma 
19 Mad 165 (166) Secretary of State v Bavolh 15 Mad 315 (317 321) 
These cases must be deemed as overruled by the Privy Council in 39 Mad 
617 cited above See the remarks of Walsh J in. Jatchand v Gtrwar 41 
All 669 (at P 67 *) 

In the district of Malabar and in tracts administered as part of it there 
is no presumption that forest lands are the property of tl e Crown conse 
quently it is incumbent on the Crown either to show possess on of the pro 
pnetary rights claimed within 60 years or if the defendants prove possession 
to show that the possession of the defendants commenced or became adverse 
within 60 years before suit — Secretary of State v Vita Rayan g Mad 175 
(184) Tins case has been distinguished by their Lordships of the Ji I 
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Committee in 39 Mad. 617 (632), owing to the peculiarity of Malabar 

law 

Where there is evidence both oral and documentary to show that the 
claimants had for a period beyond living memory or at least for fifty jears 
uniformly asserted their rights to the forest tracts, and there was no evi 
dence to prove that before the challenge which led to the present litigation 
there was any similar assertion of nght on the part of the Government, 
the presumption was that the claimants were in possession for more than Co 
years, and have acquired a title by prescription — Stvasubramaniya v 
Secretary of State, 9 Mad 285 (303. 307), affirmed by the Privy Council in 
Secretary of Sla’e v Stva Subramanta, 15 Mad 101 (109) 

In a suit against Government for possession of lands other than forest 
lands, if it is found that the plaintiff has proved possession for more than 12 
years (say for 30 or 40 years) and the defendant (Crown) has failed to esta- 
blish his title to the land or any possession within 60 years before suit, it 
will be presumed thht the plaintiff has held possession for 60 years, and the 
burden will be thrown upon the defendant (Crown) to prove that be (Crown) 
has a subsisting title — A'r»iAn a Atyar v Secretary of Stale 33 Mad 173 
(175) In the above Privy Council case (39 Mad 617) the lands were 
jungle lands, and the presumption was that the lands puma facte be 
longed to the Crown and the onus was thrown upon the claimants but 
in this case, (33 Mad 173) the lands not being forest lands no such 
presumption was made in favour of the Government 

Where the plaintiff and his predecessors in title ha\e been in possession 
of the plaint land for more than thirty years previous to the suit, the 
presumption is that they were in possession pnor to that time also unless 
*t is proved on behalf of Government that the Jand was unoccupied land or 
land in the occupation of Go vetnm c nt before When possession for a certain 
penod is shown it will be open to a Court deciding the facts to presume 
that possession pnor to that penod was also in the party whose subsequent 
possession is proved — Naraya na Filial v Secretary of State, 23 M L J. 
162, 15 I n d Cas 357 , Venkatarama v Secretary of Stale, 33 iftad 362 

Where it was found that certain hills (the property in dispute) wgre 
within the immemorial boundaries of the village of the claimant, and he was 
in actual possession of the hills, and on the other hand, there was on behalf 
of Government nothing to meet or contradict the above evidence as to 
the possession of the claimant, held that the claimant had made out a 
strong prtma facte title backed up by possession, and it did not lie on him to 
prove adverse possession as against Government It lay on the Government 
to establish their title, if any — Natvab Ajajuddtn v. Secretary of State, 28 
Mad. 69 (71) 

Where it is admitted or proved that the title to the property lay with the 
Government, and the plaintig sues for a declaration that he has by pres 
cnption become the owner of the property, the suit must fail unless the 
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plaintiQ n able to show that he has been In adverse possession for more 
than 6o years Until that penod has elapsed the Governments right 
in the property is not lost by section 2&— Abdul H afceb v Secretary of State, 
7 Lah -io 96 Ind Cas 447 A 1 It 1916 Lah 437 , Secretary 0/ 
State v Sreeramamurt\i xi L \\ 546 91 Ind Cas X79 A I It 1956 
Mad x-5 



second division : appeals. 


150 — Under the Code Seven The date of the sen- 
of Criminal Procedure days tence. 

1S98, from a sentence 
of death passed by 
a Court of Session 

150A — Under the Code Seven The date of the finding 
of Criminal Procedure days 
1898, from a finding 
rejecting a claim un- 
der section 443 of that 
Code. 

This Article has been Added by the Criminal Law Amendment Act 
XII of 1913 (popularly known as the Racial Distinctions Act ) 

131 — From a decree or Twenty The date of the decree or 

order of any of the days order. 

High Courts of Judi- 
cature at F ort NVdham 
Madras, Bomba) , Pat- 
na Lahore and 
Rangoon in the exer- 
ase of its original 
jurisdiction 

64s The decree of the High Court in its original side should bear the 
same date as the judgment, and limitation should not be calculated from 
the date when the decree was signed by the Registrar — Hajes A boobuckor 
v Official A ssignee, 25 M L J 560 

An appeal m a suit under the Indian Divorce Act (IV of 1869) falls 
under this Article — A v S 22 Bom 613 

The decree or order includes a judgment’ in the sense in which that 
word is used in the Letters Patent (Rangoon) , therefore the period of 
limitation for an appeal under clause 13 of the Letters Patent from a 
judgment of the High Court (original tide) is 20 days as prescribed by this 
Article — Anjf v Perutnal 5 Bur L J 75 A I It. 1926 Rang 1 43 
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152 — Under the Code Thirty The date of the decree or 

of Civil Prodedurc, days order appealed from. 

190S, to the Court of 
a District Judge. 

646. Where a decree is amended after it is passed and the appeal Is 
directed against the amendment the period of limitation for appeal wtll be 
counted from the date of the amendment But if the grounds of appeal 
have no relation to the amendment the period of limitation wtll run from 
the date of the decree and not from the date of amendment — Brojo Lai v 
Tara Prosanna, 3 C L J IBS Parameshraya v Seshagtnappa, 22 Mad. 
3C4 See Note 52 under sec 5 

It has been held in some cases ol the Calcutta High Court that if a 
decree is signed several days after the judgment is pronounced, the penod 
of limitation runs from the date of signing the decree — •Tarabals v Jagdeo, 
*5C \V V 7S7, 10 Ind Cas 512, Cangadharv Shekharbaum, 20 C W N. 
967; Bant Madhab v Matungini, ij Cal 104 (P B) This new has also 
been followed by the Nagpur J C Court which has recently laid down that 
no limitation begins to run against the appellant until the decree is drawn 
up and signed — Tuharam v Laxmtnorayan, 89 Ind Cas 937, AIR 1926 
Nag 207 {Contra — Dindayalv Artopt, 22 N L R 60, A I. R i926Nag 
349 ] But this view has not been accepted in several other cases, in 
which it has been laid down that what the appellant is concerned 
with is the date of the decree, which means under o 20, rule 7 of the 
C P Code, the date on which the judgment ts pronounced , to him the 
date of signing of the decree is immaterial , such date is material only 
where the appellant has applied for a copy of the judgment and decree 
before the decree is signed And so it has been held that time runs from 
the date ol the judgment and unless an application for a copy of the 
decree is made before it is signed the period between the date on which 
the judgment is pronounced and the date on which the decree is signed 
cannot be deducted under sec 12 See the cases cited in Note 127 under 
sec 12 

The Nagpur Court has laid down in another case that under ordinary 
conditions where the decree is drawn up within the period ol limitation 
prescribed for an appeal, the limitation for filing an appeal must be counted 
from the day on which the judgment is pronounced ; but where owing 
to tho default of the Court the decree was drawn up 17 months after the 
judgment was pronounced, the period of limitation would run from the 
date of tho decree and not from the date on which judgment was delivered — 
Pandu v Rajcswar, 20 N L It 131, 78 Jnd Cas 996, A 1 It 1924 Nag 
27 * 

Under O 20, rule 7, the decree shall bear the date on which the judgment 
is pronounced Therefore if a judgment is written, signed and dated on *' 



6i6 


THE INDlAK LIMITATION ACT 


[Am 154 


17th January but is pronounced in open Court on the 10th Tcbruaty the 
decree must bear the date of the loth February and limitation runs from 
that date If the decree is dated 17th January the date 13 wrong — Sagar 
tnal v Lachmssaran x Pat 771 {773) 

Where a Court gives judgment but refuses to give a decree till the sue 
ccssful party complies with a certain condition the Court virtually post 
pones the decision of the suit The effect of such an order is to pronounce 
a provisional judgment which docs not become operative until the decree 
is prepared The latter date is the date of the judgment as well as of the 
decree from which limitation runs Where therefore a Court by its judg 
ment directed that the decree \\ as to be prepared only after a certain amount 
due as penalty was paid and the decree was actually made three months 
after the judgment on the day when the penalty was paid held that the 
time commenced to run for the purpose of appeal from the date of the 
decree — Khudadad v Monohhan 9 S L R 193 34 Ind Cas 867 

If an appeal is presented to a District Judge at his private house 
after Court hours on the last day of limitation the Judge has jurisdiction 
to accept it (though he is not obliged to do so) if he accepts it the appeal 
must be deemed to have been presented in time — Thakur Dm Ram v 
Han Das 34 All 4S1 (486) T B 

An appeal to the District Judge against the decree of a Reventc Court 
under the Agfa Tenancy Act is governed by the procedure prescribed by 
C P Code (vide see 193 of the Agra Tenancy Act 1901) and is therefore 
governed by the rule of limitation prescribed by this Article — Ram Lai v 
Amar Chand 10 A L J 535 17 Ind Cas 653 

153 — Under the same Thirty ^hc date of the order 

Code to a High days 

Court from an order 

of a Subordinate 

Court refusing leave m 

to appeal to His Ma 
jesty in Council 

647 This article refers to an appeal under O 43 rule 1 clause (v) 
of the C P Code 1908 to the High Court from an order made by a sub* 
ordinate Court refusing (under O 45 rule 6) to grant a certificate that the 
case is a fit one for appeal to the Pnvy Council 
154 — Under the Code Thirty The date of the sentence or 

of Criminal Procedure days order appealed from 

1898 to any Court 
other than a High 
Court 
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648 An application made to a Superior Court under see 195 (6) of 
the Criminal Procedure Code to revoke a sanction granted by an inferior 
Court is not an appeal coming under Article 154 or 155 and such appti 
cations arc not go\erncd by the rule of limitation provided by the Limita 
bon Act — Bapu \ Bapu 39 Mad 750 (F B ) Pochai v Emperor 40 Cal 
239 Puma a Jarinfa i Lah 602 [The sanction clauses of see 195 Cr. 
P Code have now been repealed 3 

155— Under the «ianic Si\ty The date of the sentence 
Code to a High Court days or order appealed from 
except in the cases 
provided for by Arti 
cle 150 and Article 
157 

649 An appeal preferred to the High Court under the Extradition 
Act is not governed by the period of limitation prescribed by his Article 
which is restricted only to appeals under the Criminal Procedure Code — 
Hayes v Christian 15 Mad 414 (415) 

An appeal to the High Court under sec 408 (b) from a sentence exceeding 
4 years passed by a Magistrate specially empowered is governed by the 
period of limitation prescribed by this Article See In re Abdulla 2 Rang 
386 

The limitation for an appeal under sec 476 B of the Criminal Procedure 
Code against an order refusing to file a complaint under sec 195 of that 
Code is 60 days under Article 155 and not 90 hays under Article 156 — 
Sheo Prasad V SheoBais 24 A L J 368 AIR 1926AII 211 93 Ind CaS 

8ji 


156 — Under the Code of Ninety The date of the decree or 

Civil Procedure, 1908, days order appealed from 

to a High Court except 
in the cases provided 
for by Article 151 and 
Article 153 

650 Appeal under the C P Code — ’Article 156 when it speaks of 
the Civil Procedure Code is on the face of it sj caking of a Code which 
relates to procedure and docs not ordinarily deal with substantive rights 
and the natural meaning of an appeal under the C P Code appears to 
be an appeal governed by the Code of the Civil Procedure so far as 
cedure is concerned Thus an appeal to the High Court from the c 
the Recorder of Rangoon under the Burma Courts Act is, 



6i8 


THE INDIAN LIMITATION ACT. 


[Art. 157. 


sec 97 of that Act, governed by the Civil Pro Code as regards procedure, 
and the period of limitation for such appeal is consequently governed by 
this Article — Aga Mahomed v Cohen, 13 Cal 221 [223, 224) There seems 
to be no good reason for holding that an 'appeal under the C P Code’ means 
only 'an appeal the right to prefer which is conferred by the Code itself ’ 
On the other hand, an appeal the procedure with respect to which from 
its inception to its disposal is governed ty the C P Code may rightly be 
spoken of as an appeal under the Code Therefore, an appeal under the 
Land Acquisition Act. of which sec 54 lays down that appeals frotn awards 
under that Act arc governed as to their procedure from the date of the 
filing of the appeal to its disposal by the rules provided for in the Civil 
Procedure Code, is governed b> this Article although in the Land Acquisi 
tion Act there is no affusion to this Articfc — Ramasamx v Deputy Collector 
of Madura 43 Mad 51 (55) Moreover, it has been held in Manavtkratnan 
v Collector of A ilgins, 41 Mad 943 that an appeal under sec 54 of the 
Land Acquisition Act is to be treated as an appeal under sec 98 of the Civil 
Civil Procedure Code It has also been pointed out in Dropadt v IDra Lai 
34 All 49O (504), that there arc scacral Acts for example the Succession 
Act, the Probate and Administration Act. and the Land Acquisition Act 
which make the C P Code applicable to the proceedings under those Acts 
and give a right of appeal to the High Court but do not prescribe any 
period of limitation for the appeal it has always been assumed that such 
appeals arc appeals under the Code of Civil Procedure and are governed 
by Article 156 of the Limitation Act — Ramasami a Deputy Collector of 
Madura, 43 Mad 51 (36) 

A second appeal under section 27 of the Burma Courts Act is not subject 
to the limitation of time prescribed by this Article because that section 
gives a discretion to the Judicial Commissioner (High Court) under certain 
circumstances to admit a second appeal and the period within which he 
may receive the appeal is also left to his discretion , to apply Art 156 to 
such a case would be to curtail the discretion which is unfettered in this 
respect — Mohamad Hosein v Inodeen id Cal 946 (950) 

Lctlers Patent Appeals arc not appeals under the C P Code . they 
are governed by the special Rules of the several High Courts, and not by 
this Article See Naubat It am v Ham ant Das, 9 All 115 (F B ) J 
In re Hurruek Singh, 11 W R 107 , Hurruck Stngh v Toolsce Ram, 12 
\V R 458 (F B ) 

Date of decree —See notes under Article 132 

157 — Under the Code Six The date of the order 
of Criminal Procedure months appealed from 
1898, from an order of 
acquittal. 



ART 157] 


Ttin Indian Limitation act. 


619 


65 X This Article refers to an appeal by the Government under sec 
417 of the Cnounal Procedure Code The sixty days rule prescribed by 
Article 155 do*s not apply to appeals against acquittal — Empress v Jya 
dull a 2 Cal 436 {438) 

Although an appeal under sec 417 Cr p Code would be in time if 
brought within Six months still justice public interest necessity and 
policy all require that such appeals should be preferred with all reasonable 
expedition possible for there may be cases where a new trial may have 
to be ordered or further evidence to be taken and the larger the interval 
that has elapsed since the investigation and tnal the greater is the incon 
vemence and difficulty not only to get witnesses together but to obtain 
.from them accurate or reliable testimony — Empress v Yakub Khan 5 
All 253 {253) 

Although a period of six months is allowed under this Article the 
High Court may allow an appeal even after the penod for sufficient cause 
shown under sec 3 Sec Goiern lent Pleader, Appellant 1 Weir 791 , 
Anonymous, 2 Weir 462 



THIRD DIVISION : APPLICATIONS 

158 — Under the Code of Ten When the award is fildd 
Civil Procedure, 1908 days in Court and notice 

to set aside an award of the filing has been 

given to the parties 

652 Change —Before 1919, the 3rd column stood thus — When 
the award is submitted to the Court But by the Repealing and Amend 
mg Act of 1919 the 3rd column has been amended as it stands now 

[The following decisions which were given before the above amend 
ment are no longer good law — 

Nobin holly Dabee v A mb tea Charan Danerjee 5 C W N 813 — In 
this case it was held that an application under this Article was to be 
made within 10 days from the time the award arrived at the Registrars 
Office for the purpose of being filed and not from the time when it was 
actuall> filed 

Kalian v lioshanbat 8 S L R 190 27 Ind Cas 371 Mansoor v 
Alahomedw 5 S L R 12s 13 lnd Cas 234 —In these cases it was held 
that the period of limitation must be computed from the date of submission 
of tl c award in Court and could not be computed from the dato of service 
upon the objecting party of the notice of filing the award in Court 

Jawahtrv Mehr 1916 P W R 14 34 Ind Cas 230 — In this case it was 
held that time ran from the date fixed for the filing of the award and not 
from the date on which it was filed without the Knowledge of tl e patties 
before the date fixed for its filing > 

653 Scope — This Article applies only to applications to set aside 
an award 1 f ta applications referred to in sec 522 of the Code of Civil 
Procedure 1882 (no v para 16 of Second Schedule) to set aside an award 
on any of the grounds mentioned in sec 521 (now para 15 of the second 
Schedule) — Muhammad Abtd V Muhammad Asghur, 8 All 64 (67) This 
Article docs not apply to proceedings under para 22 or 14 of the 2nd Schedule 
of C P Code 1 t to an application to remit an award for reconsideration 
of the arbitrators owing to some lllegahty of the award apparent on the 
face of it — Appaya v Venkalasamt 1918 M VV N 477, 47 Ind Cas 597 
or to an application to modify or correct an award — Hyder Saheb v Gtna 
C / elttar 24 M L J 483 

Article 158 does not apply to an award which is pruna facte an illegal 
award 1; au award signed b> only one of two arbitrators and by an umpire 
who has not been legally appointed Such an award is a nullity and need 
not be set aside within the period of limitation prescribed by this Article 
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But wbcrc the aw ird is pnma f tet* a legal a» aril and can only be shown to 
be illegal alter ui enquin into the allegations of the objector has been 
made, an application to set aside such award falls under this Article — Ram 
\oratn a Bat; Salk 20 Cal 36(41) explaining 8 All 64 

654. Applications under this Article — \n application to set aside 
an award on -the ground that three out of five artibrators were not present 
at the time of the award and did not sign it although it contained their 
names ts an application to set aside an aw ard on the ground of misconduct 
of the arbitrators — winch is a ground mentioned in sec 521 C P Cede* 
the application falls under this Article ami must be made within the peiol 
prescribed bj this Article— Bum A arum v liatjnalh, 29 Cal 36 (3?) 

When a decree having been passe 1 on an award, an application is pre- 
ferred b> the unsuccessful party to the High Court for Tension, and i* is 
found that the real object of the revision petition is to set aside the award, 
the revision petition is virtually an application to set aside an award, 
is governed by the limitation of this Article — Gkulam Khan v. liuhsinrz! 
Hassan, 29 Cal. 167, 183 (P C ) 

655 Limitation — The object of the Legislature In allowtngso slur* a 
penod as ten dap for the preferring of objections to aw ards wockl se— : to 
meet those cases where litigants who are at first vcr> willing to has - tb-r 
cases referred to the decision of arbitrators whom they regard as ■»— . , i_ • r 
disposed towards them, subsequently do their utmost to resde L^a 
agreement and to set aside the award the moment the arU’rj'n 
against them The legislature has framed Article 158 wi'h t> 
of discouraging and preventing such discreditable aUetnp 4 »— ;;„ Kt 
v Baij Nath 29 Cal 36 (4*) 

When the arbitrators state a special case for the opm*m • f tb» . 
the award is not completed until the Court expresses |*j C ; -y^. — rt ~ , 
case submitted to it Until tlus is done, there is no corn'’ t-t-tw , ” 

parties are not called upon to fite their objections, ij a ~j 
— Lahshman v Ramachandra, 48 Bom 663, AIK 1913 * t ** ' 

Para 10 of Sch II of the»C P Code lays down that cr >.* * / 

of an award shall be given to the parties Art 158 ncj* \y 4 ' 

para , and the penod of ten days must be computed f «s y ‘ 

the parties receive notice that the award has bee- j-b- ^ f/1 * 1 

the day on which it is actually filed in Court— 5*. > 

Srtrant, 19 A L J 404, Si fa Ram v It upturn, 13', {‘ < /-„ 

06, SaAib Ram v Chait Ram, 96 P L R 2i ^ ~ j. 

should be noted that the last two decisions w e e gjv— J/ „■ ’ "^l,***- 
ment of 1919. but they are in consonance with tLr 

eCtion 5 of the Limitation Act does not a— ~^i- A ^ *1 
set aside an award , the Court has no antion^ r " 

431 bed by this Art.de on any sufficient VoaM whatsoever 

Panwart, 18 C W. N 6?6 (628), 17 Ca ? Cjjt ^ c *» 
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Raghubar Day a! 36 All 354 (361) where the High Court after setting 
aside m revision all orders in the case directed the lower Court to take 
cognizance of an application to set aside the award passed 3 years ago 
But the time may he extended under sec 4 — Jamah r v J ! lehr (1916) 
P W B 14 34 Ind Cas 250 (251) 

The time requisite for obtaining a copy of the award shall be excluded 
by sec 12 (4) although it is not necessary to file a copy of the award with 
the application to set aside the award — Sova Chand v Hurry Btix 46 
Cal 721 (727) 23 C W N 280 Ghulam Khan v Md Hassaut 29 Cal 
167 (183) P C WajtdAliv Nawal Ktshore 17 All 211(215) 

The fact that the defendant had not applied to set asid” the award 
within ten days prescribed by Art 158 would not preclude him from appeal 
ing from the decree of the Court based upon the award if he does not 
contest the award on any of the grounds mentionc\insec5 , ’i C P Code 
1882 (para 15 Seta :C P Code of 1908 ) — Muhammad Abtdv Muhammad 
Asghur 8 All 64 (66) 

A Court should pass a decree in terms of the award aJUr the expiry of 
the penod of lo days prescribed by this Article for an application to set 
aside the award If the decree is passed bef re that period it Is illegal and 
liable to be set aside — Lakshman v Ramachandra 48 Bom G63 AIR 
1925 Bom 22 VeluPtUayv Appaswami 11M L ] 444 0 Ind Cas 197 
Ruddaraju v Narayanraju 191- M W N 1232 Najmudduft v Albert 
Peueh 29 All 584 (586) Raijibhai v Dahyabhai 45 Bom 832 (834) 
Ranga Chetty v Govtndasami 1921 M \S N 703 Hardeo v Thana 48 
P R 2882 Afuni Ram v RamAsray 24 O C 234 SriAuAaiiv Relumal 
9S L R 183 34 Ind Cas 845(848) Joymungul v ilfo/imi Rant ’jW 
R 42O (P C) 

159 — For leave to appear Ten When the summons is 

and defend a suit under days served 

the summary proce' 
dure referred to m 1 

section 128 (2) (f) 

or under Order 
XXXVII of the same 
Code 

Change —The words or under Order X\XVII have been added by 
the Indian Limitation Amendment Act \XX of 1925 For reasons of the 
amendment see notes under Article 5 anie m which a similar amendment 
has been made 

656 When the summons Is «erred —The only date to which re 
ference can be made as regards limitation is the date of the service 
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of summons as shown in the shenff s return The defendant cannot escape 
the law oi limitation b> alleging that there was no service of summons 
at all The question as to whether the summons was served or not 
jnav be taken into consideration on m application to set aside the decree 
if made (O 37 r — Madhub \ If oopendra ’3 Cal 573(57 S) 

A Iter the time ficed b\ the summons for obtaining Jeave to appear 
and defend has expired the Court has no power to extend the time — 
Qua*i ^Inhmudir \ Sarat j t 1 \ h 259(26 ) 

160 — For an order under Fifteen When the application 
the same Code to res- days for review is rejected 

tore to the file an 
application for re- 
view rejected m con- 
sequence of the failure 
of the applicant to 
appear when the 
application was called 
on for hearing 

161 — For a review of judg- Fifteen The date of the decree or 
ment bj a Provincial days order. 

Court of Small Causes 
or by a Court invested 
with the jurisdiction 
of a Provincial Court 
of Small Causes when 
exercising that juris- 
diction 

657 This Article corresponds to Art 160 A of the old Limitation Act 
XV of 1877 and was introduced into that Act by sec 36 of the Provincial 
Small Cause Courts Act, IX of 1887 

Before the introduction of this Article an Application tor review oi a 
judgment of a small Cause Court was held to be governed by the go days' 
rule under Article 173 see Madoii Mohan v Puma Chun dr a 10 Cal 297 
(2987 

An application for review of judgment of a small Cause Court is re- 
quired to be accompanied with the deposit of costs according to the pro- 
visions of sec 17 of the prov SCC Act If the application for review 
of judgment is made within the period of limitation, but the deposit is 
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made along with the application, the Court will not allow the deposit to be 
made alter the period 0! limitation, unless sufficient cause is shown fot the 
delay (sec 5) If no such cause is shown, the application for review of 
Judgment will bo dismissed as time hatred — Abdul Sheikh v Md Ayab, 
24 C W N 380, 56 Ind Cas 551, 31 C L J *97 

162 — For a review of Twenty The date of the decree 

judgment by any of days or order. 

the High Coutts of 
Judicature at Fort 
William, Madras, Bom- 
bay, Patna, Lahore and . 

Rangoon in the exer- 
cise of its original ju- 
risdiction 

658. The judgment ol a High Court in the exercise of its matrimonial 
and insolvency jurisdiction is a judgment of the High Court in its original 
jurisdiction — Ilametle King v Janies King, 6 Bom 416 (434) , In the mailer 
of Condos Narrondas, 13 Bom 520, 533 fPC) 

163 — By a plaintiff, for Thirty The date of the dismissal 
an order to set aside a days 

dismissal for default of 
appearance or for fail- 
ure to pay costs of 
service of process or to 
furnish security for 
costs 

Under Act XV ol 1877, the words in column 1 ran thus • "By a plaintiff, 
lor an order to set aside a dismissal for default '* 

<559 Default • — When the plaintiff 1? absent, and although a pleader 
for the plaintiff appears, he is instructed only to apply for an adjournment, 
and is unable to answer all material questions relating to the suit, tus 
appearance is no appearance , and the dismissal of the smt after rejection 
of the application for adjournment, is a dismissal for default of appearance 
— 'LaUa Prasad v Hand Kishore, 22 All 66, 76 (T B ) , Shankar v Rnrffca* 
Krishna, 20 All 195, Hitiga v Munnn, 31 Cal 150 {134), Soonderfal v 
Goorprasad, 23 Born 414 (422). Cf. Sattsh Chandra v Ahara Prasad, 34 
Cal 403 (F B ) 

A plaintiff whose suit has been dismissed for default, under the Presi- 
dency Small Cause Courts Act may either apply for a new trial within 
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8 da vs wider section 3S of that Act or may apply to have the order of 
d snus<a! set aside within thirty days under this Article — SooittferJaf v 
Gcvr PrasjJ 23 Bom 414 {4*6) 

Non appearance by reason of death is not default of appearance— 
Dch XaJisA v Habib SAah 16 O C 194 (PC) 17CIVN Bi$ 19 Ind 
Cas 526 fn such a case the Court is not competent to dismiss the suit 
for default of appearance and the plaintiff s representatives have si* 
months (now 3 months) under Article 176 to be brought on the record— 
Ik d (overruling 14 Ind Cas ’2i and 14 Ind Cas 71 1) 

660 Limitation —An application under this Article must be made 
within thirty days from the date of dismissal A mere notice of motion 
(given with 30 day's) that the application would be made on a future date 
(which is beyond 30 days) will not prevent time from running — Htnga 
\ Munrta 3! Cal *50 (154) KActter Mohun v KashinolA 20 Cal B <y) 
Jf a vacation intervenes the application must be made on the date the 
Court re -opens and not on the first motion day after the vacation — thngu 
v Hfun»a 31 Ca! 150 (154) But according to the Rules of the Madras 
High Court an application to the Registrar of the original side to issue 
a notice of motion is an application within the meaning of this Article and 
will save limitation notwithstanding that the notice mentions a date 
beyond the thirty days as the date on which the application will be heard— 
Kulfaj art v EUtppa 17M L J 215 

Where a suit was dismissed for default on 19th December and an applf 
cation to set aside the dismissal was made on the next day but the appli 
cation was rejected on the 43rd January because the applicant failed to 
produce a copy of the judgment and decree as directed by the Court a 
second appbcation for the same purpose made on the i6lh February • e 
nearly two months after the dismissal of the suit was held to be barred — 
Subba Rout v Venkalaralnam 22 Ind Cas 689 (Mid ) But m an Allahabad 
case where an application for re-ad mission of a suit dismissed for 
default was made within 30 days but it was rejected because it was made 
by a person who held an iniahd power-of attorney from the plaintiff a 
fresh application for the readmission of the suit presented by that person 
under a proper power-of attorney was granted though presented more 
than yi days after the dismissal for default but within 30 days from 
the date of the first application — Ajodhya v Chhabila 20 Ind Cas 
100 j (All ) 

The time dunng which the applicant had been erroneously prosecuting 
1 suit to set aside the dismissal will be deducted under sec (4 (2) The 
rul ng m SArojf Ram v Sheo CAand Jtai 63 P R 1 886 (decided under 
Act XV of 1877) 15 no tonger good law because under sec 14 (2) of the 
present Act the applicant Is entitled to deduct the time spent in any civil 
proceeding (including a sufl) and not merely the time spent in prosecutw 
an application 
l 40 
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The period of time prcscnbed in this Article can be enlarged by sec 4 
i e j if the last day of limitation is a holiday, an application presented on 
the reopening day mil be within time But the day ot closing of the ■wrong 
Court in which the application was erroneously filed will not be deducted— 
Bano Mol v B arto Mai 55 Ind Cas 55 (Lah ) 

If an applicant fails to apply within the penod prescribed by this Article 
he cannot evade the law of limitation by calling his application^ which Is 
ui reality an application for setting aside a dismissal for default an apph 
cation for review of judgment — Nur Mahamntad v Dtna 15 P It 1897 
But sec rateh Chattd v Menght Bat 109 P It igi3 19 Ind Cas 481 
where the Court held that it had power to entertain the application for 
review under the above circumstances Cf also Raj Naratn v A natga 
Mohan 26 Cal 598 

The penod prcscnbed by this Article cannot be extended under section 
5 — Mahadeo v Lakshminarayan 49 Bom 839 AIR 1925 Bom 521 
Ma Naw v Somasundaram 2 Rang 655 Sahtb Dilta v Iioda 83 P R 
1902 

164 — By a defendant, for Thirty The date of the decree, or 

an order to set aside a days where the summons 

decree passed ex -parte was not duly served 

when the applicant has 
knowledge of the 
decree 

Change — In column t, the word 'judgment' in the old Act his been 
changed into decree and the words in column 3 stood thus * The date 
of executing any process for enforcing the judgment ” 

661 Old Act and new — •Where an application to set aside an t* 
parte decree was barred by the provisions of Art 164 of the Act of 1877, 
long before the Act of 1908 was passed the provisions of the new Act 
cannot revive the nght to apply for setting aside the decree — Nepal Chandra 
v Ntroda Sundart 39 Cal 507 (509) 

If a decree was passed ex parte while the old Act was in force and 
the application was made after the Act of 1908 came into operation the 
latter Act would apply because the law to be applied to an application 
is the law existing at the time when the application is made — Jta Btbt 
v IlaJt 37 Alt 597(60°) Manoharv Sadtqa ioiP R igt6 Zatbutwtssa 
v Ghulatn, 70 P L R 1911 10 Ind Cas 823 Chidambaran v Karuppatt 
35 Mad 678(679) Bas ruddtn v Sonaulla 15 CLAY N 102(105) 

A decree was passed ex Parte against a minor in 1894 he became a major 
on the ntl January 1909 and applied on the 25th January to set aside the 
decree The application would be governed by Art 164 of the Act of 1908 
and would be barred The plea of minority was available under th? 
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Limitation Act of 1S77 section 7 (winch applied to alt applications) but 
it would not now be available under section 6 of the present Act which 
apples onlv to applications for execution — Cbdambaran v haruppan 35 
Mad 67S (679) 8 Ind Cas 543 Manohar v Sadiqa iot P R 1916 37 
Ind Cas - ’9 1 

662 Scope — The Article applies to any application (made under 
O 9 r 13 C 1* Code) which involves the setting aside of the original 
decree whether made to the original Court or to the Court of appeal after 
an appeal has been filed by the other defendants In the latter case j e 
where the application to set aside the original decree passed ex parte is made 
to the appellate Court the application falls under this Article and not 
under Article 160 This latter \rticle applies only to applications for 
reheanng of an appeal heard ex parte — Sanftara Bhatia v Subrtxya 30 
Mad 535(536) 

An application to set aside an ex parte decree passed by a Presidency 
Court of Small Causes falls within the terms of sec 108 of the C P Code 
188’ (O IX r 13) and the penod of limitation for such an application 
is 30 days as prescribed by this Article and not 8 days as prescribed by 
sec 37 of the Presidency Small Cause Courts Act — Roshanlal v Lachm 
Narayan 17 Bom 507 (509) 

This Article applies not only to an application for setting aside tx 
parte decrees but also to an application for setting aside ex parte orders 
in execution proceedings which come under section 47 C P Code because 
such orders are treated as decrees — Subbia Naicker v Ramanathan 37 
iftad 462 (475) 26 M L J 189 22 Ind Cas 899 

This Article is not restricted to applications to set aside a decree passed 
in a suit Where a person was served with a notice to appear on a certain 
date and to show cause why the award passed against him should not stand 
filed and on his failing to appear on that date the award was ordered to 
be filed an application by that person to set aside the order passed ex parte 
falls under this Article This Article applies to applications for setting 
aside ex parte orders passed in proceedings other than suits — Fleming 
Shaw &• Co v Mangalchand A T R 1924 Sind 56 75 Ind Cas 1035 

Where the plaintiff brings a suit to set aside an ex parte decree not 
merely on tho ground that it was passed without service of summons but also 
on the ground that it was obtained by fraud Article 164 cannot apply 
(as it refers only to an appticatioi ) . the Suit falls under Article 95— Jl/uf» 
Lai v Russsck Chandra 26 Cal 326 at p 333 (footnote) 

663 Defendant — In a probate application the mere ating of a 
person docs not make hun a defendant Under section 83 of the Probate 
and Administration Act the cause must be contentious and the person 
cited must appear to oppose the grant of probate, before he becomes a 
defendant If such person does not appear and the probate is granted ex 
parte it cannot be said that an order is passed ex parte against a defeni 
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anil this Article cannot apply to an application by sucli person for revoca 
tionof the probate — Saroja v Abhoy Charan 41 Cal 819 (823) 24 Ind 
Cas 27 

664 Ex parte decree — A payment order made ex parte under sec 
150 of the Companies Act {1882) is not a decree and this Article does not 
apply to an application for setting it aside — Jhndusthan Bank Ltd v 
Mehta ) Dim l Lah 187 {191) 55 Ind Cas 820 

There is no distinction between a case decided ex parte by reason of the 
non appearance of the defendant at the first hearing and a case decided 
ex parte by reason of the absence of the defendant at an adjourned hearing 
In both cases the defendant may apply to set aside the ex parte decree — 
Jonardan v Pamdhone 23 Cal 738 T B (overruling Sttal v Heer a 21 
Cal 269) Mm xappan v Balayan 31 Mad 505 (506) , Hildreth v Sayajt 
20 Bom 3P0 

When on the day of hearing the defendant appears in person but only 
lor the purpose of applying for adjournment and <he application is refused 
and a decree follows such decree is not an exparte decree because the defen 
dnnt cannot be said not to have appeared — Soonderlal v Goar Prasad 
23 Bom 414 (421) but if the defendant is absent anda pleader on his 
behalf applies for an adjournment an l the pleader has no other instructions 
but to get an adjournment and is unable to answer all material questions 
relating to the suit the defendant cannot be said to have put in appear 
ance and if the application is refused the decree which follows is an ex 
parte decree — Ibtd (at p 422) , Cooke v Equitable Coal Co Ld 8 C W N. 
621(624) Pam tahal V Rameshar 8 All 140 Shankar v Radha "0 AH 
195 Ramanuja v Rangaswamy 18 M L J 51 

665 Lim titioi — A decree was passed ex parte while the defendant 
was in jail rive years afterwards the defendant applied to set aside the 
decree It was hcl 1 that if the application was treated as one for setting 
asile an ex parte decree then it was barred by limitation but if it was 
treated as an application for review of judgment the Court should decide 
the question whether the applicant had shown sufficient cause for not 
applying earlier — Jonhs v Parmeswar 13 A L J 483 29 Ind Cas 975 

The mere fact that a party has not applied to set aside the cx parte 
decree withi 1 30 days is no bar to his applying for review of judgment — 
Chokkaln gan v Lahshmanan 38 M L J 224 55 Ind Cas 444 Lala Chet 
Naratn v Ramp a! 16 C W N 643 * Contra -—Deodip v Copal Singh 
iP L J 547 Sant 1 v Arjun 13 Ind Cas 318 Lai Deo 1 v Amor Not! 
57 Ind Cas 15 (Lah) and Shaiakska v Hugh Hogarth 12 Bom L R 8S6 
where it has been held that a party who has not applied to set aside the 
decree within 30 days cannot evade the law of limitation by calling 
his application an application for review of judgment 

If an application to set aside an ex parte decree which was made in 
time was consigned to the record room that fact does not in any way 



Art 16-}.] 


the Indian limitation act 


629 


necessitate a fresh application and a subsequent application must be 
considered as mcrclj in continuance of the suspended original application 
Consequent!} no question of limitation arises — Barhatullah v /*«»/ Man la, 
55 Ind Cos 824 826 (Lahore) 

The third column of Articles 164 and 169 should be compared wth that 
of Articles 163 and t6S In the case of a plaintiff or appellant seeking 
to set aside an ex parte decision limitation runs only from the dale of the 
order w here as if a defendant or respondent seeks such relief, he can ui cases 
where he has not had due notice count limitation from the date of his 
hroxtedge of the order — Dtssa Mai v hesar Singh 1 Lah 363 (364) 58 
Ind Cas 739 

The words * where the summons was not du!} served in the 3rd column 
seem to refer to the summons given for the first hearing of the suit, so 
where there has been due service of such summons the mere fact that the 
defendant has not received notice of an adjourned hearing will not causo 
limitation to run from the date on which the defendant becomes aware 
of the decree having been passed — Lai Devi v Amar Nath, 57 Ind Cas 15 
(Lah), Surjit Singh v Torne 76 Ind Cas q A I 11 1924 Lah 066 

In computing the penod of limitation the time taken in prosecuting 
an inductions proceeding in a wrong Court can be deducted — Bastruddin 
v Sonautla. 15 C W N 102 (106) 

The period of limitation prescribed by this Article cannot be extended 
by the Court in the exercise of its inherent powers undef sec 151 C P Code 
— Ajodhya M ah ton v Phut Kotr, 1 Pat 277 A I It 1922 Pat 479 65 
Ind Cas 341 

Except in Madras, the period prescribed by tins Article canot be exten 
dedunderscc 5 for sufficient cause , sec Note 41 under sec 5 at p 27 ante 

The time cannot be extended under sec 6 See 35 Mad 678 cited m 
Note C61 above 

' Duly served — A summons is said to have been duly served within 
the meaning of the 3rd column of this Article, if It was served in such a 
manner that the defendant had knowledge of the suit or that the Court 
may presume that he had such knowledge (O V, r 19) even though it 
was not served in sufficient time to enable him to appear and answer on the 
d3y fixed in the summons ~Kosarchand v Lalhamst 11SLR 71, 42 
Ind Cas 611 . Kasarchandv La! harnsx, 8 S L It 153 27 Ind Cas 331 

Where the plaintiff knew that the defendant did not atdmmty te&ula 
in Ins ancestral house, and yet insisted upon the service of summons at 
that place, held that the summons was not duly served — humud Nath v 
Joltndra Nath, 38 Cal 394 (400) Where the plaintiff to$k out substituted 
service upon allegations which were false the notice could not be said 
to have been duly served — II am Kxsken v Muta 69 Ind Cas 467 (Lah) 
Dut where substituted service has been lawfully made (r g where substi 
tuted service was directed by the Court after satisfying itself that the 
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dant was keeping out of the way to cvaJe service) the summons is said 
to have been duly served, and time under this Article runs from the date 
of the decree, even though the summons docs not come to the knowledge 
of the defendant — Dittu Ram v Naivab, 26 P L It 704, AIK 1925 Lab 
639, 92 Ind Cas 272 

Where a summons was sent by registered post to the defendant, and 
he wired to the Court for an adjournment which was refused, and an ex 
parte decree was passed, held that the summons had been duly served, and 
time ran from the date of the decree — Ghansht Ram v A/isri Lai, 27 
Bom L K 690, AIR 1925 Bom 444, 89 Ind Cas 223 

A summons is said to be duly served on a firm, if it is served on any one 
of the partners of the firm . and time runs from the date of the decree — 
Adtvtppa v Paragjt, 26 Bom L K 388. A I K 1924 Bom 366 

6 66 Knowledge of the d-cree. — This expression means a knowledge 
of the fact that a decree of the kind is m existence, but it does not 
embrace a knowledge of the contents and general effect of the decree— 
Ahdool Hooscm v Esmat’jt, 12 Bom L R 462 But the woids of the 
Article mean something more than a mere knowledge that a decree 
has been passed in some suit in some Court against the applicant 
It means that the applicant must have knowledge not merely that a 
decree has been passed by some Court against him, but that a particular 
decree has been passed against him in a particular Court in favour 
of a particular person for a particular sum. It was not intended 
by the Legislature to lay down that the period under this Article 
would begin to run from the time the judgment debtor might have 
received some vague information that a decree had been passed against 
him — Bapuraov Sadhu Bhtvba, 47 Bom 485 (487), 25 Bom L R 74, A I 
K 1923 Bom 193 , Kttmud Nath v Jatindra, 38 Cal 394 {403) Further, 
it must appear that the petitioner himself had a knowledge of the decree 
in the suit. Where the petitioners brothers had knowledge of the ex 
parte decree passed against the petitioner, it cannot be reasonably inferred 
that the petitioner himself had a similar knowledge of it, particularly when 
it is proved that he lived away from his brothers who never communicated 
the fact of the decree to him . — Kumud Nath v Jotmdra Nath, 38 Cal 
394 (403), *5 c W. N 399. 9 Ind Cas 189 

In an application under this Article the burden of proving want of 
knowledge of the decree till within 30 days before the application is on 
the applicant — Ptroj Shah v. Qarib Shah, 7 Lah 161, AIR 1926 Lab 
379. 95 Ind Cas 124 . Sughru Mai v Sham Lai. 146 P R 1918, 46 Ind 
Cas 777- 

<567. Application by legal representative of defendant Where 
adefendant against whom an exports decree has been passed dies an apph 
cation by his legal representative (whether he has been brought on the 
record or not) to have the decree set aside must be made within the time 
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allowed b> this Article Art 181 mil not apply The word defendant 
in this Article is wide enough to include the legal representative of the 
original defendant The period of limitation runs from the date of the 
decree as the summons was duly ser\ed on the original defendant The 
alternate e date mentioned m the second part of column 3 (fir the date 
of knowledge of the decree) applies only where the summons was not duly 
served on the original defendant — l enkatasubbier v Knshnamurthi 38 
Mad 44a (443 444) 

[As stated before the period of limitation under the Act of 1877 ran 
from the date of executing any process in enforcement of the judgment 
The rulings in Hantnai I v SAanAar 31 Bom 303 Bhoobanessury v Judo 
bendra 9 Cal 869 Poorno v Protonno 2 Cal 123 SI ah Mahan Mad v 
Hanmant 20 AU 311 Sunra) v Atibika 6 All 144 Har Prasad v Jafar 
Alt 7AU 345 J 2 ajab/t(iv Upper India Paper Milh 15 O C 289 decided 
with reference to the starting point of limitation under the old Act are no 
longer of any importance ] 

165 — Under the Code o! Thirty The date of the disposses- 
Civil Procedure 1908 days sion 

by a person disposses 
sed of immoveable pro 
perty and disputing 
the right of the decree 
holder or purchaser at 
a sale in execution of a 
decree to be put'into 
possession 

668 This Article contemplates the case of a person other than the 
judgment-debtor who applies to be restored to possession under O XXI 
r 100 of the C P Code Where therefore a judgment-debtor applies 
to be restored to possession of property seized by the decree holder in 
excess of what ha3 been decreed the application falls under section 47 
of the Code and is governed by Art 181 of this Act — Abd tl Kartni v 
Islamunntssa 38 AU 339 (344) 14 A L J 401 Bahir Das v Girts 67 
Ind Cas 663 AIR 1923 Cal 287 Vackalt Rohmt v Kombi Altassan 
42 Mad 753 (760) F B (overruling Ratnam Ayyar v Krishna Dass 21 Mad 
494) ttassd v Amina 46 Bom 1031 (1036) 24 Bom L R 771 68 Ind 
Cas 349 Sharju v Mir Khan 1 Lah L J 230 Mating Tha v Ma Pyu 
46 Ind Cas 323 (Bur) The contrary view is taken in Har Dm v Lachman 
23 All 343 and Rajaram v lira] httnwar 17 O C 94 24 Ind Cas 137 
where an application by o judgment debtor has been held to fall under 1 
Article 

V 
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166 — Under the same Thirty The date of the sale. 

Code to set aside a sale days 
in execution of a decree • 

This Article corresponds to Arts 166 and X72 of Act W of 1877 
669 Scope —The scope of this Article is something wider than that 
of Arts 166 and 172 of the Act of 1877 taken together , it applies to all 
applications under the C P Code for setting aside an execution sale 

Art 166 of the old Limitation Act applied only when the application 
was made on the ground of irregularity in publishing or conducting tic 
sale (O 21 r 90) or on the ground that the decree holder purchased 
without the permission of tlie Court (O 21 r 72) and Art 172 appt cd 
only where the ground of setting aside the sale was that the judgment 
debtor had no saleable interest in the property 

I3ut if the sale was sought to be set aside on any other ground the 
application fell under Art 178 (* e 181 of this Act) Thus if the sale was 
sought to be set aside on the ground that it was brought about by fraud 
Art 178 and not Art 166 applied — Nonas v Deno 2 C \V N f*) 1 
Sahharatn v Damodhar 9 Bom 468 Sarat v Nenias 5 C W N ”65 
Dhuban Mohun v Nunda Lai 26 Cal 324 Puma Chandra v /fwutul 
3G Cal 651 (636) so was the ease if the sale was sought to be cancelled 
on the ground that notice was not served on the judgment-del tor as 
required by section 248 C P Code (O 21 r 22) — Lsvinia Ashton v A tadhab- 
mom 14 C W N 560 Lakshmi v Srtsh 13 C L J 162 or on the 
ground that the judgment debtor had purchased the property in contra 
vcnticm of the provision of law — Chand A lores v Sai ta Monee 24 Cal 707 
(710) 

But now the present Articlo is quite general in its terms and is not 
restricted to applications under O 21 rules 72 and 89 to 91 it is compre 
hensive enough to cover all applications under the C P Code for setting 
aside execution sales on any ground whatsoever An application under 
the C P Code to set aside a sale in execution of a decree falls under this 
Article even though tho application falls under see 47 C P Code and not 
under O 21 rule 90 — Ramdhar* v Deonandan z Pat 65 3 P L T 501 
AIR 1922 Pat 507 Ganapath 1 v Krtshnamachanar, 43 M L J 184 
Afa Puia v Aid Tautbf 1 Rang 533 AIR 1924 Rang 124 Uanpada 
v DaradaProsad 51 Cal 1014 AIR 1924 Cal 351 This Article applies 
to an application to set aside a sale on the ground that the personal property 
ol tho applicant was sold m execution of a decree against the applicants 
father— Sabs Chandra v Ntsh* Chandra 46 Cal 975 (977 978) 54 Ind 
Cas 43 1 it applies to an application to set aside a sale on the ground that 
the sale took place contrary to the directions given in the decree — Mutkta 
CAelbar v Cava Saheb 37 M L J 605 it applies where the execution 
sale is sought to be set aside on the ground of fraud — Arjun v Gunendra 
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1SC.W N 1266 2" Inti Cas 204 Rat htshort v Mukunda 15 C W N 
965 Ganapat) 11 v Aris^njniafAan 43 M L J t8| AIR IQ 22 Mad 
417 RamJKati \ Deonandan 2 Pa* fj 3 P L T 301 it applies to an 
application to set aside a salt on the groun 1 of irregularity in the service 
of notice under O 21 rule 2 — Das V irai 1 1 v llir Mohammad OP L J 
319 (326) or on the groun I that there w as no attachment prior to the 
sale or that there had been a defective attachment — MaPwav Md Tambi, 
1 Rang 533 

An application made after tl c present \ct of 1908 came into operation 
to set aside a sale ! eld j nor to that Act on the growi 1 of fraud is governed 
by Art 166 of the present \ct and not by \rt 178 of tie Act of 1877 
Section 0 of the General Clauses Vet docs not preserve tic nght of the 
applicant to apply within three years of the date of sale which he had 
under \rt J78 of the old \ct — hoi htshon v Mukunda 25 C IV N 965 
(971) Ganapalhi y Knshnamachan 43 M L J 18 j 70 Ind Cas 743 

Under the C P Code 1882 if the auction purchaser failed to obtain 
possession of the property purchased owing to the judgment-debtor having 
no saleable interest in the property the purchaser was entitled under 
section 315 of that Code to receive bach the purchase money and an 
application for tl c refund of the money was governed by Article 178 of 
the Limitation Act of 1877 the purchaser was not required to make any 
application for setting aside the sale as contemplated by Article 172 of 
the Act of 1877 But the law lias undergone a change after the passing 
of the C P Code of 1908 Under this Code a purchaser who fails to 
obtain possession of the property purchased on account of the judgment 
debtor having no saleable interest in tl <• properly is required to make 
an application under O 21 rule 91 to set aside the sale and then when 
the sale is set aside to mal c another application for refund of the purchase 
money under O 21 rule 93 The frst application is governed by Article 
iGG of tiie present Limitation Act, and the second application by Article 
181 — Makar Alt v Sarfuddtn 50 Cal ii5(atpp 120 122) 27 C W N 183 
Under O 2 1 rule 89 of the C P Code the judgment-debtor may obtain 
reversal of the sale by deposit of money in Court such deposit must be 
made within thirty days from the dale of sale as provided by this Article 
— Chaudhury Rameshwar v Chaudhury Sureshwar 2 P L J 164 (165) 
But it should be remembered at the same tunc that the mere deposit of 
money required by O 21 r 89 of the C P Code cannot by itself be treated 
as an application to set aside the sale There must be a separate apph 
cation along with the deposit If the deposit is made within 30 days 
but the application is made beyond the period it is barred — Ram Autar 
v Shea Peary it O L J 137 AIR 1925 Oudh 411 Mathura v Rant 
Lai 9 Ind Cas 33 (All) See also Paralh Vettil v Ambulalh Veetil 32 
ind Cas 45 (Mad ) and Sartm Be gam v Hatder Shah 9 A L J 12 13 
Ind Cas 404 
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This Article refers to applications under the C P Code An application 
to set aside a sale conducted by the Insolvency Court tn realising assets of 
the insolvent under sections 20 and 23 of the Provincial Insolvency Act 
(III of xqo7) is governed by Article 181 and not by this Article — Mir 
Aftal Ah v Mir Atnan Ah 107 P L K 1914 23 Ind Cas 397 (But 
Article 181 cannot apply since that Article is also restricted to applica 
lions under the C P Code) So also an application to set aside a sale 
under sec 47 of the Chota Nagpur Tenancy Act is not governed by this 
Article but by the special provision of see 231 of that Act — tfllmoney v 
Itoban Majht iP L ] 483 (484) 20 C W N 1243 But an application 
under sec 173 Bengal Tenancy Act to set aside a sale m execution of a 
rent decree is cognizable under sec 47 C P Code and attracts the operation 
of Article 166 of the Limitation Act — Hanpada v Darada Prasad 51 Cal 
X014 AIR 1925 Cal 351 82 Ind Cas 322 But see Chandmonee v 
Santomonee 24 Cal 707 where Article 181 was applied 

670 Vo d sales — If the execution-sale is not binding on the udgment 
debtor or is made without jurisdiction or is an absolute nullity this Article 
does not apply — Payidanna v Lakshmtnarasamma 38 Mad 1076 ShivbiH 
v Yesu 43 Bom 235 Seshagiri v Srinivasa 43 Mad 313(315) Joggistvar 
V Jhapal Santal 51 Cal 224 (229) Samandam v Mahkandl «6 M L J 
267 23 Ind Cas 25* 

Thus if the judgment-debtor was not a party to the suit and was not 
sufficiently represented by any one in the suit the sale 19 not binding 
on him and docs not require to be set aside either by a suit under Article 
12 or by an application under Article 166 — Payidanna v LahshmS 
narasamma 38 Mad 1076 (1081) If the property of the defendant is 
exonerated by the decree from liability a sale of his property held in 
execution of the decree is void and an application by the defendant to 
set aside the sale would be governed by Article 181 not by this Article— 
Seshagiri v Srinivasa 43 Mad 313 (315) 

The plaintiff obtained an ex parte decree for Rs 86 against the defendant 
In 1906 and in execution thereof the defendant s house was sold and pur 
chased by the plaintiff in igio Subsequently the defendant succeeded in 
getting the ex parte decree set aside and in having the case retried but the 
result was a decree passed in 1914 in plaintiff a favour toe Rs 87 The 
defendant paid up the amount of the second decree and applied to have 
the previous sale set aside It was held that the previous sale held 
under the previous decree which was set aside should be treated as a 
nullity as having been no longer based on any solid foundation and 
that the application was governed by Article 181 not by this Article 
and was quite in time — Sfciv6a» v Yesu 43 Bom 235 (239) 48 Ind 
Cas 130 

But a sale held without notice of sale proclamation being given to 
the judgment -debtor is not a nullity and an application to set it aside is 
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governed Is this \riielc — Seel t \ SwbrawflHifl *1 t- 'S 59 1919 M 
\\ S Sq' 53 ]n<l Cas ^>9 

*>0 also ml crc tl e proclamiti n of «lt was not puVhsi ed in the village 
in which the property »\i situate thi omission v,*»s no iSicgahty but 
such illegvhty did not make tlesih a »»fhl> and an application by a 
yud gment -debtor to set aside tl c sale is v, verned by Article iGG and not by 
Article 18 * — Paramasna * Pulttkartif'f'a -17 Mad 575 45 M I* J 829 
The mere fact that tl ere \» is an illegality m the procedure does not make 
the sal null and void Article 106 applies to evert application to set 
aside a sale whether the ground for seeking to set a^ide tb<; sale is the 
commission of an irregularity or an illegally — -Ibid (at p 5 ~ 9 ) Itt this 
case Spencer J warned against the common practice of stigmabsmg any 
and every illegal or irregular sale as a null ty and remarked (at p 530) 

It is not uncommon to hear a sale described as a nullity if there is an illegal 
lty affecting the jurisdiction of the executing Court and illegalities are 
commonly supposed lo take applications to have sates set aside out of the 
scope of Q XXL rule 90 Ever Since tl u Privy Council in ^(alkar^ya v 
Sark an (13 Bom 337) distinguished between a total absence of jurisdiction 
and an erroneous working out of a valid decree agt nst an estate after its 
owner s liability is established there should be no mom for mtsconccp 
tioa But unfortunately »t is not uncommon to bear the expression 
nutbty indiscriminately applied to sales by court as if by that magic 
word the statute of Limitations was abolished 

Where the notice under O XXI rule 32 has not been issued to the 
judgment-debtor m respect of an execution application filed more than 
a year after the decree a sale held mi execution is pot merely voidable 
but void as against the person to whom notice should hav^ been but was 
not issued finch a sale does not require to be set aside but it a party 
files an application to set aside the sale either under sec 47 C P Code or 
otherwise the application is governed by Article rSr not by Article 166 
The party may also file a suit to recover the property within 12 years (Art 
I44) < — Itajagopala \ Tlaiuanutaekartar 47 Mad 288 304 (T B) 46 III 
L 3 104 A X It 1924 Mad 431 disapproving Visa*>»a An« v Somosun 
data in 45 Mad 875 where such omission was held to be only a material 
irregularity not invalidating the sale 

A safe held in contravention of the terms ol O 34 rule 14 is not void 
but voidable and an application to set aside the sale must be made under 
this Article within thirty days from the date of the sale Lven if the property 
is purchased by a third party and not by thu mortgagee himself, the 
purchaser cannot bring a suit to set aside the sale but can only make an 
apphrah»i (sec 47 C P Code) to set aside the sale and the appbeatio 
will fall under Artich. 1&6 — Bkaichand v Hanchhoddas 45 
I 74 *186} 
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6 It Limitation — Under the plain language of tlus Article thepenod 
of limitation runs from the date of sale, and not from the date of confirms 
lion of the sale — Sitaram v A sat am 19 N L R 162, Vana v Rattlal 28 
Boro L R 510 , IVasudeo v Hiralal 8 N L R 177 17 Ind Cas 8S4 
The remark made by Oldfield J in Ttrumalatsamt v Subratnanian 40 Mad 
1009 (at p 1015) that the period of limitation under Article 1661s thirty dajs 
from the date of confirmation of the sale is not correct It is a mere obiter 
not necessary for the decision of the ease 

If a sa '<5 took place on a certain date but the sale officer did not make 
a declaration on that date as to who was the purcliaser bu* gave the mfqr 
matron on a subsequent date it is the latter date which must be taken 
as the date of sale The mere making of a bid does not conclude the sale 
Tor the conclusion of a sale it is necessary for the sale officer to accept tl c 
final bid and to make a declaration as to who is the purchaser and to order 
him to pay over 25 per cent of the purchase money — Munsht Lai V Ram 
Naratn 35 All 65 17 Ind Cas 783 

In computing the period of limitation the time during which the 
applicant had been prosecuting a suit m good faith will be deducted 
under s*c 14 — Qanapalhi v Knshnamachan 43 M L J 184 A I R 
192a Mad 417 

672 Fraud — If fraud is proved the applicant is entitled to the 
benefit of sec 18 th it is the period of limitation runs from the date w hen 
the fraud first became known to the applicant — Arjun v Gunendra 18 
C \V N 1 ■’66 (1271) Ramdhart v Dconandan 3 P L T 501 2 Pat 65 
But in order to entitle the applicant to get the benefit of section 18 he mist 
show not only that there was fraud, but that he was bj reason of the fraud 
kept from the know edge of hts right to make the application Sec the eases 
cited under sec 18 at page 135 ante Limitation runs from the date when 
the fraud first becomes known and it is immaterial that the sale has been 
confirmed before that date in ignorance of the fraud — Mohendra v Gopai 
17 Cal 769 (dissenting from Gobind v Umacharan 14 Cal 679) GdamV 
JudhiUhir 30 Cal 14’’ (153) Sheo Ram v Ikramimmssa 45 All 3*6 
AIR 1923 All 282 See Note 172 under see 18 

f >73 Application by minor — Under the present Limitation Act ammor 
entitled to make an application for setting aside a sale is not given tl c 
privilege of sec G (n Inch now applies only to an application for execution 
of a decree) but under the old Limitation Act lie was entitled to such pnvi 
lege And a right which accrued to a minor judgment-debtor under tie 
Act of 1877 to apply after attaining majority to set aside a Sale which took 
place before tile Act ol 1908 came into forte is not tal en awaj bj the coming 
into operation ol the latter Act that being a privilege which has been 
preserved by see b (c)of the General Clauses Act — Fast hanm v Annada 
15 C \V N 845 (847) 



\RT 167] 


nn: pjdiav limitation act. 637 

167 — Complaining of rc Thirty Tlic elite of the resistance 
sistince or obstruction days or obstruction 

to dch\m of posse* 

Mon of immo\ cable 
propertj decreed or 
•^old in execution of a 
decree 

674 Scope * — The application contcmp'atcd in this Article is an ipph 

cation un ler O it i ijj of the C P Code 

A minor applicant was entitled on ler the Act of 1877 to mate an apph 
cation under this Article within one month of his attaining majority — 
1 1 nayakrao \ Devrao ir Bom <73 (174) But the present Act gives no 
such p-ivilegc to a minor as section ( is restricted to applications for 
execution of decrees and does not like the corresponding section of the 
old Act apply too// applications 

If an application made beyond the thirty days prescribed by this 
Article is admitted no appeal lies against the order of admission but 
in an appeal against the final order passed under see 321 C P Code 1882 
(now O 2i rule 99) the order of erroneous admission of the time barred 
application can be objected to and the Appellate Court is bound to 
entertain the objection and to dismiss the application if it is found to have 
been wrongly admitted by the Lower Court — Lala v Narayan 21 Bom 
39’ (393! 

ft is not obligatory upon the purchaser or the decree holder to proceed 
tomakc an appt cation complaining of resistance The option rests' with 
him to pursue his remedy either isummanly by an application under section 
328 C P Code 1882 (now O XXI r 97) or by a regular suit complaining 
of the obstruction an 1 seeking possession The two reme lies are con 
current and the fact that he has not made an application within 30 days 
under Article 167 is not a bar to his filing a rcgul ir suit— Batumi! v Babajt 
8 Bom Co’ (CoS) If the purchaser omits to make' an application within 
thirty days as presen bed by this Article he can bnng a suit for possession 
provided it is bought within twelve years from the date of his purchase 
— Sholecnath v Ob hoy 5 Cal 331 (333) 

If tlicdecrccholdcr purchaser makes an application within 30 days after 
the resistance the application may be registered as a regular suit under 
see 331 C I’ Code and the nghts of the parties will be determined as if 
an ordinary suit for possession has been instituted by the decree holder 
against the defendant (under Article 138 or 144 ) — Namitev v Hamchandra 
18 Bom 37(40) But if the deereehokfer makes the application more than 
jo days after the date of resistance the application cannot be registered 
as a suit but the decrecholder may file a regular suit — VaUtamm u\ Shan 
ttittgam 7 M L T 223 6 Ind Cas 285 
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In Madras, it has been laid down that even though the decreeholder or 
purchase r m akes no application under Article 167 (complaining of res stance) 
within 30 days from the date of resistance, he is entitled to make an applt- 
cation for delivery of possession, the limitation period of which is three yearn 
(Art 180) — Mnhta v Appasami, 13 Mad. 504 (507), followed in Abdul 
Karim v Timmaraya 24 lnd Cas 512 (Mad ) But the Allahabad and 
Bombay High Courts are of opinion that the failure to apply within 30 dajs 
of the date of resistance is a bar to an application for delivery of possession, 
because such application is virtually an attempt to renew the old procee- 
dings which were allowed to fall through, and that the only remedy of the 
decreeholder is a regular suit for possession — Kesri Naram v Abut Hasan, 
26 All 363 (367) | Vtnayakrav v Devrao, it Bom 473 (474) 

Fresh resistance —AVhcrc at first there was an obstruction, but no 
application was made by the decreeholder within 30 days from the date 
of the obstruction, and then the decreeholder applied for and obtained 
a fresh warrant for possession, but was again resisted, held that the decree- 
holder was entitled to make an application under Article 167 within one 
month from the date of the second resistance, though more than one month 
after the first resistance The fact that no application was made withm 
30 days of the first resistance did not bar the present application — Rama 
sekharav Dharmaraya, 5 Mad 113(114) Where the decreeholder applied 
for possession of 19 shops decreed to lum but being resisted made an appli- 
cation complaining of the resistance, and the Court ordered that the decree- 
holder be pu* in possession cf 15 out of 19 shops, and then the decree- 
holder having applied for possession of the remaining 4 shops, he was again 
resisted, and again made an application complaining of the resistance 
within 30 days from the date of the second resistance, held that the appli- 
cation was not barred — Naram Das v Haian Lai, 18 All 233 ( 237 )> 
following 5 Mad 113 

Where the onginal resistance was by a third person, and no application 
was made by the purchaser under Article 167 within 30 days of the rests 
tance, and then the present obstruction is made by the judgment -debtor 
himself (who docs not claim in any way through the third party who was 
the original obstructor) the purchaser may make an application for delivery 
of possession within 3 years of the second resistance — Vtnayakrav v. Deorao, 
zi Bant 473 (475). 

168 — For the readmission Thirty The date of the dismissal, 

of an appeal dismissed days 
for want of prosecu- 
tion. 

675 Scope* — This Article applies where the appeal is dismissed under 
the C P. Code, and not where it vs dismissed under a Rule of Court Thus, 
where an appeal is dismissed under Rule 17 of the Rules of the .High Court, 
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Part II, Ch \ III f '* f\Jla*r drjtn I tt» estimated amount of fm'i for 
tie preparation of the paper le^V an fm’irtti i In rr almbtinn nf Hi*' 
appeal t’oe, n ot fall in'rf t* i« \rtirle — rjeJan \ tfj'jti UrAf* jtCsl 
330 for) 

TKs NUicl* 1 a# no application where the onW of di<nh<il It m’/M rfrrt 
«— 4ta Mehcmrrd t ^tnlv f)tr f*>Inl r%t fiAfLali) 

This Article refers *o an a; pi cation nn Irr O 1 1 mV rn nf the C P 
Cole under which if ««‘ r drn* cau*e Is jtrwn for fcfiult the Court It 
boun 1 to realmlt the afpetl — ^ tu 1 tf t ^irj i>«t ^ IVim f|8 (fijj) 
33 TV»m I It tto Hot an application for the rr vlmlttlm nf an appeal 
difm*wd for failure to five *ecurit> for emit un !er O 4 1 rule io of the 
C P Code does not fill tinder this Article — Goljnn Uibi v Safar AH aR 
C L J 163 40 Ind Cm * 3f 

Time runs under this Article from the date of dismissal of the appeal, 
and not when the appellant has knowledge that 1 Is appeal has hecn 
dismissed — Bfua Vdl v Kesar Singh t Lah 363 (364) A comparison 
between Arts 163 and *63 on the one hand and Arts i6| an 1 169 on tho 
other will show that while for a plaintiff or appc’lant seeking to set aside 
an es Parle decree or order limitation runs only from the date of thed'eree 
or order, the starting point o* limitation In case of a defendant or res 
pemdent seeking such relief where he has not had due notice Is the dale of 
hu Pmwtedge of the decree or order — Ibid 

The provisions of section 6 do not apply to an application under this 
Article— Sonubal v Shivajtrao 45 pom 648 ('53) 

The period of limitation prescribed by this Article cannot bo extended 
under sec 5 on anj ground whatsoever — Krishnasami v Chtngalrova 
47 Mad 171 76 Ind Cas 836 AIR 1934 Mad 114 Mahl v Jlwan 
X41 P R 1S79 And so after the expiry of 30 days from the date of tho 
dismissal the orderof dismissal becomes final If after the expiry of 30 days 
the appellant applies for re admission of *he appeal and the appeal is 
readmitted and heard all the proceedings subsequent to such application 
including the re admission of the appeal must be Bet aside as invalid — 
Kdbir v Khwaja Mi Khan 44 P R 1882 

Hut though an application for readtnisslon of the appeal is time barred 
under this Article it is open to the Court in & proper case to deal with the 
application under sec 151 of the C P Code in the exercise of the inherent 
powers of the Court and the period of hmttabon will have no application 
to the exercise of such powers — Sonubai v Shivajirao 45 Bom 6|8 (653) 
But the Madras High Court dissents from this view in Krtshnaswami y 
Chengalroya 47 Mad 171 45 M L J 813 AIR 1914 Mad 1:4 

Default of proseeution — If on the day fixed for the hearing of the appeal 
a pleader appears for the appellant but he cannot argue the case and app'ics 
for an adjournment on the ground that the main pleader engaged by th 
appellant has gone elsewhere held that the appearance of a pleader w 
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instructed only to apply for an adjournment is no appearance consequently 
if the application for adjournment is not granted and the appeal is dismissed 
such a dismissal amounts to dismissal for want of prosecution (and not 
a dismissal on the ments) — SatisJt Chandra v Ahara Prasad 34 Cal 403 


(417) F B Cf Lalta Prasad v Nanda Kishore 20 All 66 and other 
cases cited in Note 659 under Article 163 Contra — Patmharc v VeJtur 
Krishna 26 Mad 267 

169 — For the reheanng 
of an appeal heard ex 
parte 

Thirty 

days 

The date of the decree m 
appeal, or, where notice 
of the appeal was not 
duly served, when the 
applicant has know 
ledge of the decree 


676 Change — The words or where notice decree have been 
added in 190S fn view of this change the ease of Venhobachar v Raga 
vendrachar 18 M L ] 96 which decided that this Article had no applies 
tion where the respondent had no notice of the appeal is no longer good 
law 

677 Scope — This Article applies only to an application for the 
reheanng of an appeal heard ex parte An application to set aside an 
original decree which was passed ex parte falls under Article i6j and not 
under Article 169 even though the application is made to the appellate 
Court— Sankara v Subraya 30 Mad 535 (536) 

This Article does not apply where the appeal was heard ex parte by 
reason of the nonappcarance of the respondent owing to his death So 
if white the appeal was being heard tlic respondent died and an ex parte 
decree was passed in favour of the appellant the legal representative of the 
respondent woul l get the usual penod of six (now three] months (Art 177) 
for applying to be brought on the record and Article 169 would not bar 
such application — Dnnlal Ra» v Jagat Iiatn 96 P II 1918 47 Ind 
Cas 962 

678 Starting point ol limitation — Where notice has not been duly 
served the period of limitation Tuns from the time when the applicant 
has knowledge of the decree in appeal — DauJal Rat v Jagat Ram 96 P R 
1918 47 Ind Cas 962 

The Court has no power to extend the time prescribed by this Article 
— Sher v JlfoAau Singh 66 P R 1883 

An application for rehearing of an appeal presented originally within 
the penod of limitation but returned for amendment and again presented 
after amendment after the penod of limitation cannot be rejected as out 
of time The amendment relates back to the onginal presentation — 
Shama Prasad v Taftl Mullik 5 C \V N 816(317) 
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Where the application for rehearing of an appeal has been presented 
after 30 days the applicant cannot evade Article 169 b> calling his appn 
cation an application for review of judgment Such a practice would nuke 
this Article a dead letter— Saniu v Arjun Das 131 P \\ It 1912 13 Ind 
Cas 318 Cf Lai Dan v Amar Nalb 57 Ind Cas 15 (Lah) 

170 — Tor leave to appeal Thirty The date of the decree 

as a pauper days appealed from 

679 An application for leave to appeal as a pauper must be presen 
ted within 30 days as prescribed by this Article Even if an appeal is at 
first presented within time on an insufficient Court fee and then on demand 
by the Appellate Court to pay full Court fee the appellant applies for 
leave to appeal as a pauper after the period of limitation prescribed 
by this Article the application will be barred — Hlahadev v Lahshman 
19 Bom 48(30) So also where a memorandum of appeal was presented 
to the High Court within 90 days but Ifcjond thirty days on an insufficient 
Court fee and upon demand made b> the Court to pay the deficiency 
the appellant stated that he was unable to pay it and prayed that the memo 
randum of appeal should be treated as an application for leave to appeal 
as a pauper it was held that the memo of appeal not having been 
presented within 30 days as required by this Article could not be treated 
as an application for leave to appeal as a pauper — Galt v Rachla huttwar 
13 A L J 633 29 Ind Cas 1003 

Section 3 of the Act of «877 was not applicable to an application 
for leave to appeal as a pauper so that the Court could not grant time 
on any sufficient cause — Parbati v Dhota 12 All 79 But under the 
present Act that section has been extended to an application for leave 
to appeal 

Where an application for leave to appeal as a pauper is refused the 
Court should grant a reasonable time to the appellant for paying the stamp 
duty on the memorandum of appeal and if he pays the Court fee within 
the time allowed the appeal must be deemed to have been filed as on the 
original date of presentation of the appl cation for leave to appeal as a 
pauper — Nallavadna v Subramauta 40 Mad 687 (697) The Limitation 
Act prescribes the same period of I nutation by Arts 152 and 170 respec 
tively (or the fling of an appeal itself and for the filing of an application 
for leave to appeal as a pauper so that the result would often be that 
in every case where the pauper appl cation happens to be refused there 
would be no time to fie a regularly stamped appeal within the period of 
1 nutation Therefore the Court wrhile dism ss ng an application for leave 
to appeal in Jorma pa t[>ens should grant time to the appellant withm 
wl ieh to fie his appeal an l if he files his appeal within that peno 1 the 
appeal is m time — Dat Tt t v Dessai 22 Bom 849(836) see also C 
v Laksh ni 26 All 329 
L 41 
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X71. — Under the Code of Sixty The date of the abatement 
Civil Procedure, 1908, days 

for an order to set aside g, 

an abatement. 

Articles 171 and 172 of the present Act together correspond to Art 
171 of Act XV of 1877 

680 This Article did not originally occur in the Act ot 1877 but 
was added by the Amendment Act XII of 1879 Pnor to the introduction 
of this Article it was held that an application to set aside an order of 
abatement was governed by the three years' rule under Article 178 (now 
Article *8i)~ Bhoyrub v Dowaw. 5 Cal 139 This decision must be 
deemed as overruled by this Article 

An application to set aside an order of abatement must be made within 
sixty days under this Article , otherwise it will be bar red — [.akhttit Chant 
v Kathubhai 35 Bom 393 (395) . Cham Ratn v WaraiM. I9»6 P W R 
12 , but the penod of limitation under this Article may be extended 
if the applicant can show sufficient cause for the delay under sec 5 See 
C P Code*0 22 rule 9 (3) See also Bhant Ram v N (train, (1916)? \V R 
it, 31 Ind Cas 697, and Kattdasanw v Aturugappa, 16 M I T 547 26 
Ind Cas 472 In 3 5 Bom 393 (395) the application of the son of the deceased 
plaintiff, who died after tho decree for partition was passed but before 
the partition was earned out in accordance with the decree, to set aside 
the order of abatement was dismissed as it was presented beyond the penod 
but the Court exercising its inherent powers to make such orders as may 
be necessary in the ends of justice, directed that he should be made adefei^ 
dant, as it was a partition suit in which all parties should be before the Court 
and the presence of the deceased plaintiff s son was necessary in order to 
enable the Court to effectively conduct the partition proceedings 

If no application for substitution 13 made within the penod of six months 
(now ttree months) prescribed by Article 17G or 177, the suit will abate 
(vide O 22, r 4, C P Code) , but it will bo open to him to make an appl> 
cation under o 22 r 9 (2) to set aside the order of abatement (within 1 
months from the date of abatement)— Lachm Nat am v Aid Yu<uf 43 AH 
54® (54 0< Secretary of Stale v Jawahxr, 36 All 235 {237) Where W 
application to set aside the order of abatement and to revive the suit «« 
made by the legal representatives of the plaintiff more than six montW 
(hut within eight months) alter the plaintiff s death, the proper procedure 
for the Court would be first to declare the suit to have abated, nnd 
then at once to pass an order setting aside the abatement and revive 
the suit, if sufficient cause was shown for setting aside the order of 
abatement — Ram Pratap v LalChand.o C. W N 369(370), JVM* 1 
V. GocuUas. 9 Bom 275 (277) ♦ tqthm Narttin v Md Yusuf, 42 A« 
5to (54 1 )* 
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63*. Application by reversioner • — The nearest reversioner to the 
estate of a deceased Hindu instituted a suit to declare certain alienations 
wade by the widow as void beyond her lifetime, and died pending the 
hearing Within six months of his death and without hearing any others 
among the surviving body of re\ crsioners, the lower Court passed an order 
declaring that the suit had abated Nearly two years after, the next 
reversioner applied to set aside the abatement, to tie brought on the record 
as the legal representative of the deceased, and to be allowed to continue 
the suit. Held that a suit brought by a reversioner is one really brought 
on behalf of the entire body of reversioners : if the reversioner dies, the 
next retersioner can continue it ; the suit does not abate because the next 
reversioner must be deemed to have been already a party tliereto ; the 
present application to continue the suit is not an application to set aside 
the abatement (because the order of abatement is invalid and need not be 
set aside) but an application under O 1, rules 1 and 8 (2), and is governed 
not by this Article but by Article *8r — Krhhnatmamy v. Seelalahshmt, 
1918 M W. N. 888 

'172. — Under the same 
Code by the assignee 
or the receiver of an 
insolvent plaintiff or 
appellant for an order 
to set aside the dis- 
missal of a suit or an 
appeal. 

, This was Article 17 1 of the Act of 1877. 

173 — ror a review of Ninety The date of the decree. 

( judgment except in the days. 
a cases provided for by 
, Article 161 and Article 
■ 1 162. 

, 682. Before the enactment of Article 161, an application for review 
a judgment of a Small Cause Court was governed by this Article ; see 
odan V Puma, 10 Cal 297 (29 s )- Now It falls under Article i6r. 

- * i This Article applies where a review and not a new tnal, is the proper 

, nedy— Ibid, 

An application for a review of the High Court's decree (appellate) 

, * st be presented witlun’90 days of the decree, and every day’s delay 
* r that period must be duly accounted for — -Ramaswami v. V 
’ isimAfl, 3 L W.a-H. 32 Ind. Cas 1000. 


Sixty The date of the order of 
days. dismissal. 
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1 74 — For the issue of a Ninety When the payment or ad- 

notice under the same days justment is made. 

Code, to show cause 
why any payment 
made out of Court of 
any money payable 
under a decree or any 
adjustment of the 
decree should not be 
recorded as certified. 

This Article corresponds to Art 173A of Act XV of 1877 
683 The application referred to in this Article is an application under 
O XXI, rule 2 of the C P Code, made by the judgment debtor This 
Article has no application where the decree holder takes steps to report 
satisfaction suo moiu — Gopal Das v Gangarant, 1888 AWN 115 The 
decree holder may apply at any time for having the payment or adjustment 
certified to the Courts Tukaram v Babajt 2: Bom 122 (124) A judg- 
ment-debtor who pleads payment or adjustment must issue notice upon 
the decree holder within 90 days of the payment or adjustment, before 
he can certify payment But there is no corresponding obligation imposed 
upon the decree holder He may certify payment at any time before 
execution or he may do so in his application for execution— Eusufzeman 
v Sancfiio, 43 Cal 207 (210) ; Sheikh Elahi v ffarvab Lai, 4 P L 
J. 159 (161) ; Jatindra v Gagan Chandra , 46 Cal 22 (24) ; Balay Mi v. 
Aijanmal, 26 C W N 529 , Bahuballabh v* Jogesh, 23 C W. N 320, 50 
Jnd Cas 242 Bhajan Lai v Cheda Dal, 12 A L J 825 

This Article applies to an application made by the representative of the 
judgment debtor He is bound to apply within the period prescribe.! by 
this Article — Pandaranga v Vy thillnga 30 Mad 537 (540) 

If the judgment-debtor makes any payment or adjustment towards the 
decree, but no application is made to get it certified within the period 
prescribed by this Article, the judgment debtor will not be entitled to ob- 
tain credit for those payments or to set up the payment or adjustment as 
a bar to the execution of the decree He cannot evade the provisions of 
this Article by securing investigation of the same matter under section 
47, C P Code during the execution proceedings — Pandtirangv VaithiUnga 
30 Mad 537 {540) , Golam Mutaffar v Golohe Charon, 25 Ind Cas 8S4 
(Cal) , Kutubulla v Durga Charan, 16 C W. N 396 (397) , Mukunda / el 
v Banstdjiar. 50 Cal 468 (473) Nistamu v Kasim Ah 12 C L J 65 
7 Ind Cas 238 , Marott v No rayan AIR 1925 Nag. 374 ; Jogendra 
v,probhat, 19 C \V N 650 19 C X. J 126 21 Ind Cas 92G , Monmohan 
v DaiarakaNath, I2C.L J 312 , /wmnnt Devi v Aghore Nath, t^C W N 
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357, n C.L J gi . Mulchand v Champa 26P L R 350, 87 Ind Cas 
635. II he were allowed to do so, the provisions of Article 174 would be 
rendered nugatory — Katntnt Deo* v Aghore Kumar, (supra) ; Mukunda 
v Battstdkar, (supra) But the Bombay Bigh Court takes a contrary 
view Thus in Trtmbak v Han Laxman, 34 Bom 575 (580) Heaton J 
observes that the special procedure provided by sec 258 C P Code is not 
the only way in which the judgment debtor informs the Court of a payment 
or adjustment , what he docs more often is that when the decree holder 
applies for execution, he (the judgment-debtor) pleads a payment or ad- 
justment In such a case the Court should enquire and decide whether 
that«idjustment is proved, and if it is found to be proved the Court should 
treat it as an answer to the dccrccholder's claim , and this would be »»« 
consonance with the proof Stotts of sec 244 (now see 47) of the Code If the 
Court is debarred from enquiring into the payment or adjustment on the 
ground that it is uncertified, the effect would be to encourage fraud on the 
part of the decree holder The same view has been expressed In another 
Bombay case — Hansa v Bhawa, 40 Bom 3331336) 

This Article refers to sec 258 C P Code 1882 (=>0 21, rule 2 of the 
Code of 1908) And as that section applies only to money decrees and 
not to decrees for possession of immoveable properties, an application 
to record delivery of land made out of Court is not governed by this Article 
— Sattkaran v. Kattara, 22 Mad 182 (186) So also this Article does not 
apply where the decree is not a decree for payment of money but a mort- 
gage-decree for sale in case the money due is not paid — Mailt harjuna 
v Narastmha, 24 Mad 512 (314) Sec 258 C P Code 1882 does not 
apply to an application made under sec 89 Transfer of Property Act , 
therefore the limitation prescribed by this Article docs not apply to any 
payment made before a final decree is made , and the defendant is 
not debased from setting up the plea of payment — Hatem Alt v. Abdul 
Gaflur, 8 C W N. 102 (104) But see Ntslannt v Kasim Alt, 14 

C VV N 357 

Where under the terms of a decree the decree -ho Id era remained in 
possession of the property, the amounts received by the decree holders 
were rot* money payable under a decree", consequently these receipts 
need not be certified to the Court within 90 days from the date in which 
they were received —Yella Redds v Syed Muhammadah, 39 Mad 1026 
(1027) , V atdhtnathasamy v Somasundram, 28 Mad 473 (478) F, B 

175 — lor payment of Six The date of the decree, 
the amount of a decree months, 
by instalments. 

This Article refers to an application made by the judgment-debtor 
under O 20, rule 1 1 (2) of the C P Code 
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176 — Under the same Ninety 
Code to have the legal days 
representative of a 
deceased plaintiff or of 
a deceased appellant 
made a party 

This. Article corresponds to Atticlc 175A ot the Act of 1877 
684 By Sec 2 of the Indian Limitation an l C P Code Amendment 
Act (XJvVI of 1920) the period of limitation lias been reduced from six 
months to ninety days But where in appellant had died before the 
Amendment Act came into operation his legal representative would get 
six month!, time under this Article as it stood before the amendment — 
A)U Singh v BhagabaU 36 C L J 263 AIK 1922 Cal 491 70 Ind 
Cas 370 

It 13 interesting to note tly: changes in the penod of limitation This 
Article did not exist in the Act of 1871 and the period of limitation for 
the application was probably 3 years under the general Article It ap 
peared for the first time m the Act of 1877 and the penod allowed was 
sixty dajs then in 1888 the period was extended to six months This 
period was retimed in the Act of 1908 until recently it has been curtailed 
to 90 days The same remarks apply also to Article 177 

Applications governed by this Article arc applications made »» Ike 
course of the suit If the plamtifi died alter having obtained (under S 88 
T P Act) a decree for sale on a mortgage and his sons applied more than six 
months after their father 3 death to be brought on the record m the place 
of tbc deceased and to have an order absolute for sale made in their favour 
held that as the suit was at an end when the conditional decree for sale 
was passed the application was not one made in the course of the suit 
this Atticle therefore did not apply and the applicat;on was not barred— 
Mehart Bib» v Yakub 11 C WN >56(157 15S) 

The words 'plaintiff or appellant show that tins Artic'c applies to 
applications made in the course of a suit or an appeal and not to applications 
made during execution proceedings Thus it dots not govern an apphea 
tion made by the representative of a deceased decree holder claiming ad 
mission to continue the execution proceeding commenced by the deceased 
The execution proceeding docs not abate on the decree holder's death, 
consequently his representative may come in at any time — Oulab Das v 
Lakshman 3 Bom 221 , Vulan v Mohan Singh 3 AH 750 See also 
Jagattanni v Rakhal 10 C L J 398 3 Ind Cas 314 But he must of 
course apply within the period of limitation prescribed by Article jB — 
Dufart v Mohan Smgh (supra) 

So also this Article docs not govern an application made by the 
representatives of a plaintiff coming In to appeal where the plamtiff has 


The date of the death 
of the deceased 
plamtiff or appellant 
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died after decree The representative has the same period to make his 
appeal as the plain tifl himself would have had—Ramanada v M match, 3 
Mad *36 

177. — Under the same Ninety The date of the death 
Code to have the legal days of the deceased defen- 

rcpresentativc of a dant or respondent 

deceased defendant 
or of a deceased res- 
pondent made a party. 

This Article corresponds to Article 173C of the Act of 1877 
685. Change •—The penod of limitation has been reduced from six 
months to ninety days by section t of the Limitation and C P. Code 
Amendment Act (XXVI of 19:0) 

Section t of the Act XXVI of 19.10 ran as follows 
"In the Thud Division of the Tirst Schedule to the Indian Limitation 
Act 1008. in Articles 176, 178 and 179, for the word "Ditto” in the second 
column, the words "Ninety days” "Six months" and "Ninety days" res- 
pectively shall be substituted " 

It should be noted however that though this section made no men- 
tion of Article 177, its eflect was to alter the period of six months provided 
by this Article into ninety day-s; for by retaining the 'Ditto' in Article 
177 and changing the 'Ditto' in Article 176 to 'Ninety days,' it practically 
prescribed 90 days for Article 177 

But as no mention was made of Article 177 in the above section, the 
Lahore High Court (as well as other High Courts) held that the Amendment 
Act XXVI of 1920 did not reduce the period of limitation of Article 177, "" 
as no mention of that Article was made in the body of the Amendment 
Act, though there might be mention of it in the Statement of Objects and 
Reasons — Govmd Das v Hup Ktshore, 4 Lah 367 , If up Ktshore v B hagai 
Govmd Das, A, I. R J922 Lah an, 6*) Ind Cas 748 ; Arjun Das v Nam A 
Chand, 78 Ind Cas 771 . Sktttnerv. MakarramAt, 9 1 Ind Cas 330, A I. 
R. *925 AU. 77 ; Subramania v Shanmugam, 49 M L J, 363 The same 
argument was advanced by the Counsel in the Calcutta High Court case 
0/ Seodoyal v JoharmuU, 50 Cal 549, 75 Ind. Cas 8t 

In view of this interpretation, this Article has been expressly amended 
by the Amending and Repealing Act 1923 (XT of 1923) as follows;— * 

" 1 In the Third Division of the Tirst Schedule to the Indian Limitation 
Act, J908, m Articles 176, tjj, and 179. forcachof the entires in the second 
column, the entry "ninety days’* shall be substituted .." See Gazette 
of India 1923, Bart IV, p. 54. 

The reasons have been thus stated: "This amendment is designed 
to correct a drafting error wluch had the effect 0/ leaving thu penod o 
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limitation in Article 177 as si* months though the intention was to reduce 
it to ninety days In a recent ease before the High Court of Judica 
turn at Lahore a doubt arose as to the effect of amendments made by 
\ct WVI o! 1920 in the period of limitation prescribed in items X/6 
177 and 1 "9 of the Schedule The object of the present amendment is 
to substitute for the Dittos the actual periods prescribed — Ga die of 
India 19 3 Part V pp 93 94 

Moreover to prevent further misconceptions in the future tic Amending 
and Repealing \ct of 1923 lias omitted all Dittos from the -*nd columns 
ol all the Articles of the Limitation Act and substituted the actual penods 
of (mutation 

6 S <5 Scooe — Tins Article refers to applications under G. P Ode 
O 2 1 rules 4 and n (secs 36S and 58s of the Code of 1908J Bat it docs 
not refer to an application under O 2 rule 2 (see 36 of the old Cole) 
Thus where one of several respondents dies and the uglit of appeal sur 
vives against the surviving respondents alone an application for a dc 
deration (under O 22 rule 2) that the surviving respondents are the 
legal representatives of the deceased and that tho appeal shall proceed 
against them docs not fall under this Article It would be governed by 
the general Article 181 — Shatnanuttd v Rajnaraw it C W h 186 (iSS) 

This Article applies to applications made jo tho course of a smt or 
an appeal and docs not apply to an application for substitution made 
fn execution proceedings Such an application may be made beyond six 
months and the execution proceedings will not abate— Amotak Ham v 
Shanu Ham 174 F L. R 1911 10 Ind Cas 403 So where after attach 
ment ol the judgment-debtor s property in execution of a decree the 
ju Igmcnt-debtor dies the decree holder is not bound to bnng upon the 
record the legal representative of the judgment-debtor He can execute 
the decree against the legal representative of the deceased so long as 
execution 13 no 4 barred by limitation — Bhagwan Da* v Jugal AwSerr 
4 ' AH 570 ( 573 ) 

This Article does not applv where the deft ndant dies ajt r the dc ere W a 
suit but before any final order has been passed and 1 is legal represen 
tatives apply to be brought on the record in the further proceedings tahen 
in pursuance of the decree To such a case Art 181 applies and as it >* 
an application in a pending smt within the meaning of section 3“ C P 
Code (for as 11 ere has not been any final order the suit must be treated 
as pending) the tight to apply under Article 181 accrues from day to day 
•rod the application is not barred even though made more than three 
years after the defendants death— Surrndra heshab v hhetlrr hrtshlo 
30 Cal (09 (following Keiar N a.h \ I Jaffa Chand S Cal 4 o) The 
ratio decidendi of the judgment is not very clear It is difficult to under 
stand why section 371 C. P Code was applied instead of sec. 3 ®^ which 
is in lact more appropriate here for that section refers to devolution of 
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interest by death, whereas see. 372 refers to other cases of devolution of 
interest 

In another Calcutta case it was held that if during the pendency of a 
suit to recover land a sole defendant died, the plaintiff s application to 
bang m the legal representatives of the deceased fell under section 372 
C. P. Code (now O 22, rule 10) and not under section 368 (now O 22, 
rule 4) and that the applicant had three >ears to make the application under 
Article 178 (now 181) of the Limitation Act — Denode Mohim v Sarat, 
8 Cal 837. The learned Judge 111 this case gave a \ery pedantic inter- 
pretation to the expression “right to sue ' occurring tn section 368, and 
held that that expression was used in the Code in the sense in which the 
terra "cause of action” had an accepted meaning in the English Judicature 
Act, ic, it was used with reference to personal actions for damages, for 
breach of contract or for tort, and did not applj to suits for recovery of 
land ; and that if a devolution of interest sook place by death in a suit 
relating to possession of land, the case would come not under section 368 
but under the general provisions of section 372 which relate to 'creation, 
assignment or devolution of interest " This case has been dissented 
from by the other High Courts in Ojagar v Ntamat, 1890 AWN 21, 
Jamnadas v Sarah] t, 16 Bom 27, and Jafar v Jawaya, 76 P It 1884 
The Punjab Chief Court points out tba* the expression cause of action* 
or "right to sue" means any cause of action whether the suit be for damages 
for personal property or for immoveable property or for some pecuhar 
relief — Jafar v. Jawaya (supra) I'm the r, since the expression used in the 

Judicature Act is "cause of action" whereas the C P Code uses the simpler 
expression * right to sue," this latter expression should be taken in its ordi 
nary acceptation and not in the highly technical sense in which the former 
expression is used in the English Act Moreover, as pointed out in the 
Bombay case, section 368 specifically provides for a case where a defendant 
or sole defendant dies, whereas sec 372 refers to other casts of creation, 
assignment or devolution of interest — Jamnadas v Sorabjt, 16 Bom 27 
(28) 

TI113 Article equally applies to an application tor substitution made in 
the course of a second appeal as well as in the course of a first appeal, and 
13 not restricted to applications made during first appeals only Thus, 
where the respondent m a second appeal died during the pendency of the 
appeal an application by the appellants to substitute his heirs on the 
record is governed by the six months’ rule under Art 177, and not by the 
three years' rule of Art 181 — Upendra v Sham Lai 34 Cal 1020 (1023) , 
Mddhuban v Naratn Das 29 All 535 (536) Sheikh Adam v Balajt, 10 
Bom L K 50g The Madras High Court, however, held that the period of 
limitation for bringing the legal representative of a deceased respondent 
in second appeal was three years and uot six months — Susya Piltat v 
Atyakannu 29 Mad 529 F B (overruling Vakkalagadda Narastmhani v 
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limitation in Article 177 as six months though tbe intention was to reduce 
it to ninety davs ** "In a recent case before the High Court of Judica- 
ture at Lahore a doubt arose as to the effect of amendments made by 
Act XXVI of 1920 in the pcnod of limitation prescribed in items 176, 
J77 and 179 of the Schedule The object of the present amendment is 
to substitute for the ‘Dittos' the actual periods prcscribed ,, -~Ga«H« of 
Jndta, 1923, Tart V. pp 93. 94 

Moreover, to prevent further misconceptions in the future, the Amending 
and Repealing Act of 1923 has omitted all ‘Dittos’ from the 2nd columns 
of all the Articles of the Limitation Act, and substituted the actual periods 
of limitation 

686 Scope — This Article refers to applications under C P Code, 
O 22 rules 4 and 11 (secs 368 and 582 of the Code of 1908) But it does 
not refer to an application under O 22, rule 2 (see 362 of th*- old Code) 
Thus where one of several respondents dies and the right oi appeal sur- 
vives against the surviving respondents alone, an application fur a de 
duration (under O 22 rule 2) that the surviving respondents are the 
legal representatives of the deceased and that the appeal shall procee 
against them docs not fall under this Article It would be governed by 
the general Article 181 — Shamanund v Rajnaratn, n C W N 186(188) 
This Article applies to applications made m the course of a suit or 
an appeal, and does not apply to an application for substitution made 
In execution proceedings Such an application may be made beyond six 
months, and the execution proceedings will not abate — Amolak Ram v 
ShanuRam, 174 P L R lgxj, lolnd Cas 405 So ; where alter attach- 
ment of the judgment-debtor s property in execution of a decree, the 
judgment-debtor dies, the decree holder is not bound to bring upon the 
record the legal representative of the judgment-debtor He can execute 
the decree against tbe legal representative of the deceased, so long a 5 
execution is not barred by limitation — Bhagwan Das v Jugal KnnorCt 
42 All 570 (573) 

This Article does not apply where the defendant dies after t he decree in 
suit but before any final order has been passed, and his legal represen 
tatives apply to be brought on the record in the further proceedings taken 
in pursuance of the decree To such a case Art 181 applies, and as it is 
an application in a 'pending suit’ within the meaning of section 372 C P 
Code (for as there has not been any final order, the suit must be treated 
as pending) the right to apply under Article i8t accrues from day to day 
and the application is not barred, even though made more than three 
years after the defendants death — Surendra Keshab v hhetter Krublo, 
30 Cal. 609 (following htdar Nath v. Harra Chand, 8 Cal 420) The 
ratio decidendi of th8 judgment is not very clear It is difficult to under- 
stand why section 372 C P Code was applied instead of sec 36*, which 
Is m fact more appropriate here, for that section refer* to devolution of 
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enlarge the Ume lor sufficient cause But alter abatement it is open to the 
plaintiff or appellant to make an application under O 2’ r 9 to set aside 
the order of abatement (within the penod ol two months prescribed by 
Article 171) on the ground that he w is prevented by sufficient cause from 
making the application for substitution within lime See Secretary of Stale 
y Jaerahit 36 Ml •*35 ( 37) Ear Amt \aratn v Md Yusuf 43 All 540 
(51 1) Day a Singh v Buta Singh 118 P It 1916 

178 — Under the same Six The date of the award 
Code for the filing in months 
Court of an award m a 
suit made in any 
matter referred to 
arbitration by order of 
the Court, or of an 
award made in any 
matter referred to 
arbitration without the 
intervention of a 

Court 

This Article corresponds to Art 1760! Act XV of 1877 
687 Scope of Article — This Article applies only when an application 
is made b> the parlies for filing an award The arbitrators themselves may 
file an award more tlian six months after it is made because the act of the 
arbitrators in handing over the award to the proper officers of Court for the 
purpose of filing it i> not an application for filing an award this Article 
has therefore no application to the ease — Roberts v Harrison 7 Cal 333 
(330) In fact no application is necessary for the arbitrators to file an 
award They can simply make over the award to the Court to be filed — 
Ibid (at p 337) 

This Article may apply to an application by a party to compel an 
arbitrator to file his award — Ibid (at p 337) 

The date of the award is the date on which it is delivered to the parties 

so that they may have notice of its contents and may give effect to it and 
not the date on which it is actuatly written and signed— Sr« 11 at A Chatterjee 
v Roy I ash Chuuder 21 \\ K 248 \Vhcn the award is not delivered to 
the parties till some time after it is made limitation runs from the date of 
the delivery It is clearly the intention of the Legislature that a party 
to an arbitration should have six months to enforce the award from the tune 
w hen he is in a position to enforce it — Putto Singh v Posad Bahadur 9 Cal 
575 (578) The date on which a dralt award was made is not the date of the 
award The draft award is not an award at all and its publication is 
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VakuuIJa, 28 Mad 498} Thu conflict of opinion » is d uc to the defective 
language o! Article 175C ol the Act of 1877, the first column ol which ran 
thus • "Under sec 3 63 of the Code o! Civil Procedure, to have the legal 
represen PiU vc o( a deceased defendant made a defendant, or under that 
section and section 382 of the same Code, to have the legal representative 
of a deceased plaintiff respondent or defendant respondent made a plaintiff* 
respondent or defendant respondent " Thus, the words ' plaintiff respan 
dent ' and defendant respondent * led the Madras Court to hold that this 
Article was restricted to first appeals onlj. The language of the present 
Article is <]uite general and the word 'respondent 1 undoubtedly inclulcs 
a respondent In second appeal , 

An application made alter the passing ol the Act of 1508 to bring the 
legal representative o! the deceased respondent who had died during second 
appeat while the Act of 1877 was fn force, wiff be governed by the six 
(now three) months’ rule under the present Arlitle, and not by the three 
years' rule (which was the opinion of the Ma Iras High Court , see 29 Mad 
32 ) supra) of the Act of 1877 This cannot cause any hardship to the 
applicant, for though the new lairutatiin Act had Iwcn passed on the 7th 
August 1908, the pctiod of Us coming Into 0{'cratiou was postponed till the 
1st January 1909 , and the applicant couhl h we made ins npi hcation during 
this intervening period II he has not done so, his application must be dis 
missed as barred Lven the benefit of section 30 will not avail to the 
applicant as that section refers to suits and not to applications — IrayU v 
SanJtartiu, 3 1 Mad 292(293 194) joM l J 347, 5 Ind Cas 420 

i xltnuon of lime for sufficient cause — Under section 372A of the C I* 
Code, 1882 (O 22, r 9 of the Code of 11/1S), see 5 of the Limitation Act 
was made applicable to applications under sec 368 \ nf the Code (O 22. r 4 
of the present Code) t so tli it an application for substitution eoul 1 have been 
made beyond the period of six months prescribed by Article 175C if there 
was sufficient cause for delay, as section 3G8 of the C I* Code in express 
terms gave power to the Court to enlarge the period of six months for 
sufficient cause shown See AfatfAubau v Nnritin 2j All 335 (5371 • 

Chojntal v Jagdatnba 11 All 408 Thus, the appellant's ignorance of the 

fact of the respondent's death was a sufficient cause tor not mating the 
application within the time limited — Gaman v llaksha 4: P R 1887 , 
Dadit v hadu . 113 P R 1907 So also, where the plaintiff acting boms 
fide brought In a wrong person as the legal representative of a deceased 
defendant within time, but came to know ol the error more than six months 
after the death of the defendant, and then applied to have the right person 
brought on the record, his latter application would not be barred — Syed 
Hossein v Abdur Itahirn 7 C \V N 529 But under the Cml Procedure 
Code of 1908, the law has been changed, for under O 22, rule 4, if no apph 
cation for substitution is made within the time limited (now three months), 
the suit or appeal shall abate, and that rule gives the Court no power to 
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the application under O 21 r 90 cannot be deducted — Sornam v 
Tiirura Uperumal ji M L J t -f o6 Ind Cas 657 AIR 1926 
Had 857 

181 — Applications for Three \\ hen the right to apply 
which no period of \ ears accrues 
Jim tation is provided 
elsewhere in this 
schedule or by section 
48 of the Code of Civil 
Procedure, 1008 

This Article corresponds to Art 178 of Act XV of 1877 
d? 1 Scope cf the Article — The operation of this Article is limited 
to appl cations made under the Civil Procedure Code Since all the other 
applications In this division arc applications under the Code it is natural 
to conclude that the applications referred to in this Article are applications 
tjusdem generis 1 e applications under the C P Code — Dai Manekbax v 
Manebjl 7 Bom 213(214) II aim v Pursholam 32 Bom r Madhab 
Mam v Lambert 37 Cal 796, Empress v Ajudhta Singh 10 All 350 
Gnananxuthu v \ ana 17 Mad 379* (381) Ranhr \ Dngpal 16 All 231 
Ttluck Singh v Parsotam 22 Cal 914 Ilahmal Karim v Abdu\> 34 Cal 
® 7 2 ( 6 ?4) In re IsAan Chunder 6 Cal 707 (708) Jagdtp v Holloway 
2 P L J 206 (208) 

Therefore this Article does not apply to applications for probate 
letters of administration or succession certificate (though of course long 
and unexplained delay may throw doubt on the genuineness of the will) — 
In re I than Chandra 6 Cal 707 (709) Gnanamuthu v Vana Koilpillax 
17 Mad 379 (381) Dai Manekbax v Manekjx 7 Bom 213 (214) Kashi 
v Gopi 19 Cal 48 Janak* v heshavalu B Mad 207 or to an applica- 
tion under the Religious Endowment Act — Janaki v Kesavalu 8 Mad 
207 It has no application to proceedings taken under the Bhagdan Act 
(Bombay Act Vof 18G2) — Collector v Desax 7 Bom 546 ( 55 1 ) It does 
not apply to an application made under sec 214 of the Indian Companies 
Act 1882— Con net v Himalayan Bank 18 All 12(15) It does not apply 
to applications for enforcement of costs by a solicitor against his client 
by the summary method provided by the Rules of the High Court — Wadta 
v PuTshotom 31 Bom 1 II artrtiia Lot ■* Tarahala 15 C W K 800 
Lakhunom v Dwxjendra 4fiCal 249 ( 253 ) ”3^ V> N 473 It cannot apply 
to proceedings to set aside a fraudulent transfer under sec 36 Provincial 
Insolvency Act — Daryal v Kuv) Lai A *1 R 19*6 Lah 553 , or to an 
application made by a Receiver under sec 36 of the Provincial Insolvency 
Act irysj — Duraiya v Venkatarama 12 L W 535 Go Ind Cas 123 (But 
*eeUirAftalv Mir Antan 107 P L R 1914 23 Ind Cas 397 and Nxhka 
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191 1 He made an application m 1913 which resulted in an or ler Deliver 
passed on 7 7 13 but on 30 7 13 the Court onlcrc 1 on the s^me petition 
No one to take delis cry petition dismissed in 1915 the purchaser 
again appl ed for delivery of possession It was het! by Abd ir Pahim J 
(Otdfictd J ronfra) that the order of dismissal on 30 7 13 not having been 
made after hearing the purchaser ft must be deemed to be a dismissal only 
for statistics! purposes an 1 tt at the application of 1913 might be treated 
ss one for the execution of the R eneral or ler for delivery made fn 1913 an I 
being in that slew a continuation o( tt e prior proceeding svas not barred 
by Article 180 Qiifitll J however hell that tt e pnor application having 
been dismisse l on account of the p irehaser a default the prior proceedings 
coul | not tie 1 el 1 to have continued thereafter an 1 that the apphca 
tion of 1915 coull not therefore tie regarlel as a continuation of the pre 
vioui appl cation or as an application for further execution of the general 
order for delivery passed In tie prior execution proceeding— *faniftr 
SuWoyya v Rajah l rithatramayyah 1918 M W V 114 43 tnd Cas 155 

7 I tv it 

The period of limitation runs from the date on which the sale becomes 
nbsol ite A sale does not necessarily become absolute as soon as It 
Is confirmed Thus where a sale Is cnnfrmed without opposition but 
aftcrwarls a petition Is male tmler O ji r 90 to set asile the sate the 
period of limitation for an appl cation un ler this Article begins to run from 
the date o( the or ler disallowing the petition to set aside the sale and not 
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4 Mad 173 it docs not applv to an application made in a pending ease, 
e g an application to revive a suit tn which no final order lias been made — 
Ham Salk v Umackaran, jC W S 750 , Surendra v Kketter, 30 C.al. 
609 . Kedarnalk v Hat a Chand, 8 CaJ 4:0 , Mad hub Mom v Lambert, 
37 Cal 796 (Soft), or to an application to revive a suit and restore it to the 
board, or to transfer a case from one board to another or to transfer a case 
to the bottom to the board and vi forth — Goptnd Ckunder v Iiungunntony, 
ft Cal 60 (64) This Article does not apply to an application asking 
the Court to pass ]udgment on an award filed in Court, because it is an act 
which the Court is bound to do — Itecardas \ Dostbat, 7 Bom 316 (322) ; 
or to an application to bring the attached property to sale — Phtraya v. 
Adu Ham, 279 F. R 1882 

691. Application* In mortgage suits : — Application for final {ore - 
cloture-decree ’ — An application for a final decree in a foreclosure suit under 
sec 87 of the Transfer of Property Act (O 34, «rulc 3 of the C P Code 
of I90S) is governed by this Article, and time runs /mm the date fixed in the 
preliminary decree under section 86 for the piymcnt of the mortgage money. 
Article 1B2 cannot apply, because the vanous clauses in the 3rd column 
of Hut Article are inapplicable to the present application The only clause 
which can apply. If at all, Is clause 1, but the decree or order referred to In 
that clause is a decree executable on the date it is passed, whereas the pre- 
liminary decree in a foreclosure-suit is not executable on the date on which 
it is passed but only on the expiry of the date fixed therein for the payment 
of the mortgage-money. Consequently Article 182 is inapplicable — Ah 
Ahmedv. Satiran, 24 All 542 (345. 546) ; Dalaram v Kanhai, 1 P L J. 364 
(366) ; Hajkumar v. Kedar Salk, I Pat 435 Hut in Parmcshrt v Mohan 
Lai, 20 All 357 such an application was held to be an application for exe- 
cution of the preliminary decree for foreclosure and therefore governed by 
Article 182. In Sham Sundar v. Md Jhhshani, 27 All 501 (503), it was 
not dcciJed whether Article 181 or 182 was applicable, but Stanley C. J. 
expressed the opinion that an application for a final decree for foreclosure 
was an application for execution of the decree »u« 

The Calcutta High Court is of opinion that an application for a final 
decree for foreclosure is not governed by this Article (nor by any other 
Article), because it is an application made in a pending suit i e it is an 
application to terminate a pending proceeding, and is in effect an applica- 
tion to the Court to do an act which the Court is bo und to do Consequently 
110 question of limitation anses— A/adAa&moni v. Lambert , 37 Cal 796 
(806, 807) Even if this Article applies, the right to aply may be deemed 
to accrue from day to day (as it is made m a pending suit) — Ibid (following 
30 Cal. 609 and 8 Cal. 420), 

Where the High Court on appeal modifying the decree of the lower Court 
for sale passed a preliminary decree for foreclosure, the period of limitation 
for a final decree for foreclosure ran from the date of the appellate decree 

l 42 
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Mai v. Mancar Dank 151 P B low 5' Ind Cw 18S) According to the 
I -shore High Court tint Article it not restricts l to applications under the 
C P Code but refers to oil applications for the making of which the Civil 
ITocedurc Civic gives authority Thus an application to set aside an 
er parte order pasted under arc 150 of the Indian Companies Act (1883), 
it an application under O n r 13 of the C P Code (read with sec 141 
of that Code) and It therefore an application governed by Article 181 of 
the Limitation Act—HtnJuitan Dank v Mehraj, 1 I.th 187 (191) 55 
Ind Cas 8jo In a Calcutta cate. Article 181 hat been applied to an 
application to set aside a sale under tec 173 of the Bengal Tenancy Act 
on the ground that the application it cognisable under sec 47 C P Code 
— Cham] Monte v Santo Monet 21 Cal 707 (709 710) 

This Article is restricted to applications made to a Court asking It 
to exercise {toners which unless moved by such applications it is not 
bound to exercise ato mot 11 It does not apply where n Court Is asked 
to do .an act which it Is bound to do and has no discretion to refuse to 
do Thus, a Courtis bound of Its own motion to bring a decree into con 
formity with its Judgment, under sec 206 0/ the C P Code <» 83 r) f no 
application Is necessary for that purpose , esen if an application is made, 
it is not subject to the rule of limitation under this Article — Dario v Kexho 
9 AH 364 3O5 (hsscntlng from Gaya Prasad v Srtrf Prasad, 4 All 23), 
Kaht vs lain as Cal 259. Sktvappa v Snpanek tt Bom 584* Dkan 
Singh v Patau! 8 All 519 So also, where an order for partition has been 
made In a suit it Is the duty of the Court to effect the pariilion and no 
application need be made by the plaintiff for the purpose of effecting a 
partition Even it an application is made. Article 181 docs not apply 
to it and Such application is not barred by reason of the fact that it is made 
more than three years after a previous application Article 181 also cannot 
appl> as It is a proceeding in the suit itself and not a proceeding in 
execution no final decree having born made in the suit— Pwarka 
Nath v Darindra 33 Cal 435 (43 j) An application by the 
mortgagor for payment of money under O 34 r 8 Is not 
governed by this Article because no application is at all necessary 
for the purpose — Bkawanl Prasad v Pam Kattta 38 O C 26*. 
AIR 2925 Oudh 649 The appointment of a Commissioner is a 
matter which it Is competent for a Court to make without being put 10 
motion by any party to the litigation, and therefore an application by a 
party with reference to such matter is not governed by this Article— 
Latchmanan v NamanafAan 28 Mad 127(129) So also, it does not apply 
to an application to the Court to perform the functions of a ministerial 
character '(fan application &y an auction purchaser for a certificate of 
sate — 1 1 that Janardan v Vtthojxrao 6 Bom 586 587 (dissenting from Be 
ASaja Bartnnji 5 Bom 202) Dntdas v Pirjada 8 Bom 377 (dissenting 
from 5 Bom 202 and Tuft warn v Safcaji sBotn *06) , Kylasa v Ramasams, 
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4 Mad 172 >t docs not apph to an application made In a pending ease. 
e g an application to revive a suit In which no final onler has been marie — 
Ram Sath v Umaehoran 3 C W Jf 750 Surendra v Khetter, 30 Cal, 
600. Kedamath v Mara Ckand. 8 Cal 420. Madhab Moni v Lambert, 
37 Cal 796 (606). or to an application to rcMvc a suit and restore it to the 
board or to transfer a case from one board to another or to transfer a case 
to the bottom to the board and so forth — Cmtnd Chunder v Pungunmony, 
6 Cal Go {64) This Article does not apply to an application asking 
the Court to pass judgment on an award filed in Court, because it is an act 
which the Court Is bound to do — Isaardas v Dostbai, 7 Horn 31G (322) ; 
or to an application to bring the attached propertj to sale — Phtraya v. 
Aiu Pam, 179 P. R 1882 

692 Applications in mortgage wits . — Application for final fore- 
elosurt-deeree — An application for n final decree in a foreclosure suit under 
sec 87 of the Transfer of Property Act (O 34, tfulc 3 of the C P Code 
of 1 908) is governed by this Article, and time runs from the date fixed in the 
preliminary decree under section 86 for the payment of the mortgage money 
Article 182 cannot apply, because the vanous clauses in (he 3rd column 
of that Article are inapplicable to the present application The only clause 
which can apply, if at all, is clause 1, but the decree or order referred to in 
that clause is a decree executable on the date it is passed, whereas the pre- 
liminary decree in a foreclosure suit is not executable on tho date on which 
it is passed but only on the expry of the date fixed therein for the payment 
of the mortgage money Consequently Article 182 is inapplicable — All 
Ahmed v Nastran, 24 All 51 2 (545, 546) ; Data ram v Kanhai, rP.I J 364 
(366) , Pajkumar v Ktdar Hath, 1 Pat 435 Hut in Parmcshn v Mohan 
Lai, 20 AH 357 such an application was held to be an application for exe- 
cution of the preliminary decree for foreclosure and therefore governed by 
Article 182 Jn Sham Sundar v Md Jhtisham, 27 All 50J (503), it was 
not decided whether Article 181 or 182 was applicable, hut Stanley C J 
expressed the opinion that an application for a final decree for foreclosure 
was an application for execution of the decree »us» 

The Calcutta High Court is of opinion that an application for a final 
decree for foreclosure is not governed by this Article (nor by any other 
Article), because it is an application made in a pending suit 1 e it is an 
application to terminate a pending proceeding, and is in effect an applica- 
tion to the Court to do an act which the Court is bound to do Consequently 
no question of limitation arises — M adhabtnom v Lambert, 37 Cal 79G 
(806, 807) Even if this Article applies, the right to aply may be deemed 
to accrue from day to day (as it is made in a pending suit ) — Hid (following 
30 Cal 609 and 8 Cal 420) 

Where the High Court on appeal modifying the decree of the lower Court 
for sale passed a preliminary decree for foreclosure, the period of limitation 
for a final decree for foreclosure ran from the date of the appellate decree 
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of the High Court for rather the date fixed in that decree for payment of 
the mortgage money) il the other party preferred an appeal to the rnvy 
Council and that appeal was rfismujrrf/or dtfaull of prosecution the decree* 
hoi ler wool l rot be entitled to compute the period of limitation from the 
date of the order of the Pnvy Council dismissing the appeal for default— 
/fojAtimar v Ktdar bath 1 Pat 435 (4)1) 3P L T 565 66 Ind Cas 97 
The plaintiff sunt for foreclosure of a mortgage w Inch purported to comprise 
five villages hut he obtained a preliminary decree in 189910 respect of three 
vittages onlj lie appealed against the dismissal of his suit aa regards the 
other two tillages and this appeal was dismissed by the High Court in 
1901 In 1003 he applied for a final decree for foreclosure Held that 
this application was not barred by limitation because time ran not from 
the date fixed tit the preliminary decree for payment of the mortgage money 
t ut from the date oi the decree of the High Court, because it was not until 
that date that there was any final decision as to the property to be fore 
closed — Sham Similar v Md IKUsham *7 All 501 (5°9l Where after the 
plaintiff applied for a final foreclosure decree, the day fixed in the preli- 
minary decree for payment of the mortgage money was postponed at the 
defendant s request the postponement di 1 not amount to a dismissal 
ol the application of the plaintilf to have a final decree passed The apph 
cation must l>c deemed to have remained fending for finat orders and the 
Court must be deemed to have postponed the passing of the final orders 
No further application for a final decree is necessary , and any subsequent 
application if made in that behalf is only for the continuation of the pro 
cecding on the original application which has been suspendend Such an 
application bring an application made in a pending case is not governed 
by Article ifli or by any rule of limitation — Chtmnajl v Sontiji 11N I* 

R 47 85 Ind Cas not AIR 1925 Nag 291 

Application for final drerer for salt — Before secs 83-90 of the Trans 
fer of Property Act were incorporated into the C P Code of 1908 there 
was a conflict of opinion as to whether Article 1B1 or 182 applied to an 
application under sec 89 of the T P Act for an order absolute for sal® of 
the mortgaged propertj In the following cases it was held that such an 
application being an application for execution of the decree passed under 
sec 88 of the Transfer of Propertj Act was governed b> the rule of lun»ta 
tion prescribed for an application for execution 1 e Art 179 of the Act of 
1877 and not by Article 178 which is limited to applications under the Ci'd 
P Code— AfaWiftarjimmfii v Lmgamurtt 25 Mad 244 (F B ) . MammaU 
v Ki/th Atirmti 39 Mad 544 Bhagaitan v Gann 23 Bom C44 , Chunni 
Lai v riarrtam 10 All 302 F B , Jlanbir v Dngpal, 16 All 23 Badri 
Narayan v Kunj Behan, 35 All 178 . Oudh Behan v Noyes* war, 13 AH 
278 fP B) Aisfov Bananioyi 19C IV N 640 And this w as the view 
of the Privy Council in Abdul Majid v /awafitr 36 All 350 ^P C) . 
Bnfuf' Nath v M until Dei 36 All 284 (P C.) 
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In Pamayyan v Kad>r Dacha 31 Mad 68 (69) an 1 Bttldeo v Ibnllatder 
97 All 6 5 (627 6 8) such applications were held to be governed bj either 
of the Articles 1S1 182 whereas in Tthch v Parshotam 22 Cal 024 
Pramatha \ hhettra 1 Mart 20 Cal 651 and Adjudhta Pershad \ Daldeo 
"i Cal 818 it was hell that the proceedings under sec 89 of the T P Act 
Were merely in continuation of the original suit that therefore the arphea 
Uon under sec 80 was not subject to any limitation that \rt 181 di I 
not app!> because that Article was limited to applications under the C 
P Code 3nd that Article 182 also did not applj because the proceeding 
under sec. 89 of the T P Act was not one In execution of a decree In 
Rungtah V Sanjappu 26 Mad 7 So (7S9) the application was hell to be 
governed by Article 16 i and not by Article 182 

After sections 83-90 ha\e been incorporated inlo the C P Code it 
has been held that an application for a final decree for sale in a mortgage 
(O 34 r 5) being an application under the C P Code falls under this 
Art cle and Article 182 cannot apply because the application is not stnctly 
speaking one for execution of the preliminary decree (but is an apphea 
lion to obtain a further decree) — Ahmad Khan v Caura 40 All *33 
Nttamuddtn v Dobra Dhtm Sen 40 All 203 (205) Dent Singh v Derham 
deo Singh J9C IV V 473 Bala Pant v hanhat 1 P L J 3C4 (366) 
Madho Ram v hthal Singh 38 AH 21 Dalto Atmaram v Sankar 38130m 
32 Venhayya v Sathiraju 44 Mad 714 (713) Kuppal Chelty v Knshnam 
trtal 14 M L T 191 Ramji v Karan 39 All 532 Gajadhar v huh an 
39 All 64 1 JIarjiwan v Gojanan 23 Bom L R 459 Time begins to 
run after the expiry of the period fixed by the prel minary decree for pay 
ment of money (if there is no appeal from tl c preliminary decrce)—/4Amerf 
v Caura 40 All 235 (237) J?«/ Behari v Juman 4 P L J 323 (524) 
Nanhelal v Gulshan 18 N L K 58 1 / there is an appeal against the 

preliminary decree time runs from the date of the appellate decree or 
of the decree in second appeal as the case may be but not from the date 
fixed in the preliminary decree of the Court of first instance — Saytd Jawad 
Uossain v Genda Stngh 7 P L T 575 (P C ) 44 C h J 63 A I K 1926 
p C 9J (overruling 38 AH 21 on this point) Ntmmala v Seetharamiah 
32 M L J 453 4 1 Ind Cas 268 Mahabtr v Kanhaiya Lai 21 A L J 
326 Gajadhar Singh v Kuhan Jtwan Lai 39 All 64 1 (F B) Nttamuddtn 
v Bohra Dhtm Sen 4 o All 203 Uma Charart v Ntbaran 37 C L J 452 
Satyud Jawad Hussain v Genda Sugh 1 Pat 444 Venhayya v Sathiraju 
44 Mad 714 (7*7) iV holmes v Dank of Upper India 5 Lah 257 (259) 
Lallu v Jot 21 O C 176 Subbarajulu v Sundararajulu 33 M L J 507 
48 Ind Cas 183 but not from the date of the order of the Pnvy Council 
dismissing tho Pnvy Council appeal for default of prosecution — Abdul Majid 
v Jawahtr 36 All 350 (PC) Sachtndra v Maharaj Bahadur 49 Cal 
203 (P C) 

The fact that there was a clerical error in tho decree in the statement 
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In ZiaAmal Kanm v Abdul Kama. 3| Cal 672 (A74). Article i8f was 
heU inapplicable to an application under sec 90 T P Act because that 
Article is limited to application^ under the C I’ Lewie ami does not apply 
to applications under the T P Act Put mm that sec <jo of the T P Act 
lias been incorporated into the C P Code, the ruling in it Cal 67a would 
no longer be good law. In Ihshwambhar v A’u msundar, 42 Cal 29 J (299) 
Article 18 1 was held to be inapplicable c»en to 311 application under 
O j|. r 6 ol the C P Code In a recent Full Bench ease (overruling the 
above two cases) the Calcutta High Court has laid down that an application 
under 0 34. r. 6 is governed by Article 1B1 — Pell v Gregory , 52 Cal 828 
(I\ B ), 29 C. tV. N. 678. A I. It. 1923 Cal 834. 

As regards the time when the right to mate such application accrues, 
the High Courts are not unanimous In some cases it has been held that 
the right to apply accrues alter the sale, when it is found that the sale 
proceeds arc insufficient to sitisfj the debt — Go; ad hat v Alliance Bank, 
28 AH OGo (664) ; Md tlhfat v. Ahmunnissa, 40 All 551 (55a) . R*J Naram 
v. Santt Lai. 2t A. L J. 37, A. I It 1923 AH 203 , Vetthatasubba v A han- 
mvgam, 1913 M. W. N. 867. In several other cases, however, it lias been 
held that it is not necessary that the applicant should make his application 
within 3 years of the date of the confirmation of the mortgage sale. It 
is the date of tho suit and oot the date of the application which must be 
looked to ; if he had his personal remedy at the date of the institution of the 
suit on the mortgage 1 e. if the sui* on the mortgage had been brought wi- 
thin 6 jears from the doe date of the mortgage (Art 1 j6), the application 
for persona] decree is not barred, though made more than 3 jears after 
the date of sale. When an application is mode under see 00 of the I. P 
Act. the Court has to consider, if any question of limitation arises, whether 
the personal remedy was barred at the date of the institution of tho suit, 
and not whether »t would be barred at the date of the application under 
see 90 — -Habitat Kanm v. Abdul Karim, 34 Cal 672 (675). following Puma 
Chandra V. lladha Hath, 33 Cal 867 (873) ; Hamid ltd dm V Kedar Nath, 
20 All 38G; Chattar Mai v. Thakun, 20 All 312 ; Jangi Singh v. Chander 
Mai, 30 AH 38 8 ; Gulam Hussein v. Mahamadallt, 34 Bom -340 (545) ; 
Pena Ttruoadt v. Mulhammel, 2 L. W. 66, 27 Ind Cas 770 (771) ; see also 
Btsaambhar v. Ham Sundar, 42 Cal 294 (297) 

693. Application for execution : — Applications for execution arc 
generally governed by Article 182, and the period of limitation runs from 
the vanou3 points of tune enumerated 4 a the several clauses ol the 3rd 
column of that Article. But sometimes it may happen that the various 
points of time enumerated therein will not apply to a particular appli- 
cation ; in such a ease, the application will fall under Article i8x. Article 
182 is not exhaustive of applications for execution of decrees, and Article 
181 may sometimes be applied to such an application The Jaw has been 
thus stated : “The true entenon in determining whether Article 181 or 182 
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of the amount due would not entitle the dcerce«hol ler to count limits 
linn from the date on which the error ru corrected as the correction 
of the error dt l not make any alteration in the decree and the decree could 
not bo said to be a new decree — Ram Chandra v Jai If at 50 A L J 640 
Where a preliminary mortgage-decree was passed against separate sets 
of defendants for separate amounts decreed against them and some of 
them appealed while others did not Ae fi that the period of limitation for an 
application for a final decree for sale against the non appealing defend 
ants began to run from the expiry of the fixed date In the preliminary 
decree for payment of the amount and not from the date of the decree 
In appeal because the appeal was not an appeal against the whole decree 
but was limited to that part of the decree which affected the appealing 
defendants only —G) an Sttgh v Atallutein 43 All 320(313 324) Where 
the preliminary decree for sale was passed against all the members of the 
family and some nf the members only appealed but the appeal was pre 
ferrrd In the Interests of and on 6rAof/ of the whole family the period of 
limitation for an application for a final decree lor sale woull run from the 
date of the appellate decree — Tula Ram v WAu/> Singh 33 A L J. B&f 


A I It I 0’5 All Cot 80 Ind Cvs -14 

Where the preliminary decree was paved in 1897 and the decreeholder 
after mating Sescral applications in 189S 1901 1904 and 1907 made a 
final application for a final decree for sate in 1909 when the new C P Code 
was passed it was hell that the Tight to Apply accrued when the new 
C P Code ronferre 1 the right in 1909 anl the Application was tlerefote 


not Uatri j Prior to the passing of the C P Cotie of 1908 the appl cab 
w-c'IVt* mn r ' Ra RCC: CTCC f '°* ,er to make vi>' an application und 
«Bht wl,cb t f rt V '* an application for an order absolute for sale ie ti 
not by means * ‘ ,CCTce,K * Wer P messed was a right to enforce his ju Igmt 
plication for for a decree final but by means of an a 

held to apply it wx*tl ^ bSO,U,e an * tbathia application Articte IJ 9 w 
°n the mortga S( . e ^ iecf "j C P Co<{c 01 PJoSVjja* f° r 'he f rst time confcrn 

an 1 hence the right to ■> ^ ^ in {oro -P ual decree for sai 

which the new C p ^ ^ y ior *he final decr^L accrued on the day < 
Maruvgrao v *?„, C c " une ««‘o operation v »k 1st January 1900- 


Marnngrao v D a , ® ,e _ came into operation v »k lst J - ' nnaT y lvv 
application 4 *° m 309 < 3 »9 3 ^ \ 

decree under sec 9oo( th ” 6 appficat«, n a 8 «PP lcmcft 

though an appl lca t 20n Act (° H r 6 of th c A tl P Code o{ 

foe the execution of a dt . C * eC ‘“ l<m Proceeding {s n V 111 

the apoh cation ... *** Qr order i 


- -i-t-uvauon Jn ^ * o of the rv 

for the execution ol , ccu, “” proccedm. j. n \» “ a PP llc; 

11? api " ,<a “» .. E ov,„, dJ b ; " Article , 8i „ 

A'f 551 17 Ind Cue 36 f Article iSt — Ui n n \5'toi«fi«irt 
V An, Bmk A r 3 CP 

»• »« °» £, rt Cas » X,,« 
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In Raima! Kanm v Abdul Kanm, 31 Cal b 7* i f, 7t), Article 181 was 
heki inapplicable to an application under *-cc yo T P Act because that 
Article is limited to application under the C P Code and does not apply 
to applications under the T. P Act IJut now tliatscc 90 of the T P Act 
has been incorporated into the C. P Code, tlic ruling m jj Cal 07a would 
no longer be good law. In Bishwambkar v Rumsundar, 4 2 Cal 20 1 (199) 
Article 181 was held to be inapplicable even to an application under 
O 34, r. fi of the C. P. Code In a recent I ull Dench case (overruling the 
atovc two cases) the Calcutta High Court has laid down that an application 
under O. 34, r. 6 is governed by Article 181 — Pell v. Gregory , 52 Cal 828 
(r, B ), 29 C. \V. N. 678. AIR, 1925 Cal B34. 

As regards the time when the right to make such application accrues, 
the High Courts arc not unanimous In tome eases it has been held that 
the right to applj accrues after the sale, when it is found that the sale 
proceeds are insufficient to satisfy the debt — Gajadhar v Alliance Bank, 
28 All 660 (664) ; Md Iltifat v, Ahmunnissa, 40 All 351 (332) , Raj Narain 
v. Santi Lai, 21 A. I~ J. 37, A. I. R 1923 All 203 ; Venhatasubba v Shan- 
tnugam, 1913 SI W. K. 8O7 Iu several otlier eases, however, it has been 
held that it is not necessary that the applicant should make his application 
within 3 years of the date of the confirmation of the mortgage sale It 
is the date of the suit and not the date of the application which must be 
looked to ; if he had his personal remedy at the date of tlic institution of the 
suit on the mortgage i e. if thesui* on the mortgage lad been brought wi- 
thin 6 years from the due date of tho mortgage (Art 1 16), the application 
lor personal decree is not barred, though made more than 3 jears after 
the date of sale When an application is made under see 90 of the 1. 1’, 
Act. the Court has to consider, if any question of limitation arises, whether 
the personal remedy was barred at the date of (he institution of the suit, 
and not whether it would be barred at the date of the application under 
see 90 — Rakmal Kanm v, Abdul A'nrim 34 Cal. 672 (675). following Puma 
Chandra v, Jladha Nath, 33 Cal 867 (873) , Hamid ud din v Kedar Nath, 
30 AH 386 ; Chattar Mai v Thahurt, 20 AH 312 ; Jangi Singh v Chander 
Mai, 30 All 388 ; Gulam Hussein v. Mahamadalh, 34 Bom ,340 (545) ; 
Pena Ttruvadt v. Muthammel, 2 L. W, 06, 27 Ind Cas 770 (771) , see also 
Bnwambhar V Ram Sundar, 42 Cal 294 (297). 

693. Application for execution : — Applications for execution are 
generally governed by Article 182, and the period of limitation runs from 
the various points of time enumerated an the several clauses of the 3rd 
column of that Article. But sometimes it may happen that the various 
points of time enumerated therein will not apply to a particular appli- 
cation ; in such a case, the application will fall under Article 18 1. Article 
182 is not exhaustive of applications for execution of decrees, and Article 
18 r may sometimes be applied to such an application The law has been 
thus stated : "The true criterion in determining whether Article 181 or * p 
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applies to a particular application ts to ascertain whether any one o( the 
scvi ral I'owts oi time specified in ct?l 3 of Art 182 is applicable to it ; and if 
none ot them is applicable, it is only ther\,that Art i8t will apply " In 
this case the decree {passed under sec 88, Transfer ot Property Act) directed 
the sale of the mortgaged property in default of payment ot the mortgage- 
money on or before a date fixed *n the decree On default ot payment 
the decree holder applied for execution of the decree It was held that 
Article 181 could not apply, because none of the points of time enumerated 
in the various clauses of that Article was applicable to the application : 
thus, clause 1 did not apply, because the decree was not executable on the 
date ot the decree but only at some future time if default was made .clause 
7 also did not apply, because the decree as such did not direct the payment 
of any money on a particular date, but directed the sale 0/ the property 
j| a particular sum was not p-ud by a given time Consequently Article 
iflr was the proper Article applicable to the case — Jfnngiafi Goumfan v 
Nanjappa, 26 Mad 780 (780) Sec also TAatur Das v SAadi Lai, 8 All 
56 (J7) A decree Jor possession of a property was passed subject to the 
condition that if the judgment-debtor paid to the dccrccholder year by year 
so long as he might live an allowance of Rs 200 per y ear for his maintenance 
the decree for possession would not be executed, but if the judgment-debtor 
made default in payment of any year s allowance, the decrccholder would 
be entitled to delivery of possession of the property in execution ot that 
decree A default having occurred, the dccrecholdcr applied for possession 
under the above decree He 14 that ArUcte 182 could not apply . for it ' vas 
quite clear that clause 7 of that Article was inapplicable, since the application 
was lor possession and not to enforce a payment of money , and that the 
other clauses of Article 182 were inapplicable Consequently Article 181 
governed the application — Muhammad l el am v Muhammad Ahsau. 16 
AU 237 I239) In this ease it was further lield (at p 238) that the decree- 
holder was not bound to execute his decree upon the occurrence of the first 
default, but might execute it ca occasion of a subsequent default ; thus, to 
this ease a default took place in J878 and then another in October 1889. 
and the decrccholder applied in March 1892 , it was held that the application 
was not barred by reason of the tact that a default had taken place m 
1878, t e mote than three years before the application. 

A decree which was passed in 1894 directed that the plaintiff would 
be entitled to get possession upon payment of Rs 750 to the defendant 
in any year in the month of Jeih K The money was deposited in 1915 and 
the application for execution was made fn 1916 It was held that the 
application was governed by Art. 181, and not by Act 182 The latter 
Article applies to eases in which a decree is capable 0/ execution ott the 
date on which it is passed, except in circumstances mentioned in some of 
the special clauses to that Article The decree in this case being indefinite 
US to the date on w hich the payment of Rs 73 o was to be made was not 
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capable of execution on the date on wlucb it was passed Therefore Art 
181 applied and not Art 182, and the nght to apply for execution accrued 
when the payment was made in 19 * 5 . the application was therefore not 
barred — AVJtminav Sheo Dat 17 \ L J 841,31 Ind Cas 576 

In a suit against E and J of whom J died pendente life a decree was 
passed in 1906 which did not provide that E should be personally liable 
but declared that the decretal amount should be realised by the sale of 
the property of J in L's possession E for the first time obtained posses- 
sion of J’a property in 1914 and the decrccholder applied in the same 
year to execute the decree Htld that the application was not barred by 
limitation ; that Art 1S2 did not apply, in as much as Use decree was not 
capable of immediate execution in lyo6 , that the application for execution 
coul 1 not be made till E got possession of J s property , and that the Article 
applicable was Article 1S1, and the nght to apply accrued in 1914 when 
E obtained possession of J's property — Maharaja of Darbhonga v Ilomesh • 
war Singh, 6 P. L. J. 1J2, IJ9 {P C ). 

A pre-emption decree u incapable of execution until the decrccholder 
pays the pre-emption pnee into Court, and consequently clause 1 of 
Article 181 u inapplicable ; and no other clause in Article 182 being under 
the circumstances applicable, the general Article 181 would aj^ily, and 
the time for an application for execution of the pre cmption decree com- 
mences to run when the price is paid — Ckhtii v Lain, 24 All 300 , Chandtha 
v Kalu, 22 O C. 82, 52 Ind Cas 156 

When a perpetual injunction lias been granted, the decree may be 
enforced on each successive breach of it An application for execution 
of the decree falls under this Article and must be made within three years of 
the date of the particular breach which is the occasion for the application 
Iiut the decreeholiler is not bound to take action in ease of every petty 
infringement , and the fact that ho does not enforce las rights on a petty 
breach will not deprive him of the fruits of his decree if a serums infringe- 
ment were afterwards made — Venkataehellan v Veerappa, 29 Mad 314 
(317) See also Ilam Satan v Chalar Stngh. 23 All 463 {4 06 ) where it is held 
that Article 182 is inapplicable to an application to enforce an injunction 
upon its disobedience It was held in Sadagopachart v Knsh nainac/tart, 
12 Mad 336 (364), and Coswamt Cordhan v Goswamt Mukandan, 40 AH 
648 (651) that an application for execution of a decree for injunction was to 
be brought within 3 years of the date of the breach of the injunction, but 
no Article was mentioned in the judgments 

Where by mistake of Court, the name of the judgment-debtor has been 
omitted from the decree, the decree is incapable of execution until it is amen- 
ded and the name of the judgment debtor brought on the record , the nght 
to apply funder Article j8t) for execution accrues from the date of amend- 
ment — Debt Bahsh v. Shambhu Dial, 48 All 281, 24 A. L J 266, A I R, 
1926 AH 384 
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38s {387) Ashrajtiddm v Dtptn Bthan, 30 Cal 407 (411); Gurudeo v 
Amnt 33 Cxi 680 Ruddat v Dhanpat, 36 All 156 (150) 5 Laksmt v 
Balt am 17 All 425 (447) . Ruttgiah Goundan v PJanjappa, 26 Mad 7 So 
C ontri — Rajaralnatit v SMivalay animal, it Mad 103 (105) It should 
be noted that min> of these cases were decided under tlic Act of JB77, m 
which section 15 applied only to twite and did net apply to an app/tralion 
for execution of a decree , under the present Act all the cases relating 
to injunction cited here would fall under Article 182, and the time 
during which the execution was stayed by the injunction or prohibi- 
tory order would be excluded from computation under section 15, which 
now applies to applications lor execution ol decrees See 34 AH 43 6 , a ' 
P <M* 

Similarly where the execution ol a decree was ordered to be stayed 
pending an appeal from the decree and the execution proceedings struck 
off. a subsequent application for execution of the decree after dismissal 
of the appeal was regarded as one for the revival of such proceedings, and 
was held to be governed by this Article — Buff Be gam v, Nihal Char’d, 
5 All 459 (461) , Raghulam v Shto Saraw, 5 All 243 

V. here an application to execute an tx parte decree was struck off 
the file on the application of the judgment-debtor to set aside the decree, 
and the decree holder filed another application after the rejection of the 
judgment-debtor's application for rehearing of the suit, it was held that 


the decree holder s second application for execution was only a continua- 
tion of the previous proceedings that bad been suspended— Chandra v 
Gopi Mohan, >4 Cal 385 (387) 

Where the decree holder is obstructed by violence or fraud, and a 
litigation is necessary to get nd of such obstruction^ the execution Is suspend- 
ed owing to such litigation, and a second application made after the 
termination of such litigation would be a continuation of the first— Karlnh 
v Ntlmont, jo C W N 686, 32 Incl Cas 931 (932).* 

Where a property attached in execution is released on the claim of 
a third party against whom the decreeholder has to institute a rrgulW 
suit, an application Iot execution against that property made by the 
decree holder after succeeding m the suit is to be regarded not as a fresh 
application but as a revival of the previous proceedings and governed 
by Article 18 r, and the penod of limitation runs from the date of th e 


decree in the claim -suit and not from the date of the previous application— 
Paras Ram v Gardner, 1 All 355. 357. O' B ) . Baboo Pyaroo v. Syad Hoar, 
23 W. R 183. Rurfra Naratn v Panchu Mailt, 23 Cal 437 (440) This 
principle applies equally to the case ol an attachment before judgment 
Thus where certain properties of the defendant in a money suit were 
attached before judgment, and after a decree was obtained »n that suit, 
a claim petitam was put by m a third party and allowed, and the decree 
holder consequently fiJed a suit to establish his right to «n the propel 
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i*t e ) vi »*>J o* •* rr»J * i* , w» tn Im Itwf An application Irv the 
/err* hi Met for the *»|e *«( the p*njvr,,rx attacl r>t before fwdpuent was 
I " verp«* bv KrtjtJe »*t an! not in- Vticlr l*r and the pm,vl of limitation 
ran J*f>*n the if ate r*f t* e dror-c in the latter »rit an 5 nut from the date of 
the decree trn’rf eterxitS 1~t»frrn v I e*l4'jra[r )M 4' Mvl tyfi 
f»-n ifcr>) 44 M 1 J *IJ “*»1M Ca» — -o 

Ret whrr tl* o’-jeetnt » claim I 1 two thirds nt tl i> attached fnxtperty 
htWf Item allmr-d It o attacl m^nt rd two tl ml* of the pmj«rtt> wax 
tiyv-.l »nl It* itrcTPeVI’er fled a TTpulsf suit xtsmal tic ol-jector but 
> r ws* tmnirrtniftit in that »«nf an I then 1w n vie a »ecnn f nppUcatl in for 
eremti'ii* feavi-g f it atiatlnrnt of Ow one thml share which «u not 
uVavtl ft m attarl-tert it an hrl J that as ll r proper!) sought to tie 
atlatheij an! »» U in the tetcij »pj4 ration va» one wl Idi the decrrehnl |er 
rnrll have jnoree'M against rot«ithitaniln( thr onirt tn the clvlm 
}« xtxdmjn J,»'J tl at tie aeoonj appl ration was not a continiutnn of the 
fev* ca ymcsvdinf f t execotj n — I ag inna«ia« v /fAwfoi ty Cal if A 

t *?0 

Whore tl e<jerw lir Jlethax faibxl tn remove the otntxclr (1 r the claim 
fut in 1>> H e tl ini pirty) * • * l« executing tl e drrrer the *e« n I tpphcn 
ll n earn t !*■ treated ca a r r% is*al or Irpil ronlinumee of the fifxt-~SAie<t 
ran v Saratt ah' at jo !V*m 175 <178) hAairewimij v Gruri ^AanAar 
3 All 484 Carfat v Mrira 30 T R tMt 

An application for execution Iry tie avdpuee of n decree » it chemisted 
on Die objection o! the }o>lpnent debtor that the a'signment wax for the 
l*nrf* of the Judgment -del lor an! that the assignee mat tl ereforo not 
entitle,! to execute the decree The -tvilcnee thereupon 1 ronght \ suit 
hr rjtahlah her tialm that the nalpnmenl i >r Are own liencfit nml she 
obtained a decree decJiring that ») e lo/l obtained a vah \ n_iM foment and 
eataUnlunR her right to raecnte the decree She thrn applied again to 
execute the decree It vras hell that the wcond application was one 
hi revive or continue the previous npi lic-ition— Suft'O T!edJta v Avudai 
dwtmaJ j8 Mad 30 33 (C R } 

In June 1 897 an application was made for execution of a decree and 
vras dismissed He applicant being rclegntcl to a suit to establish his 
rights He did not sue but in September 1897 he { ut in a fresh applies 
tion to execute v, hlch was dismissed as be had not chosen to bring the Suit 
as directed Hr then sued and In March 1895 a decree was passed in his 
favour He now fbt in a petition in October 1895 pricing that his petition 
of September t8$* be revived or continued It was held that aa the last 
application of September 189J had not been merely suspended but finally 
and property dismissed, the present petition should be treated os a fresh 
application (and not as a continuation of the first) and therefore barred— 
Suryonarayana v Cummiifj it Mad 237 (2C0) 

Within 3 years from the time fixed in a preliminary decree for sale on a 
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■ippbes l o i jnrbcular application is to ascertain whether any one of the 
sevf rat points of time specified in col 3 of Art. 182 is applicable to it ; and if 
none ol them is applicable, it is only then, that Art. :8t will apply." Jn 
this c im. thi dt cue fj»wul under see 89, Transfer of Properly Act) directed 
tlw silt of the mortgaged property in default of payment of the mortgage* 
money on '*r l* fore a date fixed in the decree. On dclault of payment 
the decree holder applied lor execution of the decree. It was held that 
Article i8a could not apply , because none of the points of time enumerated 
in the various clauses ol that Article was applicable to the application: 
thus, clause 1 did not apply, because the decree was not executable on the 
date of the decree but only at some future time if default w as made ; clause 
7 also did not apply, because the decree as such did not direct the payment 
of any money on a particular date, but directed the sale of the property 
if a particular sum was not paid by a given tune. Consequently Article 
181 was the proper Article applicable to the casc—Jfioigiaft Cou*dan v 
Nanjappa, 26 Mad ?So {789) Sec also TAaJkur Dai v. Shad 1 Lai, 8 All 
5b (57) A decree for possession of a property was passed subject to the 
condition that i! the judgment-debtor paid to the decreeholder year by 3 e * r 
so long as he might live an allowance of Us 200 per year for his maintenance 
the decree for possesion would not be executed, butil the judgment-debtor 
made dclault in payment ol any year’s allowance, the decreeholder would 
be entitled to detivery of possession ol the property in execution ol that 
decree A default having occurred, the decreeholder applied for posseswnu 
under the above decree II tld tliat Article 1 82 could not apply 1 f Qf lt waS 
quite clear that clause 70! that Article was inapplicable, since the oppln* trofl 
was tor possession and not to enforce a payment of money ; and that the 
other clauses of Article i8z were inapplicable Consequently Article 
governed the application— Jl/wAa/awtad 2 slant v. Muhammad 16 

AU 337 (239) in this case it was further held (at p, 338) that the d« ree ' 
holder was not bound to execute his decree upon the occurrence of the first 
default, but might execute it on occasion of a subsequent default ; thus, w 
this ease, a default took place in 1878, and then another in October 
and the decreeholder applied in March 1892 ; it w as held tliat the appUcab« n 
Was not barred by reason of the fact that a default liad taken *” 
187B, » / more than three yean before the application. 

A decree which was passed in 1897 directed that the plaintiff " rau!J 
be entitled to get possession upon payment of Rs. 750 to the defendant 
in any year in the month of Jtlh^ The money was deposited »o J9« •»* 
the application for execution was made in 1916 It was held that the 
application was governed by Art. *81. and not by Art. 182 The 
Article applies to cases in which a decree » capable of execution «* tbe 
date on which it »s passed, except in circumstances mentioned in 50»* of 
the special clauses to that Article The decree , B this case being indefi®* 
as to the date on which the payment ot Rs. 750 was to be ma de was cot 
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capaU* ct exrccljcn on the date on wt Jch it « as passed Therefore Art 
iSt app&t-l uni not Art ifi. anj the right to a] p}j for execution accrual 
when the junanl was made la »9«3 ‘he application wi« IheTtl >rc not 
barred — PwJt«i*a x ‘Ties D»! 17 \ L J 841,31 I**! 576 

laimtinicit E an.! J of whoa J cited f**it*U )tif a decree ko 
passed a too 6 w'ich did not provide that L should be pcrwnallj bald- 
bat declared that the decretal amount sbnoll U: realised bj the sale cl 
th» projv-rty of J 13 El j*j»wsuon E for the first time obtained 
lien of J a property m I9I4 and lh» docrceboJIer applied in the *amc 
year to execute the decree Htld that tlic application »m mil barred by 
Lmbtur) that Art 18a did not appl) in a* much ai the decree wa» not 
capable of immediate execution in t />6 , that the application for rtccut in 
could not be male till L got possession of J * proprrtj , and that the Artici« 
applicable »u Article s St. and the right to apjfy accrued in 1914 when 
E obtained possession of J « property — Maharaja oj v H 0 mh\ 

warStrgi 6P L J tjr. !3>(>’C) 

A pre-emption decree i* incapable of execution until the decrcchnij ef 
pay* the pre-emption pnee Into Court, and c»nv<iurntl) clause 1 of 
Article 182 la inapj li cable . and no other chine in Article 181 Ufn R uni i ff 
the circumstances applicable the general Article 181 would ajjh ^ | 
the time lor an application for execution of the pre-emj ti m decir* 
toenew to run when the price Is paid— CAhedi v Latu 24 All 3 «, ChauMi 
v Ka!u 32 O C 82 32 Jnd Cas 136 

'V hen a perpetual injunction lias been granted the decree may l*. 
enforced on each successive breach of it An apj lication b r e * l(utJr 
of the decree falls under this Article and must be made within three }nttcl 
the date of the particular breach which is the occasion for the aj plieati, 
But the decrueholder is not bound to fake action m case of c\iry 
infringement, and the fact that he does not enforce his rights on a ** ^ 
breach will not deprive him of the fruits of lus decree if a serious j n JJ* ** 
ment were afterwards made — V enkalacheltan v V tcrappa 29 Jf a j ** 
(317) See also Ram Saran v Chat jr Singh 23 AH 463 {466) where It ( i 3 ** 
that Article 182 is inapplicable to an application to enforce a n ' *** 
upon its disobedience It was held in Sadagopachari v Krlthn'^^*^ 
12 Mad 336 (304), and Coswamt Gordian v Goswami A/ahandan"'* 1 "' 
648 {651) that an application for execution of a decree for injunct * ‘ ^ 
bo brought within 3 years of the date of the breach 0/ the iniiuy*!'** 1 
no Article was mentioned in the judgments “* ** bn 

Where by mistake of Court the name of the judgment-debt, 
omitted from the decree the decree is incapable of executi mu , r *"*• 
ded and the name of the judgment debtor brought on the tttt, ** ** u- 

to apply (under Article 181) for execution accrues from the J , ' * 

ment — Debt Bah sh v Shambhit Dial, 48 All 381 24 A L 1 * VU 

1926 All 384 J V4t K l ! 
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\\ iu u x lici < is ii i (\uqI ihU. -il onct as regards certain matters 
In) I i \ iIhjh t I* smI j iu nt Is isii rianiid the period ol limitation 
v till rim inn | i tins \rti h) Ir m th« due when they arc ascertained, 
i tin Iuik In m s l( itil< l « xt < u( ion as regards those matters 
ills tlun U il> t h il tw \ I riUflirmiid i<) M id 46(47) When a decree »• 
11 I r 1 mu nl < I 1 »it an sum « f mom v composed of three items, one 
1 win h h is 1 In isurtmit 1 limit iimn f ir execution ot the whole decree 
runs lundir tin Vrtuli j tr« m Hit dale >1 ascertainment of the unspecified 
sum — l jrfifid jffirt \ Nt«f nvtuiiini 3b M id 104(107) 

When 1 tn *»« \ tleertt w is l»\ its terms n >t capable of execution tilt 
liter the c\pir> «,( six m niths from the date of the decree, because the judg- 
ment debtor lul l»in illowtd the option u( paving the decretal money 
without mtirist within that p< n h| held that Article i8t applied, and 
the jx.no 1 of Unutati >n r ui dte r a del iuU was made in the payment of the 
nimu-v 1 t liter the expiry of six months from the date of the decree 
inrcywiawv Aujort N huh, I 4 ( > Ml 73 <7t) 21 A L J 80 1. follow mg Maka 
raja of Oarbhanga v llomtshwar 6 1’ L J 132 (I* C ) Where a decree 
d ittd July 188 directs the plaintif! to deliver certain lands to the defen- 
dant in January 1883 before he can recover certain lands from the defen- 
dant limit limn runs fruin January 4883 and not from July 1882 — Uarayan 
v Vtihal 12 Horn 23 (25) Where a decree for redemption provided that 
t ho plainlitt would be put into possession upon payment by him to the 
defendant ol the mortgage amount and the value of the improvements 
to be determined in execution, the decree became a complete decree on the 
date when the Court determined the value of improvements, and limitation 
ran from that date — hnslman v bhlahanian, 8 Mad 137 (139) 

694 Revival or continuation of previous application for execution : — 
A distinction should be made between a new application for execution of 
a decree and an application which amounts to a revtval or continuation 
of a previous one And it is now an established rule of law that if the apph 
cation is to initiate a new execution, it would be governed by Art 182, and 
not by Art 181 and if it is intended merely to revive or carry through 
a pending execution, it would fall under the provisions of Art r8t and not 
of Art 182— Sufcbo Cfcarmr v Muthu Veeran. 36 Mad 553 (556) * CAafa- 
vadi v Poloort 31 Mad 71 1 75) Teutons v Shea Satan. 5 All 243 ( 2 4 S) 
Whether a subsequent application is to be treated as a veto applica- 
tion or as a continuation o' a pnor application, depends upon the 
circumstances of the case, the intention of the Court, and the nature of 
the order passed on the pnor application 

The principle is, that where the proceedings in respect of an application 
for execution have been interrupted by the intervention of objections and 
Claims subsequently proved to be groundless, or have been suspended by 
reason of an injunction or like obstruction, a subsequent application for 
execution, stmifar tn scope and character, may be treated as in continuation 
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or rtvtvx! of the frtvno* application — Wa/talmam v Lambttt, 37 Cal 
rrfffort: CA Aj-vfAya .VsfA v C* SnitafA iftC W V 358 

The mere (act that a prior application i» diimi red docs not necessarily 
rmdrr the sub^o-nt apf(ia(Hm a f'nk application, *1 as to mate Article 
|8j applitatil'* <0 it Tor sometime* onfrr* of di*mie*al arc Inosdj made 
cm application* with the olqect of removing cases, in which no immediate 
rtTONvlinn ta*i t* taken, from the tut of pending case* If the order 
of 11 of this character, a subsequent application w not to be con- 

sidered a* a jm\ apfiiraljon for rxrCution uniter Article 181 but as a con- 
tinuation of the pm jobs application and governed t*y Article l8j— LdJ 
Cwtafv /t Altar 5 iAb. jo lnd Ga* 430 (if 1) (Cal) , hanuZobra v Boandt 
6«*w 1 1 ' I. J, 115 (t>7) ; CA Aj'sHya .VolA v CA SrtnalA, 16 C W N 
338 Tbe dismissal li> the Court of an execution petition without notice 
to the parties ant witlviul removing the attachment is no more than a 
direction to the oPiccvs ot the Court to remove the proceedings (ronv the 
jw-niiTn R lut. amt lUL* not the eftect of cloving the proceeding* The prn- 
wding* initiated by tile decreet* t ler arc printing, and a subsequent appli- 
cation which mereli asks for sale of the properties already attache*! under 
the prior application Is a continuation of the first — Cknfaiadi v Poloan 
AhmrUmnak, 31 Mad 71 (74) The Mulras High Court further lays 
down that if an execution application is pending a sut>scqucnl application 
asking the Court to continue the pending proceeding l* not governed by 
Article 181 or by any other Article, because the right to apply for the conli 
nuance of the proceeding accrues from daj to d 13 — Ckalavadi v Poloon, 
31 Mid 71 {76) : Sulla denar v Mulkureeea • Mad 553 Pathway a 
s L J 115 A I U lOiOMad 453 Vullayya v PuUanayya, 

47 M L j O08 So long as the execution case is pending an application 
to continue it Is not barred by any Article (181 or i8j) of the Limitation 
Act It may tic that where a bar In the further progress of execution 
proceeding* has been created by an order ol a Court of competent Jurivdic 
twin, uadi proceedings may only be revived by an application under Article 
18 1 after tlic removal of the bar , but In a case where the Court intended 
to and did as a matter of fact maintain an application lor execution on its 
pending file, and stopped proceedings for the time being and did not finally 
dispose of the application, an application made to the Court tor the sole 
object jof drawing Us attention to the pending file, so that rt may proceed 
with It, is not governed by any Article ol the Limitation Act An applica- 
tion contemplated by Article 181 is an application required by law to be 
made, but there Is no provision ol law which requires a decreoholder to 
make an application where the sole object U the continuation o! proceedings 
m a pending case. When an application is as a matter of fact pending, 
the decrecbolder has a right every moment to ask for further progress in 
the matter of the application — lkf>at Naraui v Jagrani, 28 O C 158, 
85 lnd. Cas 450. A I R 1925 Oudh 553. 
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The dismissal of an application only for administrative or statistical 
purposes amounts only to a suspension of the proceedings and not to a 
termination o! the proceedings , consequently a subsequent application 
is to be treated as a continuation of the prior application — Ayusa v. 
4 Muff a, t<> L \V 613 AIR 1934 Mad 178, 76 Ind Cas 126! 
Pallanayya v Paltayya 50M l J 215. AIR 1926 Mad. 453 

The mere fact that an execution application is sfnicfc off docs not by 
itself indicate the final determination of the execution proceedings— 
Manorathv Atnbiha 13C W N 533 (310) Thus, where the deertchofder 
applied for execution and it appeared that the judgment-debtor was re- 
siding outside the jurisdiction of the Court, and the Court without any 
application on the part of the decree-holder to transmit the decree to 
another Court, gave the plaintiff a week to apply for an order of trans- 
mission, and, as he did not so apply, struck oil the execution application 
on the 7th day, held that that was not a proper disposal of the applica- 
tion, which should therefore be treated as still pending — Su&rabmanya" 
v Rangiah, 17 M L ] 616 

If an application for the execution of a decree is struck off or suspended 
for no act or default of the dccreeholdcr, a subsequent application is cons ) 
dered as a continuance of the previous one — Dhoguanta v. Zamir Ahmed, 
3 Pat 596 , Ahhtar Husain v Qudrat Ah, ?6 O C. 20G, A. I. R. 19*4 Oudh 
31 Qamaruidw v Jawahtr, 27 All 334 (PC); Afiyi&tdla v Vmad Bit*, 
30 All 499 (504) , Ram Lahhan v Mtwa Lai. A I R. 1921 All 433 • KajaH* 
handhu v A'ofi Prasanna, 74 Ind Cas 279 (Cal ) 

Where the order of the Court on an execution application is merely 
an order Of striking off and not an order finally disposing of it. a subsequent 
application for execution must be treated as one to revive and cany through 
the pending execution-proceeding which was merely suspended, and is no 1 
an application to initiate a new execution — Qamatudiu* v Jawahr. -7 
AH 334. 338 (P C) 

Where execution proceedings are stayed at the instance of the judgment- 
debtor, and the case was struck off the file "for the present” aud for the 
convenience of the Court, a second application for execution was one i Q 
continuation of the former proceedings — Batkantha v. Aughore Nath, 2* 
Cal 387 (391) Where the sale in execution could not take place owing to 
absence of bidders, and the decrccbolder was ordered so pay fees for fresh 
sale-proclamation, which the dccrcchotder did not pay, and thereupon the 
application for execution was struck off -for the present,” held that the 
words "for the present*’ in the Judge’s order showed that the proceedings 
did not come to an end but were merely kept in abeyance, that the attach- 
ment still continued, and that the next application for execution made 
by the decreeholder would be treated as one for revival of the former 
proceedings— Mapbulla v. Vmad Bibi. 3 o AH 499 (502). It was further 
held in this case that as the decreeholder was not bound by law to pay the 
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cmij of the fresh sale |WDclui»tnti. the dismissal of the previous application 
eonlJ not Ik sail to be a termination of the proceeding in consequence 
of the decreeholiJer'a omission to do something which he was bound to do, 
ani therefore the tuloeqo'Tit application coull not be treated as a fresh 
apphcation for execution — II id (at p 504) But in a Calcutta case where 
the original application was dismissed owing to the decree holder’s omission 
to deposit the costs for service of a fresh calc proclamation, and then 
nearly three stars afterwards be marie another application, held tliat 
the sn**seqo>-nt application was not a continuation of the prcsious apphea. 
tw«i, in a* much as the deereeholder remained quiescent for a long period, 
and also because thrre was a clear break in the continuit) of the proceedings 
bj reason of the decrrcholdrr'a omission to deposit the costs, and thereby 
the previous proceedings came to an end — Dhukkiram v Jogendm, 5 
C. W. N. 347 (3i9) 

If a prior application is dismissed for default of appearance, a second 
application is a new application, and not a continuation of the first one — ■ 
Ahmad Khan v Cauta, 40 All j}] (*37) 

Where the previous execution proceedings had been struck off upon 
satisfaction bring entered on the decree, a second application for cvccu- 
lion was rot a continuation of the previous application, because the former 
proceeding* bvl been properly and finally disposed of — Khamirttssa 
v. Caurl , 3 All 484 (487) Where the prior proceeding for execution was 
struck off owing to the deereeholder taking no steps, the subsequent appli- 
cation for execution was not a continuation of the prior proceeding — 
Karlth Chandra v St! maxi, 30 C W N 686. 32 Jud Cas 931 (933) But 
where in consequence of a suit being brought by certain persons who 
objected to the attachment, the application for execution was struck off 
and the sale of the attached property was postponed, held that the 
application was merely suspended and a subsequent application* by the 
decreehot ler after the termination of the suit was a continuation of the 
previous application — Sheo rrasad v Indar, 30 All 179 (180) 

Where a deereeholder applied for the sale in execution of five villages 
of his judgment-debtor, and two villages were sold and the decree satisfied, 
but subsequently at the instance of another person the sale was held to 
be a nullity, whereupon the deereeholder made another application for 
sale of the remaining three villages, praying that as the sale of the two 
villages had been declared to be a nullity, the prior application should 
be proceeded with, and that the three villages which it was not then neces- 
sary to sell by reason of the sale proceeds of the two other villages being 
sufficient to satisfy the decree, should now be sold. Held that this was 
in substance an application to take proceedings in continuation of the 
previous application and was governed by Article 18 1, and not by Article 
182 Time ran from the date when the sale was declared to be a nullity — 
Hi Ann v. Jagannath, 2 8 Ail 65* (633) An application for execution of a 
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decree was> made in 1917 and two properties were sold in 191S ; but in 
igi<j a third person F sued the decreeholder and the judgment-debtor and 
got the sale s>lI aside in respect ol one of the properties, and m 1920 the 
judgment debtor got the sale of the other property set aside on the ground 
of irregularity 1 he decreeholder again applied in 1921 for execution of his 
decree lit Id that by reason of the litigation which took place after the 
sale the execution proceedings could be said to hive been revived, and 
the present execution application must be regarded as a continuation of the 
previous execution proceedings Atticlc 18 1 applied, and time ran from 
the date on which the sale was set aside either m 1919 or m 1920, and fit 
either case the application was tn time — Radha Ktshun v. Kashi Lai, 9 
Pat 829 (832! Issuree v Abdul Khalth, 4 Cal 415 

Where a previous application for execution was dismissed because 
b! a successful application under o 21. rule 90, a subsequent application 
for execution is one in continuation of the prcsious application But 
where a previous application was made against one only of several judgment- 
debtors and has been dismissed Jor that reason, a subsequent application 
made against all the judgment-debtors cannot be treated as an application 
m continuation ol the previous application , tlic previous application 
being ab imho a bad application, the subsequent application is not oue 
made in continuation of it — hatnal Nam v. Kesho Prasad, 1 Pat -jet 
(704), 4 r L 1 226 

Where upon an application bung made for the execution of a decree 
a property was sold, but the sale was set aside at the instance of the jmlg 
meat debtor, a second application for execution b\ sale ol the identical 
properties is one 111 continuation of the previous application— Kantj 
Zohra v Doondt Sahu, iP L J Uj (116) 

Whep an application for execution is struck oH The file, in pursuance 
ol an understanding between the parties to the effect that ll negotiations 
for a compromise should fail the decrcchohlcrs should be at liberty to 
present a fresh application, an application for execution after the failure 
of such negotiation must be considered as one lor the revival of the old 
execution proceedings— Vt»katr av v Btjessngk, 10 Horn. 108 (ill) 

Where an application for execution of a rent-decree was made and 
the sale took place, but on the application of the judgment-debtor the 
sale was set aside, and the execution case was dismissed for default as 
the decree holder took no further steps, it was held that the execution 
proceeding came tc. an end, and a subsequent application for execution 
filed by the decreeholder was rust a continuation of the previous applica- 
tion as there was no continuity between the two applications— Mtdaaport 
Zemtndary v, Dmanath, 22 C W N 766, 45 Ind. Cas 712 

Where the original decree holder died pending his application for 
execution, leaving a major and a minor son, and the major son applied to 
execute the decree as the legal representative of the deceased decree- 
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b^Urr. Kt h» InK'ii'l prrt'jrg hi* apr'icatiow anf tlxr execution applies 
t^a i>irrt»H T prr»m>.1 hr the ,'^tyv Wl« *a« .truck off on the report 
«f tH rfrfwMWi «*»l> I tUl lr had oo instructions an I more tlnn 
tWfmn IWjfirr Hr r-iior n»1r an application for execution 
ia m-'incitm rf the prwtrs exrct.1>An applies!! in it was hell that 
aithr cl Hr »J »rr’ rat»-»n f *t etc cv’irn was di«mf«vd a* infmetuous 
tfir onirr of dun «a! had disposed if l!»« bol- matter for the time txrinc. 
#M that tie wmnt ap^J.ratnn ant fresh srphcation for eyreutim {ami 
not In mr'incatio’i »»f tl e prrmui one) *n I hat ini; l»-en presented more 
tl*n t*frr Vrara a'trr the <*npr>*al of thr prior application war barred — 
r*;, / am v StUtf, 4 * All 433 (,30 440) 

Jno*drr that the su’,*'qu~it application mat b»> treated at a continua- 
tion of th*- p*rtv.ti» one, ft ft nrer«»»r\ that thr second applicalim must 
h“ imi’t' in ».e/r and <1 arartrr to thr precious onr — VaiAnfmom V 
1 -* w 'rrl 37 Cal -r/j (V14) ^o a *ul>wfjwnt application cannot !«• trrated 
** a trmal » f thr poor application, if the rrlirf rlaimrd in the two apph- 
catxn* are raiirriy «V'crmt Thu# arhrrr the second application wax for 
•rmtof tlir jodf-T-imt-deHor while tin- previous application liad proceeded 
»rain«t tas property, it mat held tliat the arcon I application was a fresh 
application ami eonlj not lie regarded as a continuation of the previous 
proceeding, as ft s»as prrfectl) distinct in Us nature from the former one — 
lira ami y iffif, 7 Ma 1 503 (397) • Ktishnaji poghunath v Anandrav 
Ilallal 7 |i>m 293(2*/); I alumia \ Ma-hur, op In<l Cas 718 A I ff 
P)*6Mad (,* Ham Strendra % A wadi, Brian 4 P I T *13 A t ft. 
t<»3 Pat IJ9 , {far Sj ru/> v Balgorind. 18 All 9 (1 1) If thr second appfi 
Cati/,n for execution asks fir the attachment of properties ofAer than those 
which were pr icrolnl nrjinit in thr procre lings instituted lij the previous 
*Pf licati m thr second appheaton is to lir treated as a Mca> application 
*n J not as a er ntinuation of the previous one — Chaljt adt Kotiah v Poloort 
3 > Mad 71(73), Jtaghunundatt v Dhugoo 17 Cal 208 , Sreenalh V Yusof 
7 Cal 356 (558) . Uaikantha \ Aughortnath 21 Cal 387(391) 

When execution proceedings were stajed by injunction or prohibitory 
Order, it was heU under the Act of 1877 tfiat an application for execution 
made after the rem ival of the injunction was to be regarded as an appli- 
catun for revival of the former proceedings under Art 181 and not as a 
fresh application un ler Art 182 an 1 the period of limitation for this sub 
sequent application wnull run from the date of removal of the injunc 
lion — liatant l at v Dalai Dtbl 6 All 23. A ntulya v Preo 7 Ind Cas 
880, Madhab Maui v Lambert, 37 Cal iQti , Gkulam Nashtruddtn v IJardeo, 
3< Alt 436(441), Sahtna v Ganesh 3 P L J 103 (105), Bibs Hajo v 
llarsahoi, 7 P L T 35 A 1 R 1926 Pat 62 > halyanbhai v Ghanesham 
3 Horn 2 9, Hat ay an v Sono 24 Bom 345, Chtntaman v Bahhastn 
16 Bom, 204 , Isturte v Abdul 4 Cal 415 Lutful v Shumbhudra & Cal 
248 , Hurronath v CA««»f 4 Cal 877 , Chandra V Goptmohatt 14 Cai 
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(38 1 A hnfudltn \ lltptn Behan 30 Cal 407 (411); Gutvieo V 
Atnrtf mi 1 *«U) liui/iir v Dhonpal 26 Alt 156 (i 5 <>) 5 LaSjrnt V 
Malian 1 Ml j (j 1 ftHitjjiah Gonnian v Uanjappa, t f > Mad 780 
l utri I 1; ir it 11 i»j \ NA»i u/d^d>;Jw»oI ii Mad 103 {105) It shoaW 
1 n iiiilii m«u «u ihtst cases were decided under the Act of 1877, in 
wi 1 h vilu 1 14 if 1 Ut l nly to suits and did not app fy to on app/Kahoir 
I f tte uh 11 l 1 diet t under the present Act all tV»e cases relating 
t injuiui si utc l In rt w« uld l all under Article 182, and the time 
ilu'mj, which iV 1 xi ( util n was stared by the injunction or probit* 
lory order w< u[ I he txcludid trim computation under section 15, which 
now ipplies to ipplintims I »r ixt cut ion ol decrees Sec 34 All 436 
P 142 

Similarly where the ixicution of a decree was ordered to be stayed 
pending an appeal from tlu decree and the execution proceedings struck 
off a subsequent application for execution of the decree after dismissal 
of the appeal was regarded as one for the revival of such proceedings, and 
was held to be governed hy this Article— fiuti Beg ant v. Nihal Ckand 
5 All 459 (461) Raghulans v Sheo Satan, 5 AH 243 

Where an application to execute an ex path decree was struck off 
the file on the application of the judgment-debtor to set aside the decree, 
and the decree holder filed another application after the rejection of the 
judgment-debtors application for rehearing of the suit, it was held that 
the decree holder s second application for execution was only a continua- 
tion of the previous proceedings that had been suspended— Chandra v 
Copx Mohan 14 Cal 385 (387) 

Where the decree holder is obstructed by violence or fraud, and a 
litigation is necessary to get nd of such obstruction, the execution is suspend- 
ed owing to such litigation and a jecond application made after the 
termination of such litigation would be a continuation ol the first — KarM 
v Ntltnan 20 C W N 686, 32 Ind Cas 931 (93a) . 

Where a property attached m execution is released on the claim of 
a third party against whom the decreebolder has to institute a regular 
suit, an application for execution against that property made by the 
decree holder after succeeding m the suit is to be regarded not as a fresh 
application, but as a revival of the previous proceedings and governed 
by Article 1 Si, and the penod of limitation runs from the date of the 
decree m the claim smt and not from the date of the previous application- 
Paras Ramv Gardner. 1 All 355-357. (F B) , Baboo Pyaroov Syad N««r. 
23 W. It 183 . Rudra Saturn v Fareku Jlfottt. 23 Cal 437 {4,0) This 
principle applies equally to the case of an attachment before judgment 
Thus, where certain properties of the defendant w a money suit were 
attached before judgment, and after a decree was obtained in that suit, 
a claim petition was put by m a third party and allowed, and the decree 
holder consequently filed a swt to establish his right to sell the properties 
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In matmi *M ol>» B") * d'etre n hi* favor an applirntmn f*y the 
iwn*4i Her If 1 1* e exV- nl t* e j^nyu-rjir* atiaehM Ivfnrc Judgment was 
rnmmjln VtlifU )«i »M not H \rticl* i*j ant the period of limit vtion 
rxnf-o-n tl *■ «"*V of ?*ie «'*><• -re in the tst'rr tut an ! nni from the date of 
t‘f «!»('«■ r*i *nr »*e«t»r*i*— tuMya 4 ' I rmt trarj/canj 4; \hi| J76 
(tr> tVl «M t. J fn pafnl r*, 

fJot where l)w <dje<1nr‘» «Um ts two third* nf th" attach'd property 
im ilnml It f attar 1 •n'rt nf two thirl* nf the profy-ft) was 
ra-wd *•>} lV «t*-err»t«fl J*r flr»J a trroljr » u it agaimt the oj'jrclor, but 
hewflssn<orfe» ftlln 1hst*u»t, and thm hr male a second application for 
rircxtinti pnmef far attarh-nrnt of IV nnr thlnl share which Wit not 
nViH from #t 4 ac*i—ent it *>a* Irll that at the property nought to If 
at'arVd ani w-dj In t*-e m-cc-i J apjbratfon was one which tfir drcrrelml trr 
Tif' t have p'<.«rv>JM againtl, n >t«ith«tan line the order in the chim 
|*ocr*dirr* if’f that the trnmJ application was not 1 continuation of the 
previous proceeding for exrcxti i*t— /’ajXwna>tiJ« V /fAu;<v 17 Cnl 26S 

t»7*1 

Where th* d'ere'* IvlWhas fail'd to trrnove the olntacle (< t the cl dm 
put in l/s tV third pally) to hit executing the decree the second apphea- 
b m canr> t t«r tinted as a rent al or legal continuance of the first — SAipu* 
ram v Sara iflJdaf to Ken 1 75 (178) ; A'AairiinmiM v Gauri Shankar, 
3 All ilt.Ga>fatv AMr* y> P It lF8l 

An ajrp’ieation for execution l»y the anirner* of n deerre was dismissed 
on the oh/ction n f the ju<5i*mrnt debtor that the assignment was for the 
benefit of the juigment-del/tnr «nl that the assignee svm therefore not 
entjUnl to execute the decree The n**tgnec thereupon brought a suit 
to tttabbih her claim that the alignment was for hrr own benefit, and she 
obtained s decree declaring that *lie had obtained a valid assignment and 
establishing J*rr right to execute the decree She then applied again to 
execute the decree It was held that the second application was one 
to revive or continur the prrvlius application — Suf>f>a lirJJia v A vudai 
Ammal, 2B MaiJ jo, 33 (F II ) 

In June jgs)2, an application was made for execution of a decree and 
was dismissed, the applicant liong relegated to a suit to establish his 
rights He did not sue, but in September 1892 he put in a fresh applica- 
tion to execute which was dismissed, as he hail not chosen to bring the suit 
as directed lie then sued, and in March 1895 a decree was passed in his 
favour He now pbt in a petition «n October 1805 praying that his petition 
of September 1891 be revived or continued It was held that as the last 
application of September 1892 had not been merely suspended but finally 
and properly dismissed, the present petition should be treated as a fresh 
application (and not as a continuation of the first) and therefore barred — 
Suryanarayana v Gurunada 21 Mad 357 (260). 

Within 3 years from the time fixed in a preliminary decree for sale on a 
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mortgage the decree holder made an application lot- a final decree but the 
application was returned for a correct statement of the amount due and /or a 
propf r description of the mortgaged property No time was fixed for the 
amendment and the decree holder presented his amended application more 
than 3 years alter the time fixed in the preliminary decree Held that this 
appl cation was a continuation of the previous application and was not 
birred — Kalin Ma* v KasAi Nath 10A L J 580 AIR to** All 446 
68 Ind Cas 175 

An objection to attachment was made by the judgment-debtor and 
disallowed lie appealed and while the appeal was pending the decree 
holder made another application for execution The Court struck off the 
application on the ground that it was impossible to proceed with it in the 
absence of the record which was in the appellate Court The decroeholder 
filed a third application within three years after the Tetum of the record 
lram the appellate Court though more than three years after the previous 
application Held that this last appl,cation was a continuation Of the pre 
vious application and time ran when the appeal was disposed of and the 
records were returned The application was therefore in time — Raghubans 
v Shea Saran 5 All 243 (2.4.4) 

694A Limitation in respect of such appl cation — Where an applies 
is made to continue proceedings in a pending execution the right to apply 
accrues from day lo day and will not be barred until 3 years have elapsed 
after the proceedings have ceased to be pending — Subba Chariot v JlfufAtrtee- 
ran 36 Mad 553 (557) PiiHoyya v Puttanayya 47 M L J 608 AIR 
1025 Mad 152 Chalauadt v Pol oar t Ahmclanmah 31 Mad 71 (76) 
paUanaya v Patlaya JOM L J 215 Ktdar Nath v Harr a Chattd 8 Csl 
420 Jklal Karam v Jagram 28 O C 158 A I R 1025 Oudh 552 

Where a sale held in execution of a decree w as set aside and the decree 
holder was ordered to refund the purchase money a second application 
for execution of the decree was governed by tl is Article and time ran 
not from the date on which the sale was set aside but from the date on 
which tie decrecholder was ordered to refund the purchase money to the 
purchaser for till then he 1 ad no right to call upon the judgment-debtor 
to pay his judgment -debt a second time — Jiamnreds I en kata v Lakhoju 
Chrna 3 o Mad 209 (212) 

In execution of a mortgage decree the mortgaged property was sold 
and the judgment-debtor purchased it lenamx The decree holders made 
an application in November 1891 to set aside the betxam purchase and 
resell the property The first Court found that the purchase was not betia 
»if and confirmed the sale in Apnl 1892 but this decision was reversed on 
appeal in 1893 The decree holders thereupon made another application 
for execution and re-sale of the property m December 1894 It was held 
that tlus application might be regarded as a continuation of the applica 
tionol Nov ember 1891 for re sale of the property and as the decree holders 
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were precluded b) the first Court s finding of 12th Apnl 1892, from liking 
for site until it w is reicned on ippcil in 1S03 the application « ns in time 
under this Article — Pighunatk v / alji 23 Cal 397(102) 

If the judgment-debtor prefers an objection to the attachment of the 
property, the period of limitation In respect of the decree holder's second 
application for execution runs as soon ns the julgment-dobtors objection 
Is dismissed whether bj the Court nf first instance or on appcnl If the 
judgment-debtor's objection is allowed b> the Court of first instance, but 
is dismissed on appeal the right of the dccreehojdcr to apply for a second 
time accrues from the date of (he apjiellatc decree recognizing his right 
to execute the decree — Sutfa Red liar s Aiujai 3S Mad 30 (53) T B 
If the judgment -debtor's objection is dismissed on appeal limitation 
would run from the date of the appellate decree and the fact that 
the judgment debtor has preferred a second appeal to the High Court will 
not postpone the running of time — Rudder 1 Dhanfiat 26 All 156 (159), 
Chetlaiadi Kcltah v Pdoon 31 Mad 71 (73) harUeh v Ntlmom 20 C 
W V CS6 31 Ind Cas 931 If the judgment-debtor s objection is dismissed 
by the Court of first instance time runs from the date of the decree of 
that Court, and the pendency of an appeal by the judgment-debtor from 
such decree cannot give the decreeholdcr a right to defer execution until 
the disposal of such appeal 

So also, if a third part} prefers an objection to the attachment and 
sale of the projicrty, and the objection is allowed, in consequence of which 
the decree holder has to institute a suit against him the penod of limitation 
runs as soon as the decree holder gets a decree in his favour in that suit , 
and the subsequent application must be made within three jears from 
that penod The fact that that jurson has preferred an appeal and that 
apjieaJ has been dismissed will not entitle the decreeholdcr to count-the 
penod of limitation from the date of the appellate decree Thus an 
application for execution of a mortgage decree was made and granted , 
but subsequent)} an objection was filed by a third person and allowed 
The decree holders then sued the intervener an 1 in 18S8 obtained a decree 
declaring that the propert} was liable to be sold under the mortgage 
decree An appeal was preferred by that person which was dismissed in 
1891 An application by the decree holders for execution was again made 
in 1892 It wa3 held that this application was barred on the ground 
that the nght had accm?d to the decree hotders to apply for execution or 
proceed with thur # apphcalion immediately on the pissing of the decree 
in their favour in 1888 and not on the passing of the appellate decree in 
1891 — Desraj v Karam, 19 All 71 (^r) But in another Allahabad case, 
sv here the objector s suit was dismissed by the Codrt of first instance but 
decreed on appeal and was finally dismissed by the High Court in second 
appeal it was held that the final decision of the High Court in decreeholder s 
favour hid the effect of reining the decreeholdcr s previous application 

43 
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/or attachment and sate — She 0 Prasad \ Indar, 30 All 179 (i8l), But this 
was niercK in obsler In Narayaw v Soho 24 Bom 345 (349! a decree* 
holder who pot 1 decree for hhas possession applied for execution, but was 
obstructed b\ a son of the defendants and the dccrrehojder had to institute 
1 suit against him the suit was disposed of in favour of the decrccholder 
by the Court of first instance (but this order was passed somewhat irregu- 
laris) in 1 this order was finally confirmed by the High Court The decree- 
holder then applied igain for execution within three y ears of the order of 
the High Court Held that this application was not barred, as time ran 
from the date of the order of the High Court and not from the ditc of 
the ordei of the Court of first instance which was somewhat irregular and 
opposed to rule 

Vi here execution is stayed by an injunction, limitation will commence 
to run as soon as the order granting the injunction is withdrawn If 
the injunction comes to an end by order of the Court of first instance, 
limitation will run from the date of the order of that Court, and the fact 
that an appe 1! his been preferred by the other party from that order will 
not entitle the decree holder to deduct the time of pendency of the appeal 
—Bulwant v Buili Singh, 42 Alt 5(14 (56b) , Madho Prasad v Draupadt, 
43 All 383 (386) If the injunction comes to an end by the order of the 
appellate Court, the time for making a fresh application runs from that 
date, and the fact that there was an appeal to the High Court will not 
entitle the decrceholder to calcutite the period from the date of the decree 
of the High Court confirming the lower appellate Court’s order — Rudder v 
Dhanpal 26 All 156(161) 

695, Other applications —A money-decrceholder and his judgment 
debtor agreed that the amount of the decree should be payable by ins- 
talments and that if default were made in payment of any one instalment 
■the whole decree should be executed The Court sanctioned this agree- 
ment A default having been made by the judgment-debtor, the decree- 
holder applied for recovery of the whole amount ot the decree Held 
that the application of the decreeholder was one to enforce the agreement 
rather than an application for execution of the decree m the strict sense 
of the term and therefore Article 181 and not Article 182, applied Time 
ran from the date of the default — Sham Karan v Ptart, 5 AH 5 96 

Where an instalment decree nisi was passed in a mortgage suit, and it 
provided that a certain sum should be paid every year in Jelh, and that ■ 
if default were made for three years in succession in the payment of the 
instalments the decreeholder would be at liberty to recover at once the 
whole amount, 1 e to apply for an Oftler absolute for sale of the property, 
held that none of the clauses (not even clause 7) in the thud column of 
Article 182 applied to the case, and that Article j8j was the proper Article 
applicable to an application for enforcement of the instalment decree by 
an order absolute for sale , and the right to appJy for an order absolute 
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for sale accrued on 11 e occurrence of the third consecutive dt fault — Badri 
Saroyans Kurt) Btkart 35 All 17S tS Ind Cas 731 

An application bj a julgment-debtor for restoration of Immoveable 
pro pert) *eizcd bj the decreeholler In excess of what has been decreed 
ts gosemed ba this Article and not b> Article 163 because that Article 
does not applj to an application by a judgment dtblor — Abdul Karim v 
Is/jmunmtsa 38 All 33 0 See this case and seieral other cases cited 
in Note ((A under Article 165 

Where a sale held in execution of a decree was set aside at the Instance 
of the judgment-debtors and possession si as restored to them an apphea 
tion made by them to recover compensation for the penod during which 
thc> were kept out of possession is gos creed b> this Article as It Is an 
application under the C P Code (sec 144) or at least contemplated by 
the C P Code and must be made snthin three jears from the restoration 
to possession— /«£</»/> v Holloway jp L ] 206(208) 

"here pending an appeal to the Pnvy Council some of the parties died 
and their legal representatives sicre not brought on the record before the 
decree an application to add the representatives as parties to the decree 
falls under this Article and the right to apply accrued from the date of the 
decree — Kalya it \ Ttrttoengadaswantt 47 Mad 618 47 M L J 154 \ 

J R 1924 'lad 695 80 Ind Cas 83 

An application bj a creditor of an insolvent to prove his debt and to 
have his name inserted in the Schedule was governed by this Article as 
it was an application under sec 352 of the C P Code of 1882 the right 
to apply accrued from the declaration of the insolvency — Parshadt Lai 
v Chun* Lai 6 All 142 ( 141 ) 

An application by a creditor under sec 37 of the Prov Insolvency Act 
(1907) for a declaration that a sale made by the insolvent within 3 months 
prior to the application for adjudication is null and void as against the 
Official Receiver is governed by this Article and the starting point of 
limitation would be the date on which the debtor was adjudicated an 
insolvent — Ai kha Mai v Marwar Bank Ld 1919 P R 151 52 Ind Cas 
188 But it is doubtful whether Article 181 would apply as it is not an 
application under the C P Code Sec Ftrthi Nath v Basheshar 69 Ind 
Cas 403 (Lah) 

Application for extension of It ne to pay mortgage debt — A mortgagor 
obtained a redemption -decree m 1907 ordering the mortgagor to pav 
money and redeem within six months Nothing was paid under the 
decree Tie mortgagor then assigned his interest to C who applied in 
1915 to be allowed to pay the money and redeem It was held that the 
application was to be treated as one to extend time for payment of the 
mortgage-debt and not being provided for elsewhere fell under this Article 
and was barred as the right to apply accrued on the date of the decree 
or at the latest on the expiry of the period of 6 months fixed for the pay 
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i « i i « -» b t-Vrti assuming ‘‘lia* at -vtsf Tin* •mmelv sns 

j i .nn ■< tim* iur pavni'-n* t i the irnTtgay-deb* “bn* 

j„ **.,,, « pruju-m u*- in l'-TOs it ^m-pm-t'-a tp Iw 

m i 5 nit mu fur <-w'i p <i! tb*- »edemp*jCiij^»-CTte and is such 
* t- tnudh win! wtwl.T Art tii —7 asvdfft i Cp^xl’ 43 3am G*o ff«o 
7 j<j 

Ap7>!HKlM,r jw ►ffurit! tf mwy — A® jsppLcE*i.ra Vr 2 -purchase” 
U»r f* fund <j 1 tiav ju 'ft*-' uh're *b*- sc> lias Ws v* 2SiJt as s-md 
upon K t>u.i Wpflt Ia Wif jodna'-Tt-d'b’o-- falls und-” Hus Artid-, =r>3 
time runt. If uni tin- flats ul tli*- fi^aJ order 'j»ss~d l»r lie High Court an 
is<vn 4 t>*T*m); usidt Hi*- bale— -Gvitori v St^ol JVuSui? 3i AIL 

372 lr«l 

So also an 8j>]?li— .U jh In 00 aoctitm -jrar chavs-, who Las failed *i> 
«Wa>» pusses i jo of the pro;* rti purchas'd owing to th" jadem*— ■‘-drbT’' 
having jw sJmWe intercut in th* proper* v fur Trtrsad of tb»- ytrehase 
ta>s*ry a’W siting aside tb* ml* »s rv* en'-d br irtxj- i&0 so 1 st ss 
<I« t*-t»»ny HMd*- of 6aJe I* concern'd sad bi Artitfe i b j j» re'T' ct of 
ft fund of punlja&e-mosiP) — .Malar -ffi v Ssr/bi/m 50 CaL 1S5 (see tins 
case oWl So hoi* </>j sji<J*r Article JOO} 

V J-'-re an tx parlt decre* under which the decree bolder reaLsed tic 
diootal amount, was afterward* wrt aside, and after retrial of the srat 
on lOief dccro- w as passed b) w Inch the original decretal amount was rt- 
dus»d S>y a d-itaSn turn, an application by the judgment-debtor for refund 
of tlv* esto-ss amount lije th* different?* between the sum realised by the 
decru Holder and the sum finally decreed) fell under this Article T h « 
right to apjly accrued upon the passing of the latter decree — flrAal v 
Jatnna y> AH 47O (478) 

The julmcnt-iJehtors against whom a decree had been executed, 
opjli^d for refund of the money which they alleged bad been recovered 
In execution by tlie decree holder in excess of what was actually due 
Upon thVi application an account was taVcn by order of Court The 
Judgment-debtor then applied to the Court for an order upon the judgment 
en illlnr to refund the excess It was held that this Article applied to the 
ppplieillon, and time began to run when the account was tahen (and 
when the excess amount had been paid to the decree holder)— iU«J« R a ! 
V ffelt t)lhal 7 All 371 (372) 

/lp/>l(cntfo)i Jor asciTlaxnmenl oj iwesite profits j — According to the 
Citcutti High Court nn application for ascertainment of mesne profits 
(im h r ihr o)\ C I’ Code} Is no l governed by any rule ot limitation 
either under Article 181 or Article 18* because it is the duty of the Court 
U< nicer 1 1I11 the mesne profits awarded by a decree without any application 
VOng miule— Piiron CHqiid v Roy Radhahshtn 10 Cal 13’ rJ9 {F 6) 
Tlil< view was followed try the Allahabad High Court in I/flhyo #«£>« w 
tfninr i/nian, 2O Alt O13 and fifd, Utnarjan v £itief, 25 All 385 B ut 


\fcr. 182 j 


THE INDIAN LIMITATION ACT 


67; 


ih<* Htlru onl BmnUaj High Courts were of opimm that under the old 
Coi'f if the decree directed that the mesne profits shoul l U ascertained 
»n execution the application fir the ascertainment t f mesne profits was 
an an licali *n in execution anl the limitation applicable to such appli 
cation was that applicable for executim application viz Art 182— 
Raman* Rtddi % Haiti Rtddi 37 Ma<l 186 (i; 5 ) Caugadhara v 
RaUtmtina 45 Horn Stq (8'6) 

Hat after the passing of the new fit ode of 190^ the ascertainment 
of mesne profits has been moilea part of the suit an 1 in continuation thereof 
Sudi a proceeding itml nigcr a separate | ructcdl ig and an a| | licati >11 
/ >r ascertainment of mean- profits is no h ngrr an applicati >11 in execution 
<onsc<juentl) \rticle 181 woukl n<nv ap| l> to such application — Itarakhpatt 
t Jagdtb 4 Hat 57 5 1 * L T flifi \ I It ij;^ Pat ,81 8| Ini Cos 
S71 . and the right to nj*pl> accrues when the delivery < f possissi >11 is 
given or from the dale of the preliminary decree — Jb* I But the Bombay 
High Court stitl adheres to the old view (erx that Article 182 applies) — 
1 usu' AH v Sayad Amin 47110m 778 25 Bom I It 810 73 In I Cas. 
t$j AIR 2923 Bom 36A (following 45 Horn Bit) 

Application for restitution —See Note 690 under \rtidc 182 

696 Application by CoTernment — (nvernnunt is n t oititlid 
to exemption from the provisions of the Limitation Act relating to a( plica 
tions Therefore an application by the Goscmmcnt under sec 411 of 
tin* Code of Civil Procedure (1882) to recover the amount rf Court fees 
from a part) ordered by the decree to pay the same is subject to the pro 
visions of this Article — A ppaya v Collector of I i.agapalant 4 Mad 155 
(I5&) 

697 Application by minor — Section 6 refers only to an applies 
tiorffor the execution of a decree and docs not apply to an aj plication under 
this Article Consequently a minor In making an application for a final 
decree for sale on a mortgage (which is now governed by this Article) cannot 
get the privilege of section 6— Vi tain tddm \ ft oh ra Winn ^eu |0 All 
203(205), I mayakrao v liafjnath 15 L It 36 


182 — For the execution Three 1 
of a decree or order years 
of any Civil Court or where 
not provided for by a certified 2 
Article 183 or by copy of 
section 48 of the the decree 
Code of Civil Proce- or order 
dure, 1908 has been 

registered, 

• six years 


The date of the decree 
or order , or 

(where) there has been 
an appeal) the date of 
the final decree or 
order of the Appellate 
Court or the with- 
drawal of the appeal , 
or 
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182 — ror the execution Three 3 (where there has 
of a decree or order years been a review of judg 

of any Civil Court or where merit) the date of the 

not provided for by a certified decision passed on the 

Article 183 or by sec copy of review or 

tion 48 of the Code the decree 4 (where the decree his 
of Civil Procedure or order been amended) the 
1908 Contd has been date of amendment 

registered or 

six years 5 (where the application 
next hereinafter men 
tioned has been made) 
the date of^ applyi n g in 
accordance with law to 
the proper Court for 
execution or to take 
some step in aid of 
execution of the decree 
or order or 
(where the notice next 
hereinafter mentioned 
has been issued) the 
date of issue of notice 
to the person against 
whom execution is 
applied for to show 
cause why the decree 
should not be exc 
cuted against him 
when the issue of such 
a notice is required by 
the Code of Civil Pro 
cedure 1908 or 
(where the apphea 
tion is to enforce any 
payment which the 
decree or order directs 
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to be made at a certain 
date) such date 

LxpUnihort I — Where the decree or order has been passed 
scvcrall) in fa\our of more persons than one, distinguishing 
portions of the *ubjcct-mattcr as pa>ablc or deliverable to each, 
the application mentioned in clause 5 of this Article shall take 
effect in favour on!) of such of the said persons or their represen- 
tatives as it may be made b) But where the decree or order 
lias been passed jointly in favour of more persons than one, 
c uch application, if made b) an) one or more of them, or by 
his or their representatives, shall take effect in favour of 
them all 

Where the decree or order has been passed sev orally against 
more persons than one, distinguishing portions of the subject- 
matter as payable or deliverable by each the application shall 
take effect against onl) such of the said persons or their repre- 
sentatives as it may be made against But where the -decree or 
order lias been passed jointly against more persons than one, the 
'application if made against anyone or more of them or against 
lus or their representatives, shall take effect against them all 

Explanation II — “Proper Court ' means the Court whose 
duty it is to execute the decree or order 

Tin* Article correspon I* to Art 179 of Act \V of 1877 

698 Change — In clause 2 the words or the withdrawal of the ap 
peal arc new!) added Clause 4 is new Clauses 5 0 and 7 correspond to 
clauses 4 5 and 0 respectively of Article 179 of the old Act 

The law of limitation applicable to proceedings in execution Is not 
the Jan utiler which the suit was instituted but the law in firce at the 
date of the application for execution Therefore where the suit had been 
instituted under the Act of 1871 but the application for execution of 
the decree was made when the Act of 1877 came into operation the apph 
cation woufd tie governed by the fatter Act — Gutupadapa v V\rbhadrapa 
7 Bom 459, Kuppti v Saminath 18 Mad 482 Becharam Dulta v 
Abdul Waked 11 Cal 55 {dissenting from Behan Lai v Gobardhan 9 Cal 
44(1) Jagmohun Mahto v Luchmessur Sttigk 10 Cal 748 

699 Applications under this Article — An application made to 
obtain restitution under a decree 111 accordance with section 583 of the 
old C P Code (1882) is a proceeding in execution of that decree and is 
governed by this Article — Venkiry a v Ragkavacharlu 20 Mad 448, 
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82 52 In 1 Cts 157 Mr Rustomji is of opinion that such decree is capable 
of inline lute execution is it is open to the dccrccholdor to pij the price 
on the liy tt c lcerce is passed and therefore in ipplicition for execution 
comes witl in clause 1 of Art 182 — Rustornjee s I imitation 3rd Edn 
p 7 3 Where there was a direction in a pre cmption decree that the 
purchase money should be deposited in Court within 31 diys from the 
date of its being final the decree did not become finil until the time for the 
appeal allowed by law hid expired or if ippealcd from had been decided 
by the ultimate appellate Court — Sheikh Cwa v Mohuna Bibi 1 All 
132 ramsahax v Gaya 7 All 107 

702 Date of the dec ee —The date o f the decree is the date on which 
the judgment is pronounced (O 20 rule 7 of the C P Code) and not the 
date on which the decree is actually prepared and signed by the Court 
— -Aftitl V Umda 1 C W N 93 Iiakhal v Jogendra 10 C L J 467 
Surajdeo v Musahroo iP L J 350 Htralal v Jamuna Prosad 5P L J 
490 Golam v Goljan 25 Cal 109 Narnngrao v Bando 42 Bom 309(317) 
and the fact that the Court fee required to be pud in order to validate the 
decree (which was pissed in a suit for accounts) was not paid till some 
months later would not give a different starting point nor would the 
payment of Court fee constitute a step in aid of execution within the mean 
ing of clause 5 — Bhajan v Gmsh 17 C W N 959 

Time runs from the date of the final decree Thus a decree for sale 
on a mortgage was passed against several defendants jointly on the 25th 
August 1900 and made absolute on the 21st December 1901 As against 
one of the defendants the decree was ex parte and it was set aside as against 
her on the nth March 1902 Subsequently a decree was passed on the 
ments against her also on November 16 1904 and it was made absolute 
on November 27 1905 Held that the latter dperee supplemented and 
completed the decree previously passed and limitation for execution ran 
from tlic date of the latter decree (Nov 27 1905) that being the date 
of the decree under this clause — Ashfaq Husain v Court Saftai 33 AH 

264 (P C ) 

703 Clause (■*)— Appeal — A decreeholder is entitled to wait until 
the decision of the lower appellate Court before applying for execution of 
the decree of the Court of first instance and the penod of limitation runs 
from the date of the decree of the lower Appellate Court — Krishna Lai 
v Satyabata 5: Cil 342 81 Ind Cas 569 AIR 1924 Cal 686 Time 
is to be calculated from the date of the appellate decree whether that 
decree affirms or modifies or sets aside the original decree — Md Mehdi 
v MohvtiKaila 34 Cal 874 Krtsknanav Ma> gammal 26 Mad 91 (95) 
Sahu Nandlal v Sahu Dhiram 48 All 377 

The words where there has been an appeal mean where a memoran 
• dura of appeal has been presented to the proper Court and not where 
the memorandum has been presented and adml’ed Therefore if a 
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memorandum of appeal was rejected for non payment of ad litional court 
fee* declare! to l>r IrmUr thereon limitation woulf- still run from the 
date of the Appellate Court » order of rejection — I up Singh \ Mutthraj 
5 tnf* 7 Nil NC* rta ijk.'j fnimn s tfjnjun 74 Ind Cas 6711 (Cal) 
ft is so°io<Tit that an appeal has been proenlol an I heard to bring 
tlic c*s»* enfrr this clau.se although the npjxtlatc Court maj have de 
a led t*4it tin appra! would 1 e— II a *ir tfo* in s l nhl Stngh 9 C«al 100 
(Dot the Alfa ha Hi I High Court holds <onte\ in Srku 1 <tidl.il v Saku 
Digram 4S AH J77) *«» also a decree of tfic \ppellatc Court dismissing 

tl appraf as formt t>) Irnitati n Mill give a frc*h starting j* mt of fimifa 
tion— « fliiays Chanjer k/rku" 1 ft Cal 150 Si mil -iris an ordcroftho 
Apjvlfate Court dismissing tl e apjral lor default of prosecution nr by 
«v»v n of the appellint not pressing the appeal is an appellate orlcr 
within the mean ng of this clause~/fag*o JVdiaf \ Jadunandxn 6 P L 
J 1J r*ttur linkman v Skih ktakammad 30 All 385 

The word appeal mean* not only an appeal from the original decree 
but alv> an appeal against an orfer passe 1 in review of the original judg 
ment— Santuf v kfadku 4 Nil 274 IJut it docs not contemplate an 
appeal against an order of dismissal of a petition for review of ju Igmcnt 
because such an appeal does riot he — Ram Satan v Uptnlra \ I It tot} 
Cal 288 (A fn| Cas 7J7 So also the word appeal docs not contemplate 
an appeal from an order dismissing an apphcati >n mode b> the judgment 
debtor to set asi !e the original decree (which was passe 1 ex parte) because 
the tnfruetum* efforts of tie defendant to set aside the ex parte dccrco 
obtained by the plaintiff cann >t have the effect of extending the period 
within winch the plaintiff is allowe 1 b> law to execute his decree — Jtiaji 
v Ramehandra iClinm 123 (dissenting from Lut/ul v Siimbh udn 8 Cal 
248), Shea Protad v / tixrudh 2 All 27J Raj Brtjraj v Nauratetn 3 
P h J JI9 44 Ind Cas 375 Baikantha V elughore 21 Cal 387 
Jalarhhan V Rahim hhan 18 h L li 190 

An order of the High Court m reuston modifying the decree of the 
first Court is an order in appeal according to the Calcutta High Court 
and time runs fron the date of the order — Gumpada v T ant Bhusan 
22 C W N 158 44 Ind Cas 141 Hut the rejection of a revision 

petition without summoning the respon lent cannot enlarge the time 
because such an order is not an appellate order — Masta 11 v Pahlttan 81 
P L R »y>9 4 fnd Cas 0*o According to the Madras High Court the 
dismissal of a revision petition cannot give a fresh starting point but 
if the High Court accepts the petition and interferes in revision it either 
passes a decree wJ ich may be executed un Icr clause 1 of tins Article or the 
case is sent down with a direction fo the lower Court to amend its decree 
Tl c latter appears to be the regular course and in such event either 
clause (1) or clause {4) applies — Subramaitta v Sect! at Animal 36 Mad 
135 (* 37 ) 
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the sureties of the defendants haw been 1WI to run from the date of the 
Appellate decree, even though the sureties were not parties in the nppea!~ 
Ciolapp a \ ramchandra 44 Bom 33 (jo 3-*) 

704 Withdrawal of appeal — The wnnl« 'or the nitMrawal of 
appeal haae been newlj added to tins clause to remove the conflict of 
decisions which existed under the Act of 1S77 as 1 1 whether the will drawn! 
of an appeal did or did not give a fresh starting point for limitation In 
the case of Rantaruja v Lakhuni 30 Mai 1 (T B) it was hell that the 
withdrawal of the appeal gave a fresh period , whereas the contrary opinion 
was expressed in the cases of Pitoljt v Gantt 15 Horn 370 Chudicama 
v Mohinf Jtwargar i 61 V>m 233 Abdul \ Motdtn 22 lit m 500 (at p 50!) 
L’karn an v \tokan la! J( P R 190S an I hanara v Go xttj 1 M I J 
735 T 1 ev 3 cases are now superseded 

705 Clause 3 — Rerlew of judgment — Owing to the absence of 
an} provision in the old Act as regards amendment of dtcrec it was hell 
In some cases tli3t the term * review of jufgment in this clause incluled 
amendment of decree — halt Ptatannay l at \fohatt 25 Cal 258 I e iiiafn 
Jogayya v I eniata Smhadtt 23 Mad 25(26) Under the present Article 
a separate provision has been made in clause 3 f ir amendment 0] decree 

In order to save limitation there must liuvc been actually a review 
a mere application for review or a refusal of the application for review 
cannot give a fresh starting point — hutupam v Sadauva 10 Mad 66 
ilastanv Pahlman 81 P L H 1909 3 Ind Cas 629 An order dismissing 
an apphcatiou for the rehearing or review of a suit which has been dismissed 
for default is not a review of judgment — Raj Jinjraj v N aura tan 3 P L J 
119 43 Ind Cas 375 

As m tl e case of appeal so in the case of review or amendment of decree, 
it may be said that if only a part of the decree is sought to be reviewed or 
amended limitation is saved as regards the whole decree The intention 
of the Legislature is to treat the decree as a whole although only a part 
may be the subject of an appeal or an application for review of judgment 
or amendment of decree Limitation runs with respect to the execution 
of the whole decree only when the proceedings in appeal review or amend 
ment come to an end — Vydtanalha v Subramama 36 Mad 103 (10O) 

706 Clause 4 — Amendmsnt of decree — This clause lus been intro 
duced for the first time into the Act of 1908 to set at rest the conflict 
of opinion which existed as to the question whether when a decree was 
amended limitation ran from the date of the decree or from the date of 
the amendment In some cases an amendment of the decree was regarded 
as a review of judgment and therefore time ran under clause 3 from the 
date of the amendment — Kah Prasanna v Lai Mohan 25 Cal 238 Kuhen 
Sahatv Collector, 3 All 137 (131) Venkata Jogayy a v Venkata Stmhadn 
23 Mad 25 Vishvanathan v Ramanathan 24 Mad 636 This view was 
however doubted in another Calcutta case Rakhal v Jogendra ioC L 

L 44 
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leerep or not — Christiana Btnshnso v Bettarasi Prasad, 10 C W Jf 287, 
2 Ind (."is 685 Pancho Ban hi v Auand Thakur, - Pat 712(714) 

In some cases however the Judges arc unwilling to draw a distinct ion 
between a joint and a several decree and they refuse to enter into such 
subtle points as to whether the decree is imperilled or not by the appeal 
of one defendant only Thus in a Madras case it has been remarked that 
even though all the julgment-debtors do not appeal no question arises 
as to whether the decree as against the remaining judgment-debtors is 
imperilled by the appeal or not The words of clause a of this Article 
are cleir and should be followed by tbe Courts Mr that whenever an 
appeal is preferred the period of limitation runs from the date of the final 
decree of the Appellate Court whether all the judgment-debtors or some 
only of them have appealed mal es no difference There is only one 
decree that can be executed and that is the final decree of the App e Il'*t e 
Court— Vxraraghaia v Ponvamniat 23 Mad Go 67 (dissenting from Muthu 
v Chalappa 12 Mad 479) In a more recent case the same High Court 
observes that the question of limitation ought not to be made to depend 
upon the difficult and doubtful point whether an appeal by one of the 
defendants as or against a part of the decree of the first Court imperils the 
decree passed against the other defendants or the other portion of the 
decree Such subtle distinctions not warranted by the language of the 
Legislature should not be introduced by the Courts — Ati Chetty v Thtertha 
mala 1 jt W 521 34 Ind Cas 791 In the Full Bench case of J \Jashta 
tnnissa v Jfojji 13 All 1 the minority of the Judges (Mahmud and BnwJ 
hurst JJ ) have expressed the view that the word decree in clause 2 
of Article 182 should not be qualified by any such epithet as joint or 
several that the words of Article 182 are so clear and distinct that they 
scarcely admit of any such distinction being drawn and that the Article 
contains nothing as to whether the appeal shall have been made by all the 
parties or by one or how far the appellate Court s order may or may not 
affect the rights of parties who have not appealed The same opinion 
has been expressed by Maclean C J in the Calcutta Full Bench case of 
Copal Chander v Go sain 25 Cal 594(599 602) This view was also taken 
in an earlier Allahabad case Nurul Hasan v jUulmmmacf ffasan 8 AH 
573 (575 S 7 &) A recent case 0/ tbe Pains High Court also seems to 
support this view Somar Singh \ Premdet 3 Pat 3” 7 (at p 336) A I ® 
J925 Pat 40 and the Funjob Chief Court was also of the same opinion 
in Annar Ah v Inajal Ah 32 P K 1907 In Shxvrain v Sahharam 31 
Bom 39 (43) the Bombay High Court lias bell that the plain words of 
clause 2 ol Article 182 should not be disregarded and therefore if them ,s 
an appeal by some of the defendants the penod of limitation tot execution 
against all the defendants including those who have not appealed ru!JS 
from tbe date ol the appellate decree Tlua case has been followed in 
another recent case W here the period of limitation for execution agamst 
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the sureties of the defen laris have been Iiel 1 to run from tl o date of the 
Appellee decree even though the sureties were not parties in the appeal — 
Cholappa v Pantchanira 4 4 Dom 34 (40 41) 

704 Withdrawal of appeal — The words or the will Irawal of 
appeal have l>een newl> ad led to tins clause to remove tie conflict of 
decisions wl ich existed ttn ler the Act of 1877 as to wl ether tl e withdrawal 
of an appeal did or did not give a frejh starting point for limitation In 
the case of Patnattuja v Lahhsmi 30 Mil 1 {I B ) it w as held that tl e 
withdraw at of the appeal gave a frc*h period wl ercas the contrarj opinion 
was expressed in tie cases of Paloljt v Gam 15 Horn 370 Chudasama 
v Mohant Jsmargar 16 Bom 243 Abduls \fotdtn f Bom 300 (at p 506) 
Dhagaait v Mohan la I 54 P R 190S an I A anora \ Go in J iM L J 
745 Tl ese 5 cases are row superseded 

705 Da use 3 — Renew of Judgment — Owing to the absence of 
any provision in the ok! Act os regards amen Imcnt of decree it was hell 
in some cases that the term review of ju Igmcnl in tins clause inclu led 
amendment of decree — hah Prasatinav I al Mohan 25 Cal -58 I enkata 
Joga^ya v I enkala Stmhadrt 24 Ma 1 “5 (6) Under tl c present Article 
a separate provision lias been made in clause 4 for amendment 0/ decree 

In order to save limitation there must have been actually a review 
a mere apjhcatian for review or a refusal of the application for review 
cannot give a fresh starting point — hurupam v Sadastua 10 Mad 66 
Mastanv Pahlwan 81P L H 1909 4 Ind Cas 629 An order dismissing 
an apphcation for the rebcanng or review of a suit which has been dismissed 
for default is not a revacw of judgment — flay Unjraj v Naur a tan 3 P L J 
119 44 Ind Cas 375 

Asm tl e case of appeal so in the case of reviewer amendment of decree 
it may be said that if only a part of the decree is sought to be reviewed or 
amended limitation is saved as regards the whole decree The intention 
of the Legislature is to treat the decree os a whole although only a part 
may be the subject of an apjical or an application for review of judgment 
or amendment of decree Limitation runs with respect to the execution 
of the whole decree only when the proceedings In appeal review or amend 
ment come to an end — Yydianatha v Subramama 36 Mad 104(106} 

706 Clause 4— Amendm*nt of decree — This clause has been intro 

duced for the first time into the Act of 1908 to set at rest the conflict 
of opinion which existed as to the question whether when a decree was 
amended limitation ran from the date of the decree or from the date of 
the amendment In some cases an amendment of the decree was regarded 
as a review of judgment and therefore time ran under clause 3 from the 
date of the amendment — Halt Prasannav Lai Mohan 25 Cal 258 litshen 
Sahai v Collector 4 All 137 (14J) I enkata Jogayya v Venkata Stmhadrt 
24 Mad 25 Ytshvanatkan v Hamanathan 24 Mad 646 TI119 view was 

however doubted in another Calcutta case Rakhal v Jogendra 10 C L 
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J 487 Another Allahabad case went so far as to say that if a decree 
was amended so as to bnng it into conformity with the judgment the 
decree could not be sanl to be executable at the time of its passing eonse 
quently clause 1 of Article 1&2 was not applicable and as there was no 
other clause of this Article appl cable to the case Article i$i applied and 
time ran from the date of the amendment that being the date when the 
right to appl> accrued under that Article — JlfnJi animat? Sulentart v Ittuham 
mad Var t? All 39 

All this divergence of opinion is now set at rest by the specific provision 
contained in the present clause of thus Article 

The date of amendment means the date of the judgment ordering 
the amendment (on the analogous principle that a decree hears the date 
on which judgment is delivered) and not the date on which the decree is 
actual!) amended — Ntru v halananda 36 Ind Cas 533 (Patna) Ven 
katasuiami v Kenftafasnb&a 49 Mad 807 50 M L J 554 

Where a decree was incapable of execution at the time when it was 
passed (m as much as it did not at all specif} the relief granted or did not 
contain the names ol the judgment-debtor and decreeholders) time runs 
from the date of amendment even though the amendment was made more 
than 3 years after the decree was passed — Mohaniaya v Abdul Hamid j 8 
C W N 266 (268) Sanafnn v DmabaniJni 34 C L ] 397 In other 
words a barred decree is revived by amendment and time for execution 
runs from the date of amendment provided that the decree was incapable 
of execution before the amendment 1/ however the decree was capable 
ol execution before the amendment (eg where the decree was passed 
against a dead person through a clerical error but the decreeholdcr knew 
who the legal representatives of the deceased were) an application lot 
execution made more than three years after the date ol decree is barred 
even though the amen lment (stating the names of the legal representative) 
was made more than three years after the date of the decree— A nandram 
v N’ltyananda 32 Ind Cas 744 (Cal ) Rabinddm v Ram Hanoi 59 Ind 
Cas 186 (Cal ) In other words it is not every amendment that will revive 
a barred decree or give a fresh starting point of limitation it is only an 
amendment of a material pait of the decree that will have that effect 
Where an amendment in an ex parte rent decree consisted merely in a 
correction of the rate of rent the amount of rent decreed remaining the 
same such amendment could not revive a barred decree and prdvide a 
fresh starting point for the amendment was made merely in an ancillary 
part of the decree Here it could not be said that the decree was incapable 

of execution before the araendment^RajflAalanandv Raihumar sPl 

J (187} 39 Ind Cas 624 

707 Clause 5 — Application —The defence by the decree holder 
of an appeal preferred by the judgment-debtor in an execution proceeding 
13 not an application to take a step in ajd of execution— Bai; Hath v 
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Han Charon 48 Inj Cas 187 (Dit) This clause require that the decree 
holder should make a direct and mlepcndent application for execution 
of his decree on his own account a resistance bj him to the execution 
of another man s decree cannot be a step in aid of execution 0/ his own 
decree— 5MS Cal v Radka htshen 7 All 898 

Where an order made in aid of execution is of such a nature th„t the 
Cour* could not have made it without an apj hcation by the decree holder 
it may be presumed that due application 1 ad been made for it — Tnmbaek 
v 22 Bom 722 V»l kani v Jamanbi -7 Bom L R 6/t 

Adimuthu v Adtappa t2 Bur L T 113 

It is necessary that the pnor application must have been made by the 
dfCt’t \olitt where an application was made by the judgment debtor 
for postponement of the sale and the decree holder consented to the 
postponement held that there was no application by the dew holder 
and the consent of the decree holder to the postponement could not be 
treated as an application made by him so as to save the bar of limitation 
— Sreem-asachanar v Ponnusamy 28 Mad 40 

The mere act of the Court confirming a sale in execution which act is 
no* shown to have been performed at tl e instance of the decree holder 
upon petition Is not an appheat on to take some step in aid of execution 
— Motendra v Vohendra 10 C L R 330 

Tins clause contemplates an apph at ton to take a step and not a suit 
A suit by a decree holder for a declaration that the property released 
from attachment on the claim of a third party is liable to be atta'-l ed 
and an appeal to the High Court from the decision of the Lower Court 
are not steps in aid of execution — Raghunandan v Bhugo* 17 Ca! 2 08 
Butin Laxmi ram v Bhalashankar 39130m 20 26Ind Cas 262 it was held 
that an appeal by the decree holder against an order adjudging the 
judgment-debtor an insolvent was a step in aid of execution See also 
SheoJiamv Rom Bharo*cy 26 O C 71 A I R I923 0udli3 where the 
word application was held to be a comprehensive term so as to include a 
suit 

The prosecution of an appeal from an order made in the course of a 
proceeding in execution of a decree cannot be looked upon as an apph 
cation in accordance with law for execution or to take some step in aid 
of execution — H and Ki shore v Stpahi Stngh 26 All 608 Knsto Coomar 
v Mahalat Khan 5 Cal 593 Govlnddas v Ganapatdas 47 Bom 783 
2 S Bom L R 318 AIR 1923 Bom 431 

708 Oral application — The application mentioned in tins clause 
need not be In writing an oral appl cation will satisfy its requirements — 
Trmbafh v Kashtnath 22 Bom 722 Mulchand v Jamanbi 27 Bom 
L K 671 Mantktal v Nasia 20 Bom 179 Abdul Kadtr v Krtshnama 
lammal 38 Mad 695 A mar Singh v Ttha 3 All 139 Stirajmalv Sarjoog 
jP L J s f Gulf arl Lai v RamBhajan 22 O C 76 Narayan v Balknshna 
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< 7 In 1 (.1 810 (Nig) Krishna Aiyar v VeetU AIR 1922 Mad 30 
13 I W 1 1 Adunulhu v Adiappa 1 But L T 113 Contra-Matt 
lotna 11 v Setkusuratni 41 Mad 251 (per Ajhng J it pp *53 254. dissenting 
(mm 38 Mai 695) 

Thus an oral application to the Court to enter partial satisfaction of 
the decree is 1 step in aid of execution— /Idimn/Atf v Adiappa 12 Bnr 
L T 113 in oral application made to the Court to proceed with the 
sale is one in aid of execution ami saves limitation — Gii/*ari Lai v Ram 
Bhajan 22 O C 76 an oral application for an adjournment of the hearing 
of a previous execution application tn or ter to enable the decree holder 
to produce in encumbrance certificate in respect of the attached property 
is a step in ail of execution which woul \ save limitation — Abdtif hadir 
v ArisAnamotantmaf 38 Mad 695 

The Madras High Court has recently laid down that where the C P 
Code requires a written application for execution 1 mere oral application 
woul l not be 1 step in aid of execution and where a written application 
is fled as required by the Code an oral application is a mere superfluity 
and such superfluous oral application cannot save limitation In order that 
the oral application may be effective as a step in aid of execution the 
application must he one which it « necessary to mahe in order to get the 
mam relief sought for in the execution petition It must be of such a 
nature that if the application were not made further proceedings in execn 
tion coul I not bo taken either by reason of the specific prayer not being 
coutainc 1 in the execution application or by reason of the Code or the Rules 
of practice requiring further acts to be done before the mam relief prayel 
form the execution application could be granted or enforced— per Roman 
Miami Sastry J in Afasifamani v Srfliuswarm 41 Mad 251 (•’55) 

709 Date of applying — The date of applying cither for execution 
or to take some step in aid of execution is the date when the application is 
made and not when it is heard and an order passed thereon — Sarofftumait 
' J a S a f Chandra 1 C N •» 0 o Thakur Ram 1 hatwaru 22 All 338 
Raj Dehary v AafiAar 10 C L J 479 3 Ind Cas 336 Trimbach v Aasfti 
nalh 2 Bom 72 Troilohya v Jyoh Prohash 30 Cal 7&I (770) Mothat 
v Miscruddm 13 C L J 20 Annapurna v Dhirendra 24 C W N 55 
Bhagicanta v Zamir Ak m ed 3 Pat 596 nor the last day or any other 
da\ on which the application was pending — Fakir v Giilam J All 580 

(rs) 

710 Proper Court* — An application although it is a step in aid of 
execution will not save limitation unless it is presented to the proper Court 
— Penu^onda v Korasiha 31 M L. J go 

In Explanation II ' proper Court lias been defined as a Court whose 
duty it is to execute the decree or order 

When a decree is transferred from one Court to another, the proper 
Court mthin the meaning of this clause is the Court to w Inch the decree 
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1$ transferred until it lui made its return to the Court which made the 
decree and m\ application male to the Court which jawtf the decree 
would be insufficient to save limitation— Mutt ra A v Imftitn ij C W 
\ 533(540) AlSa litgaat "> tfartaffi* o MI 127 Mahtraia cf Boltbih 
v Karxsaraju jq 'lad (30 P C (affirming 37 Mod 131) Jn+nendr* v 
jogtndt* z Pit 247 A I It 19*3 Pat 384 Sytd VoM SAntir v Jugal 
Au * art :SO C rOq When a decree t* transferred (roju Court A to D 
then until the Court B has returned the decree to Court A any application 
for a further transfer of the decree to any other Court C must be made 
to the Court B , U made to Court A tt will be insufficient to sate Imitation 
— PjngosscdtM v bkesJtappa 47 Horn 36 (b|) 14 Born L R 79S 

Where a decree has been transmitted irom one Court to another the 
notice required to tie issued under O 21 r 2. must be issued by the Court 
to wluch tic decree lias been transferred conwrjuensly an application 
for the issue of such notice if made to the Court wluch pnsstd the decree 
u notau application in accordance with Jaw as it is not mule to tic 
proper Court — lltuan La! v Uatdyanalk .H W f. . y A I IC 1 322 
Cal 3 

W litre the area of the property over which tl c Court which pav»c 1 the 
decree had local jurisdiction at t! c tunc of passing it is bj reason of «.n 
alteration of the local yunviicLoci of the Court ramose. I t > tin. pitv^UcU n 
of an Alter Court at th« tune of presenting tl c application for execution 
the proper Court for applying for execution within the meaning of this 
clause « the Court which passed the decree — Stem iVa»J t>i v Wuthusu/umt 
4. Mad Bn (i li ) Jagannalkv Ukkaram .7ikiti L It <>ij l 1 K 
1 jij iiom 414 The reason of thw decision is that otlcrwisc a decree 
holder when be decides to apply for execution possibly at the last moment 
will be bound to stop and enquire whether the limits of (1 c temtonai 
jurisdiction of the Court which passed the decree have been altered and 
if so w I ether the immoveable property which is the subject of the suit 
or the j lacc where the cause of action arose is within the limits of the 
transferred area on pain of losing his right to execute under this Article 
if he omits to make these enquiries or comes tom rang conclusion if he 
makes them Phis is so unreasonable and involves such hardships to the 
decree holder W a country like India with a stringent liv of limitation 
that we shiuld hesitate to impute such an intention to the Legislature — . 
per Wallis C J in 43 Mad 821 (I B) 

A contrary view was taken in two earlier cases of the Madras 
High Court — Ftnugonda v Kotauka 31 SI L J 30 35 Ittd Cas 
237 and Stihadn v A na ilkayee ijij M W N 788 41 Ind Cas 
071 Ihcse two cases are now practically overruled by the i ull Bench 
case cited above 

An application for execution made to the Court which passed the decree 
can be said to have been made to the proper Court even though the presid 
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th** conclusion Uiat the particular relief or reliefs shall not be granted, heti 
that such an application would still be an application in accordance vath 
law provided it meets in substance the requirements o! the C I* Code Of 
any law relating to execution — Banda v filar au iha, 37 Bom 41, 17 lad, 
Cas 210 Subramaman v Jtamaswami, 49 M L J 753. AIR. * 9*6 
Mad 179 

Where an application asks partly for a relief granted by the decree and 
partly for relief totally outside the decree, the application may be void as 
to the latter, but all the same it is good in law as to the former, and there- 
fore in 'accordance with law ' — Banda v Narasxnha, (supra) 

Where a decree directs that the decreeholder shall be entitled to a certain 
relief tn a certain event or on a certain condition, and the decree holder 
applies for that relief before the happening of that event or before fulfilling 
that condition, it does not follow that he has applied for a refte! which Vs 
outside the decree and that therefore the application Is not one m accor- 
dance With law — Is and o v Nansmha (supra) ; Nathubhai v Pranjivan, 
34 Bom *8<j Thus, where a decree ordering partition directs that the 
plaintiff shall not bo entitled to exccuto (1 e recover his share) until he has 
paid the amount of Court fee leviable on hts claim, an application for exe- 
cution unaccompanied with the Court fee is still an application in accor- 
dance with ]<ivt~fiJ ( tihubhr l i v Prnnjwaii. 34 Bom 189. 5 IUd Cas Go* 

If a person executes, a decree with the permission of the Court — a permts- 
sion which the Court is expressly authorised to give— it cannot be said 
that he is not doing so in accordance with law Thus, where a decree ** 
transferred (really or nominally) and the astenvble transferee execute* 
the decree with the permission of the Court (given after due notice to the 
judgment debter and dccrechofdcr). the proceedings taken and the appli- 
cation on which they are based are m accordance with law as between 
him and the judgment-debtor. although he .s a benamuter. and the decree 
is kept alive — Batkuken v Bedmati. 20 Cal 388 

An application for execution by some only of the decree-holder s legal 
representatives though not purporting to be on behalf of the other re- 
presentatives. .sufficient to save limitation — -V asudeuapaUt* v N*>ay*** 
pamgrahf, 1916 M \V N 112 

An applicate, {„ ,«««,„ by „, 0 ,, 6 ,, « ptrac „ ta „„ of , deceased 
decreeholder without bringing his name on the record is an application 

3 , Mad 

r f"T " P i C 101 *““■»» °< * decree made nnder see ays 
of the Civil ttoeedure Cod. (,«„) d , sallowed o„ the yronnd that the 

appheana had not shown, aa they .tinged, that they wire the persons 
hcneficiaffy interested ,n a transfer the deer., „h„ benam, In the 
name of a third person. a „ d within three year, from fh, data of sect, 
apphcation a subsequent a pp , .cation „„ by them , _ , ybjch , he y 

were able to prove there allegata,. „ 6c ld that the former appb- 



\RT |V * 1 TOC TOIJ 1 AK UUUATIO'I ACT 659 

ration had lx-en 1 proper application -»n i the litter « « therefore within 
time —- ltdul v ( hu\ku» jC I It ij) 

Where in application for exectiti n of a 1 era* is m Jc by 1 person 
who at the time of making it »a» on tl e fur of the decree tl e only per. 
son entitled to execute it the application it *•« n «t «wo to be m applies 
t»on in ncrordince mth tw merrlv beemw it is xltfnvarrfs dec) let! tint 
that person had no title to execute the decree — 1/an KnsHnamurlhi v 
Suryarjrjinamurlki 43 Xfid 

Where a transferee of the decrrel oMrr instead of appjjing for execu- 
tion as he ought to do in (w makes an application asking for recognition 
as transferee, tuck »j plication is *tdl In accordance with hw and is a 
step-in aul of execution — 4nnamal* 1 v Pam ter 31 Mad 234 

A decree having b-en obtained against 1 minor represented in suit 
by hi* mother a* gutrdian the decrccholder erroneous!) took out cxccu 
tion against the mother personalis an t not is the guardian of her son 
The application was granted an t a propert) belonging to the minor was 
attached It war held under the circumstances that the <tp[ kration was 
one in accordance with law notwithstanding the technical defect therein — 
Han s Saroyan, 13 Horn 417 

An application for execution of a decree against a minor represented 
by his m ither without any application to the Court for an order appoint 
jng the mother as guardian adtltm is an application m accordance with 
law — Keikva Surrndra v kfuiukram 4 P L J 33 

W here a decree granted simple interest and an application for cxccu 
tion was made in which the interest calculated was compound interest 
htlt that the mere mistake In calculating more interest than what was 
due dti not prevent the application from being one in accordance with 
law Although the relief claimed had been exaggerated by the extra 
amount of interest it would be competent to the Court to treat the extra 
interest as a surplusage and to strike it out and then grant rebel — Jamtl 
uitmua v Mathura Prasad 43 AU 55° 

An application to execute a decree was made under a general power 
of attorney from A and U the decree Iwlders on the 19th l obruary 187S 
but B had died on the Jath February and this fact was unknown to the 
{leader who made the application It was held that this application 
was one in accordance with law within the meaning of this clause — Amir 
unnissn v AnkamUtak 13 C. L U t8 

Where a decree is erroneously passed in favour of a firm tit the name 
of an agent and applications for execution are put in by its other agents 
not named in the decree such applications are in accordance with law and 
sufficient to keep the decree abve — Lachman v Paint j All 310 

A decree m a redemption suit directed the plaiatiS to recover possession 
of the mortgaged property on payment of a certain amount but the decree 
did not fix the tune within which the payment was to be made. The 
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application in accordance mill law to take a step in aid of execution— 
Janardan v Narayan 42 Bom 420 (431) 

In accordance with law — The words in accordance with law 
arc adjectival not only to the words to the proper Court for execution 
but also to the words to take a step in aid of execution Therefore 
it is necessary that the pnor application which was a step m aid of exe 
cution was in accordance with the law of limitation t e was within tune 
— Bhagtaan v Dhondt 22 Bom 83 (85) Nil money v Ram Jeebun 8 C 
I* B 335 If the pnor application which was made in a Native State 
was time barred according to the law of limitation in British India (being 
made more than 3 3 cars after the date of the decree) though it was not 
time barred according to the law of tlic Native State it is incapable of 
saving limitation and the execution of the decree is barred — Naltbhai v 
Dayabhat 40 Bom 304 (508) 

Where the prior application for execution which was barred by time 
was admitted by the executing Court and execution was ordered to issue 
thereon the order though erroneously made was nevertheless valid unless 
reversed on appeal and the application was m accordance with law and 
a step-in aid of execution The judgment-debtor cannot object to a 
subsequent application for execution on the ground that the previous apph 
cation was barred by time the matter being res judtcata—Desaxappa v 
Dundappa 44 Bom 227 Culappa v Erava 46 Bom 269 (271) Mungal 
Pcrshad v Gnjakant 8 Cal 51 (59) P C Jago Mahton v Khtrodhar 
2 Pat 759 Lakshmanan v Kuttayyan 24 Mad 669 Prabhultngappa 
v Gurunath 45 Bom 453 (459) But although the matter is res judicata 
between the parties it is open to a tl lrd party to dispute the correct 
ness of the prior adjudication allowing a time barred application So 
a Judgment-debtor who was uot a party to a previous application for exe 
cution of a decree or to any order made upon it is not precluded from 
showing that the said application was barred by limitation and that 
therefore it was not m accordance with law — Harendralal v Shatn Lai 
27 Cal 210 {213) 

The expression applying 111 accordance wit law means applying to 
the Court to do something in execution which by law that Court is com 
potent to do It does not mean applying to the Court to do something 
which either to the decree holder s direct knowledge in fact or to his 
presumed knowledge of the law the Court was incompetent to do — Puma 
Chandra v Radha Nath 33 Cal 867 Chatter v Newal 12 AH 64 , Stevens 
v Ka ita 10 C L J 19 Munawar v Jam 27 All 619 KheiSttghv Onkar 
Seth 1 N L B 61 Therefore an application to have the judgment 
debtor arrested in contravention of the terms of sec 341 Civil Procedure 
Code (1882) and an application to bnng the mortgaged property to sale 
in contravention of sec 99 of the Transfer of Property Att are not apph- 
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citi'ra* m aKss-Jxnrp with l*w within the nrxnin; of 11**' Chatter 

\ Srsa! ij AH 64 

An to transfer ti •I'ttif lo a Coarl winch li (vcunluily In* 

ompc’cnt to rirat* 1 the dt-tre- 11 r un application in accordance with 
law.— Atuthdhar t |‘at t.ji (OjjJ jl’l T 4**. 6 7 l«‘l Cw 
$38 birailailr. an application for e x-rution of adccrrcbs attachment of 
froprtti Ivytm 1 the total Jnri* J»ct»n of the executing Court is not one in 
aceyirda-icr with U»— Mr 3 Praia J \ Strain, 48 Ml 468, AIK 19*6 
All. 95 

AN herr a ,1 rare direct 1 that the plaint IT shoul 1 be maintained In posses* 
inn of a share of a \i!L»g- In cancelm-nt of the order of the settlement 
o&cer directing the entrj of the defendant'* name in respect of such 
ilurt in the revenue registers, the Court nrculins the decree should 
not two- an ntder to the Collector to amend the entrj in such register, 
but must simpl) forward a copy of the decree for his information. There- 
fore. an apphcati >n fur execution, which prays the Court executing the 
decree hi order the Collector to amend such entry in the revenue record, 
instead of asking it to send such officer a copy 0/ the decree for Ins infor- 
mation for the purpose of amendment, is not an application In accordance 
with law — Muhammad Umarv, Kamila Jhlt, 4 AH 31- 

The ap|hcation for execution contemplated in tins chu-c must be one 
made in accordance with law and asking to obtain sonic relief given 
by the dcaec and to obtain it in the mode th it the liw permits. If the 
application asked for a relief which the decree di 1 not give, it was not an 
application for execution, nor a step in aid of execution within the meaning 
of this clause — Pandartnalh v. Ltlaehand, 13 Horn 237; Vandu v.Narttiinha 
37 Bom 42 : Sathubhai v. Pranjiean, 31 Horn 189 ; Sri Kam v. Majid- 
uddin, y8 p, K, 1901. Thus, where an instalment decree did not provide 
that in default of pajirient of an Instilment the whole amount would become 
due. but on the judgment-debtor making default the decree holder applied 
for execution of the whole- decree, k'ld tint the application, not bem- 
in accordance with the terms of the decree, was not one in accordance with 


» ‘"‘'ig, juni 11141 me application 

was not in accordance with liw nor one to take a step in ml of execution 
as it asked for a relief outside th- decree altogether — PisiiifartimiA v Lila- 
CMaitd 13 Bom 237. Where the decree directed payment of a money 
out of the mortgage*! property, an application to recover the money from 
the oilier properties o! the judgment debtor was not an application m ac- 
cordance with law — in Ham v Majtdttddin, 98 P. It 1901 

But where* a decree gives certain relief, and the application for execution 
seeks some or all of them, and th- Court after going into tho ments of the 
application and considering all the circumstances of the case, comes to 
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the conclusion that the particular relief or reliefs shall not be granted, held 
that such an application would still be an application in accordance with 
law provided it meets in substance the requirements of the C P Code or 
any law relating to execution — Bando v Netrastiha, 37 Bom 42, 17 Ind 
Cas 210 Subramantait v Ramaswami, 49 M L J 753. AIR. 19 2 ® 
Mad 179 

Where an application asks partly fora relief granted by the decree and 
partly for relief totally outside the decree, the application may be void as 
to the latter, but all the same it is good in law as to the former, and there- 
fore in ‘accordance with law * — Bando v Narasmha (supra) 

Where a decree directs that the decrecholder shall be entitled to a certain 
relief 1 n a certain event or on a certain condition, and the decree holder 
applies lor that relief before the happening of that event or before fulfilling 
that condition, it does not follow that he has applied for a relief which is 
outside the decree and that therefore the application is not one in accor- 
dance with law — Bando v Nansmha, (supra) , Natkubhai v Pranjtua», 
34 Bom 189 Thus, where a decree ordering partition directs that the 
plaintiff shall not be entitled to execute (» e recover his share) until he has 
paid the amount of Court fee leviable on his claim, an application for exe- 
cution unaccompanied with the Court fee is still an application in accor- 
dance with law — tfathubha «v Pranjtvan. 34 Bom 189 5 Ind Cas Goi 
If a person executes a decree with the permission of the Court — a permis- 
sion which the Court is expressly authorised to givc^it cannot be said 
that he is not doing so in accordance with law Thus, where a decree is 
transferred (really or nominally), and the ostensible transferee executes 
the decree with the permission of the Court (given alter due notice to the 
judgment debtor and decreeholdcr), the proceedings taken and the appli- 
cation on which they are based are in accordance with law as between 
him and the judgment-debtor, although he is a bcwamvlar, and the decree 
is kept alive — Balhishen v Bedmatt, 20 Cal 388 

An application for execution by some only of the decree holder's legal 
representatives, though not purporting to be on behalf of the other re- 
presentatives, is sufficient to save limitation — V asudevapatta v Uarayana- 
pantgrahi, 1916 lt( W N 112 

An application for execution by the legal representative of a deceased 
without bringing hix name on tVit- 7 e coni is an application 
in accordance with law — ■Alaginsamt v VenkatacheUapathy, 31 A[ad 77. 

Where an application for execution of a decree made under sec 23a 
of the Civil Procedure Code (1881) -was disallowed on the ground that the 
applicants bad not shown, as they alleged, that they were the persons 
beneficially interested in a transfer of the decree taken benami in the 
name of a third person, and within three years from the date of such 
application a subsequent application was made by them, in which they 
were abtc to prove their allegation, it was held that the former apph- 
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“in eninl I I mo t» it t*e ij j li if l ( « t I tv <« xpplicsi 
u n m i ( **dan •• writ }««* ro «H U i >1 >' iIUixvatI dm HO Hut 
that jirw bad n * title tv exr iri Hi l <« — li am hmliiiiniiflii v 
suniriwi'twitirii tT Mil t t 

\Htcn a Uantfrm of the ijnnr) (I t in In I d npljtfU, fircxecu 
tun ai hr ought to 0 > in law mil ■*« m i{ i li m »n iskinj, f >r recognition 
as transferer loch ajjtuati n ■« Oil! in m rl nue with Jin’ an l iv a 
vtcjv-in ai 1 of execution — dnnamalas v homier 31 Mid 

A decree having teen ob’ained iRimst 1 minor represented m suit 
by bis mother as guutll&R the decreeholler ermncouilv took out execu- 
tion against the mother personal!) and n ri at the guardian ol tier son. 
The application «w granted an t 1 pmp-ru belonging to the minor tv is 
attached It nu held muter the circumstances that tl« Application was 
one xn accordance with law notmthstan ting the technical detect therein— 
llan \ Saray an 12 Bom 427 

An application (or execution of 1 decree against a minor represented 
bj his mother, without mj application to the Court for an order appoint 
mg the mother ax guardian ad item it an application in accordance with 
law — KeihteaSurendra v Mulukram 4 P L J 35 

Where a decree granted simple interest and an application (or execu- 
tion was made in which the Interest calculated wav compound interest 
keU that the nvete mistake in calculating mote interest than what was 
due did not prevent the application (rom being one in accordance with 
law Although the relief claimed had been exaggerated by the extra 
amount of interest, it would be competent to the Court to treat the extra 
interest as 3 surplusage and to strike it out and then grant relief — Jamil 
unntisa v Mathura Prorad 43 Ail 55^ 

An application ta execute 3 decree was made under a general power 
of attorney (rom A and B the decree holders on the 19th February 1878 
but B had died on the nth February and this fact was unknown to the 
l leader who made the application It was held that this application 
was one in accordance with law within the meaning of this clause — Attttr 
unnissa v Atkanullah l}C L K J8 

Where a decree is erroneously passed «n favour of a firm m the name 
of an agent, and applications for execution are put in by Us other agents 
not named in the decree, such applications are in accordance with law and 
sufficient to keep the decree alive — Laehman v Palm 1 All 510 

A decree m a redemption suit ditected the plambB to recover possession 
of the mortgaged property on payment of a certain amount but the decree 
did not fix the tune within which the payment was to be made The 
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dcctei'holder applied lor execution ol the decree but the application was 
dismissed on the ground that he had not paid the decree-amount In 
t suhsi(}ucnt aj plication the question arose whether the prior application 
was in accordance with law It was held that though the payment o£ the 
imount inn condition precedent to the making of an order for the delivery 
of tlu property it was not a condition precedent to the making of an 
ij plu itum tor i conditional order , and the prior application for execution 
of the decree without pacing the amount was an application m accordance 
with law — Sycd Hussain v Rajagopala 30 Mad 28 

An application for execution made against persons whose where- 
abouts are not known is an application in accordance with law — Mahmud 
Hosasn v Enayal , 36 All 482 

An application for execution of a deuce which was made while the 
decree was under attachment and was dismissed on that ground, is an 
application iu accordance with law which would save limitation— Gopala 
Met ion v Manaoikrathuh, 10 M L i 568 , Adhar v Lalmohan, 24 
Cal 778. 

An application which omits to mention an uncertified payment made 
out of Court is, notwithstanding such omission, an application in accord- 
ance with Jaw — ilfanmttibu v Ramastvams, 10 L W 66 

An application for execution of a decree against a dead person (without 
Ins representative being brought on the record) undei the influence of bona 
fide mistake though that application could not be acted upon, is neverthe- 
less an application in accordance with law and is a step in-ald of execution 
—Bspsn v Bi6» Zohta, 35 Cal 1047 . See also Sarnia v Chohkalmgt, 17 
Mad 76 (Contra — Madho Prasad v Kesko Prasad, 19 AU 337). So 
also, an application far execution in which owing to a bona fide mistake 
the minor judgment-debtor was described under the guardianship of a 
dead person, is a step in aid of execution — Puran Mai v Dilwa, 4 I* L T. 
54, 72 Ind Cas 1003 An application for execution against a wrong 
person is one in accordance with law, where the decree itself is wrongly 
passed against that person — Debs Baksh v Shambkw Dayal, 48 AU 281, 24 
A.L ] 266, A Z R 1926 All 384 

712. Irregular or defect 1 re application —An application must be 
is substantial compliance with the law m order that it may be regarded 
as one coming within the meaning of this clause , but it is not every defect 
that would invalidate on application and take it out of this clause , it is 
only material defects that can vitiate an application An application 
containing defects of a minor diameter (eg mistake in the right number 
of suit and date of decree) is one according to law within the meaning of 
this clause — Oofial thunder v. Gosasn Das, 25 Cal 39, (F. B ) ; Keshan 
Surendra v. Debendra, 4 P L j 213 , Abdul liafi y. Maida Baksh. 37 AIL 
5^7 <5*8). 

An application for execution which does not comply in every particular 
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)|l Jn 1» 1 »wm« i« tt was Ml r in. Ill »»»c j Jt nott Ifi » ill 
the apphcaO in iftcr tin n tm nt ih m* wtl 1(1 <(« 1 m< ti\< ( bv the 
Court) related )d(L t » *Jw ««r»j,in ii |i mHHi.ii Si O tl r | (i) C 

|* Code But in G i/»jf 1 J tnt 1 ) c *1 1- i( hxs Ixi n h-fi 1 that Mich an 

application is nai tn areordaiue with law in 1 1 inn i! iw Imulati >n tin ten 
Oh* defects »n the \ annus jvtttwultr*. ir» tnrnrii 1 u ilbn tt r time allotted 
by the Court Tfc<*«me 1 ie«r In* been n km in hr fay rt Ah 1 Ham Sing* 
7 Alt 359 The Patna High Court lays down tint tth< re an application 
tot execution is returned on the ground that thr requirements of rules tl 
to 14 of O XXI, C P Code, h-we not been complied with, and is not 
amen Jed within the tune filed b> the Court it cannot be regarded as having 
been jiresenJed in accordance with law — Dhagviat \ Du arka 2 Pat 800 
(Sit) But where the application conf>rms with the requirements j res 
cubed in ruks 11 to 14 of O XXt anil is returned for some other reason 
(eg. on the ground that a cop> of the record of rights has not been filed 
together with the application, or that no Court fee has been paid for the 
additional amount of interest churn <1 lie tween the date of the plaint and 
the date of the application or that the application has not be< n verified 
by all the decrcedwldm) it cannot be deemed as not made in accordance 
villi |nr — Dhagnat Praihad v Dwrtrha Prasad 2 Pat 807(511) 4 P t, T 
513 A J R »9*t Put 23 Jogtndra v Matt gal Prasad 7 V L T J30, 
A I K J«?j 6 Pat 1 Co 

An application for execution by attachment of proprrt y of the judgment 
debtor, unaccompanied by an inventory of the properties to be attached 
is not an application in accordance with law — Mavgalseu v Balden 189.1 
A \V h. 70, Viral al v X>u/in, 1892 A \\ N 3 But such an application 
would bd an application in accordance with law if it is amended wtfhin the 
time allowed bj the Court therefor such amendment relates tick to the 
original presentation of the application— Asgar v Trottohya »y Cal 631 
r 15 , MacGregor v Tarim, 14 Caf 124 Hurry Churn v Subaydar Shetlth 
13 Cal 1O1 If it is no# amended within the period allowed by the Court 
the application cannot be regarded as one made m accordance with law — 
Abdul It «/iy Maul a Batch, 37 All 527 (519) According to the Bombay 
High Court, the omission to file Inventory of the property with the 
application for execution is a purely technical defect, and tlie application 
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is substantially in accordance with law — Baade v Narstnka, 37 Bom 
42 17 Ind Cas 210 

An insufficiently stamped application for execution may suffice to 
keep the decree alive— Ramasami v Seshayyangar, 6 Mad. 181. 

An application which is unverified and is defective in the statement of 
minor particulars which may be easily gathered from the decree filed there 
with may be regarded as one substantially in accordance with law, if the 
defects are not calculated to mislead the Court or prejudice the judgment 
debtor-— Ramadan v Kadtr Bacha 31 Mad 68(70) 

Where the only defect in an application for execution was that the 
date of a previous application (which date was not material) had been 
wrongly stated therein but even such trivial defect was amended 
with a delay of only two days beyond the time allowed by the Court, 
such application was held to be one substantially in accordance 
with law so as to give a fresh starting point — Kalka v Btsheshar, 23 
Ail 162 

Any incorrectness or superfluity as to the relief asked for in the apphea 
tion does not vitiate the application to such an extent as to debar the 
application from being treated as a step in aid of execution— Ktshore Mad 
v Jagdish Naram 3 Pat 42, A I It 1924 Pat 471 

If the Court applied to for execution is not the Court which passed 
the decree, the name of the latter Court need not find a place in the apph 
cation for execution. The omission to mention the name of such Court 
does not render the application one not in accordance with law — ■Vilhal 
v Gopal Rao, 5 N L R 8 

An application for execution of a decree, though not accompanied 
with a copy of the decree, as required by the Rules of the High Court is 
an application in accordance with law, because the defect has reference 
only to extraneous circumstances— Ramchandra v Laxtnan, 31 Bom 
I63 , Pachtappa v Poojah, 28 Mad. 557. 

An application for execution of a decree made by the legal represen- 
tative of a deceased decree holder, without the production of a certificate 
Under the Succession Certificate Act is nevertheless one made * in accord- 
ance with law Balftrishna v 1 Vagarstng 20 Bom 76, Mangal v Salt 
tntillah, 16 All 26 , Hafituddm v Abdool, 20 Cal 755 It is sufficient 
if the certificate is produced and tendered in Court at any time before 
the Court proceeds to pass an order f 0 r execution— Iialtan v Rant Charan, 
18 All 34 

An application for execution would be m accordance with law even 
though unaccompanied with the Conciliators certificate as required by 
Sec 47 of the Dekhan Agriculturist's Relief Act — Sadasto v Narsvtgraa, 
17 Bom L R 203 So also, an application for execution of a decree 
pass d against * T "luq lar, although unaccompanied with a certificate of 
oration for e*e.„der sec 29E of the Gujrat Taluqdar 9 Act, 1888, 
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is an nj>j bcatmn ,n acmr lance with lw — itargo and \ Nata Sura 43 
Bon 44 

Where after a decree was transferred for execution to another Court 
the interest of the decree holler become seated by operation of law in 
another person and the litter applied for execution to the Court to which 
the decree was transferred without previous!) obtaining from the Court 
which passed ihe decree a certificate authorising him to proceed with the 
execution hut subsequent!) produced such certificate it was held that 
the certificate would relate back to the time when the rights under the 
decree lecame vested in the applicant and the application was marie to 
the proper Court in accordance with law — Manoralh v Ambika 13 C 
" > 533 (537) * *"<1 C*» 57 

An application for execution b) the assignee of 3 decree is in accor- 
dance with law even though lie fails to produce the assignment deed— 
l inayak % Ananda 34 Bom 68 or though he produces an unregistered 
assignment deed — Abdul Majid v Muhammad Faisulta 13 All 89 

An application for execution of a decree made by one member of a 
firm which has obtained a decree, is no doubt defective but it is still an 
application in accordance with law being provided for by O 21 rule 15 (1) 
of the C P Code and the mere fact that the Court does not allow the 
application under rule 15 (2) but dismisses it as defective does not make 
it any the Jess an application in accordance with law — Gobardhan v Sattsh 
Chandra, 1 Pat 609(611) 4 P L T 263 69 Ind Cas 668 

An application even though It may be so defective as not to bo an 
application for execution may still be regarded as an application to take a 
s!cp~tn aid of execution — Sadaya v Paresh Nath 33 C L J Si A I R, 
1922 Cal 44 

71 3 Application not m accordance with law — Where an appli 
cation for execution is forbidden by any special enactment it is not an 
application according to law — Chatmi Kushalchand v Mohadu Dhagaji 
10 Bom 91 

An application for execution which omits to mention a previous apph 
cation for execution as required by O 21 r 11 {/) is materially defective, 
and is not an application in accordance with law — Sahigran v Tower 
15S L K 15G A I II 1922 Smd 29 

An application made by a benamidar for execution of a decree and for 
substitution of his name as decree h ilder is not an application made in 
accordance with law within the terms of this Article — Caur Sundar v 
UcmChundcr, 16 Cal 355 , Denonath v Lalit 9 Cal 633 

An application made by the pleader of the decree holder after the 
decree holder s death has not the effect of saving limitation as the author 
ity of the pleader ceases on the death of his client — KalUt v Muka nntad 
Abdul, 7 All 564 

Applications for the cxecuti >n of a lei-reu mi It after the death of 1 1 
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j idgruent-dcbtor and without either any representative of the judgment 
tobtor being brought upon the record or without there being any sub 1st 
me attachment of the property against which execution is sought are not 
goo l apphe Mions for the purpose of saving limitation — Mad ho Prasad v 
lies/ a Prasad IQ All 3 v Co" Ira — Sefitn Behan v Bt6i 7ohra 35 
Cal 1047 

An application for execution against persons who ate not the legal 
representatives of the deceased ju \gment-debtor is not in accordance 
with Jaw — JnnneMdrd v Ram Nehalo 7 A l J 

An application lor partial execution of a decree is not m accordance 
with law But a judgment-debtor who did not appeal against a previous 
order for execution of a portion of the decree and who did not dispute the 
validity of such order cannot in the matter of a subsequent application 
for execution of the remaining portion of the decree con ten 1 that the 
frst application was not in accordance with law — Dali Chattel v Bat 
Shttkor 15 Bom 2.42 Bnbagotrda v Taut fiat AIR 1924 Bom U’ 
I'/nnda v Rnghtotatiian, 7 All 282 Nepal Chandra v Amnia Lai 
26 Cel 888 

If the decree holder himseU resi lea within the local limits of the juris 
diction of the Court an application b> a person 1 oklmg a general power 
of attorney Jiom the decree holder is not in accordance with ta\y with 
reference to secs 36 and 37 of the C P Code (t88z) — Murart v Utnrao 
23 AH 409 Jxasumn v Bent 26 All 19 

An application for execution made by a guardian of the decree holder 
who is described as a minor but is found to bo a major at the time is not 
in accordance with law —Sarninmav StsJayya 28 Mad 396 

Where the judgment -debtor has applied for insolvency and the insol 
vency proceedings are pending no application for execution can bo mi le 
against the judgment-debtors surety if such an application is made 
it will not be m accordance with law — -Lanjlii v Baijnotk 28 Atl 387 
7*4 Step in aid of execution — Clause 3 of Art 182 contemplates 
an application in accordance with law to the "proper Court asking the 
Court to do one of two things either to execute or to take some step in 
aid of execution — Murgeppa v Baiawantrao 37 Bom 359 

This term is understood to mean a step taken by the Court towards 
executing the decree — Rag! unandan V Rally 23 Cal 690 Tara ft v 
Gyattada 23 Cal 817 and to take some step in aid means to obtain an 
order of the Court in furtherance of the decree — T roitokya v Jyolt 30 
Col 7G1 , Uwesft v Soondrr 16 Cal 747 

After having set the Court in motion to execute a decree, any further 
application dunng the continuance of the same proceeding is an appti 
cation asking the Court to take some step-in aid of execution— 
Chott’dhur} Poroosh v halt Puddo lj Cal 53 S 19 art v I lira tz All 
399 B ) 
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The words for execution* and 'step in aid of execution mean tjnt the 
decreeholder roust reallj he desiring execution tint is there must bi a 
bona fiic intention on the part of the decreeholler to procccl with his 
right to have execution \ colourable applicatiOiumxde with the sole 
object of extending the penod of limitation is not a step in aid of execution 
The legislature did pot contemplate an indefinite peno 1 being added to 
the life of a decree b) permitting a decrechol ler to take colourable stcp3 
in a verj thinly disguised pretence of a desire to obtain execution wh-n 
he realli did not want execution at all but onl> wanted to secure a further 
penod of limitation dunng which the amount of his decree might goon 
increasing— Sfceo Prasad v Maraud 48 AU 468 A I R tqifi All OS 
24 A L. J 137 

An application In order to be a step-in aid of execution must b 1 made 
in the course of a pending execution proceeding The words ‘step In aid 
of execution* appear to be intended to cover on application which Is not an 
initial application for execution but is an application to take some step to 
advance an execution proceeding which is already pending If the prior 
application was made at a time when no execution proceeding had been 
initiated the application was not a step in aid of execution — Kuppuswami 
v Rajagopola 45 Mad 466 (471) (lissentlng from Sankara v Thanganna 
45 Mail -02 *05 w here Ramesam J held that the application to be a step 
need not be made in a pending execution) Balagttruswa m v Guruswami 
48 M L J 506 \ IR 1915 Mad 703 

The step must be taken to aid i t to advance the execution pro 
tending That is the application contemplated by this clause is one to 
obtain some order of the Court in furtherance of the execution of the decree 
The mere appearance of the decree holder or his pleader to oppose the 
proceedings taken by the judgment-debtor to set aside the execution sale 
cannot properly be regarded as an application to take some step m aid 
< t execution because the execution of the decree is not further advanced 
than it was before the appearance of the pleader — Umesh Chunder v 
Soondef Marain iG Cal 747 So also where a judgment debtor filed 
a petition for entering satisfaction of the decree which he claimed to have 
discharged and the decree holder filed a counter statement denying receipt 
of the decretal amount and asking that the petition should be dismissed 

such counter-statement did not amount to a step in aid of execution . 

Kuppuswami v Jiajagopala 45 Mad '4 06 (470) 42 SI L J 303 A J R 
19*2 Mad 79 

In order to be a step In aid of execution it is not necessary that the 
pnor application for execution must have been a successful one Therefore 
wlicre an application for execution was duly made in accordance with the 
terms of this clause the mere fact that the application was dismissed does 
not prevent it from furnishing a fresh starting point of limitation— Adhar 
Chandra v Lai Mohan 24 Cal 778 Narsingk v Kahtharan 14 C W N 
1-45 
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486 Shankar v Narsutgrao 11 Bom 467 Gulappa v Erava 46 Bom 
269 Thus an application under O XXI rule 2’ of the C P Code for 
execution of a decree with a prayer for substitution of the legal representa 
tives of the deceased judgment debtor is a step in aid of execution though 
it was eventually dismissed for non payment of process fees — Aptabuddm 
v Jogendra 31 C L J 389 

As to an application which is withdrawn by the decree holder on account 
of some formal defects in it it was once held that such an application 
could not afford a new starting point for limitation — Sarju Prasad v 
Sita 1 lam 10 All 71 Kifayat Ah v Ram Singh 7 All 359 , Radha Charan 
v Man Singh 12 All 39’ Pirjade v Ptrjaie 6 Bom 68i These cases 
were decided by applying the principle of sec 374 C P Code (now O 23 
rule 2) to execution proce e dings That section laid down that if a suit 
was withdrawn and a fresh suit instituted the plaintiff would be bound by 
the law of limitation m the same manner as if the first suit had not been 
instituted On the analogy of this rule it was held in the above cases 
that the question of limitation with reference to a subsequent application 
for execution of a decree must be determined on the supposition that the 
previous application (which had been withdrawn) had not been made 
But the authority of the above two cases has been shaken by the Pnvy 
Council decision in Thakur Prasad v Fakir ullah 17 All 106 (PC) and 
by the enactment of sec 373 A C P Code 1882 (O 23 rule 4 of the 
present Code) which expressly lays down that the provisions relating to the 
withdrawal of si its shall not apply to execution proceedings From this 
it follows that a prior application for execution which is withdrawn by the 
dccreeholdcr will no longer be considered as non existent but will help to 
keep the decree alive and will act as a step in aid of execution with respect 
to a subsequent application See Miaaraf v Amir 15 C \V N 71 

But an application to witl draw^ a prior execution application with 
liberty to make a fresh application in a future time for execution of the 
decree does not amount to a step in aid of execution It is simply an 
application for further time to proceed with the pending execution pro 
cecding and the mere granting of further time to make a subsequent 
application cannot be said to be a step as the taking of it docs not assist 
the Court in executing the decree or advance the execution proceeding 
in any wa^ — Tarak C httnder v Gyanada Snndan 23 Cal 817 (dissenting 
from Ram Naram v Bukhtn Auer 16 All 75) 

The step in aid of execution has to be taken not by the applicant but 
by tl e Court An application by the legal representative of a deceased 
decrceholdcr for a succession certificate is a mere preparation or prelum 
nary to the execution of a decree and is not an application asking the 
Court to take some step in aid of execution — Murgeppa v JJasawantrao 
37 Bom 559 

But the step has to be taken by the Court at the instance of the decree 
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holder The mere act of the Court confirming i sale in execution winch 
act is rot shown to ha\e been performed upon any application of the 
decree hoi Jer is not a step — Motendra v Mohrndra 10 C L H 330 

Ag-un there must be an application to the Court to take some step 
In aid of execution the mere act of the decreebolder s taking a step In 
aid will not keep the decree alive For Instance the mere payment by 
the decrrcholder of Nanr s fee for the issue of sale proclamation unless 
accompanied with an application wall not extend the time — Modern v 
Ganga t? C L J 411 13 Ind Cas 180 (dissenting from Radha Prasad 
\ Surdar Lai 9 Cal 644 646) and the mere fact that the payment was 
made pursuant to an order of the Court on a previous application is not 
sufficient — Hid 

In deciding whether any particular act is or is not an application for 
or a step-in aid of execution it is the nature of the act that must be looked 
to and not the time at which it may be possible to do it — Koormayya v 
hrtshnamma 17 Arad 165 

Limitation runs not from the date of tahtng 1 step in aid of execution 
but from the date of apply tng to tike some step in aid of execution because 
it is not what the decreebolder doer that is to be a step-in ail of execution, 
but what be asks the Court to do — Thahur Ram v hatwaru 22 All 358, 
Lachman v Gahreshwar 18 N L It 62 AIR 1922 Nag 166 nor does 
it run from tl e date when the application is disposed of and order 
passed thereon— Mochai Mundal v Meseruddtn Mollah 13 C L J 2G 
Troy lofty a v Jyoll 30 Cal 76 Trimbach v hoshmalh ~32 Bom 722 Raj 
Dehart v halthar 10 C L J 479 Dhagwaitla Kuer v Dewan Zamir 
3 Pat 596 

715 Step whit is — An application by a judgment creditor to bring 
an execution cas c on the file and to record his certificate of the payment 
Of a sum of money by the judgment-debtor is a step in aid of execution 
— Tanntdasv Distoolal 12 Cal 608 

An application by the decree holder praying that the judgment-debtor s 
property be sold subject to a mortgage of a claimant mortgagee was held 
to be a step in aid of execution — Latraddi Mulhck v Kala Chat d Beta 
*5 Cal 3G3 

\\ here the original decree holder being dead his son applied to be 
brought on the record and to have money levied and paid such an appli 
cation was a step in aid of execution — Govind v Appaya 5 Bom 246 
heshavM v Pilambardas 19 Bom 261 so also is an application to the 
Court to issue notice under sec 248 to the heir of the deceased judgment 
debtor and to require him to adjust the account — Ibid Gopal v GoSaut 
25 Cal 594 (r B 3 

An application by a decree holder to execute a decree belonging to 
his judgment debtor and attached in execution of his own decree is a 
step m aid of execution of the latter decree and has the effect of keeping 
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it ahve — Lachman v Thondt Rant 7 All 382 Adhar v Lalmohan 24 Cal 
778 Gya Loan Office v Dhint 8Ind Cas 675 

An application made by a judgment-debtor stating that he bad come 
to an adjustment of the decree with the decree holder and praying that 
the execution ca«e might be struck off has been held to be a step w ai 1 
Of execution — Ghansham v ftfttkha 3 All 320, 

An application by a judgment creditor to the Court which passed 
the decree for a certificate that a copy of a Revenue Register of the land 
is necessary as a preliminary to the execution of the decree by attaching 
the land is a step in aid of execution — lOmhi v ^heshagtrt 5 Mad I 4 I 
Where the decreeholder made an application to the executing Court 
that the Origin'll records of the case should be sent for as they were neccs 
sary in order get nd of the objections raised by the judgment-debtor and 
the executing Court «cnt for the record held that the application was a 
step in aid of execution — Raghunaih v Lachhnu Naratn 47 AH 2 3 
A h J M R 1975 All 394 

An application by a decree holder to the Court to which a decree has 
been transferred for execution to retum the decree (which has been par 
tiilly executed) to the Court which passed it for further execution is a 
slep in aid of execution — Krtilnayyar v Venkayyar 6 Mad 8* But 
in application bj a decree hoi ler to the Court lo which the decree had been 
transferred to gne the partiall> executed decree to him is not x step m at 1 
of execution — Aghcre Kali v Pros on no Cxi 8’7 

An application for execution of a mortgage-decree for sale wrongly 
returned for want of a certificate Under section 238 of the Civil Procedure 
Code although not re presented is a step in aid of execution — Moolha 
v Kandam Sonkunm 27 ind Cas 8(1 

A pnor application wall be regarded as a step in aid of execution so as 
to save limitation in respect of a subsequent application even though the 
properties sought to be attached in the subsequent application are different 
from tl use attached in the pnor application — Keshwa Surendra v 
Dtbendra 4 p L J 213 

Where a decree directs that the decretal debt shall be paid in instal 
ments an application for recovery of one of the instalments due is a step 
In aid of execution with regard to all the instalments then due Thus 
an application was made in 1913 to recover the instalments due for 1911, 
1912 and 1913 another application was made in 1918 to recover the same 
instalments and they were afterwards recovered In 1919 an application 


tiontor recovery of the instalments of ign, 1912 and igr3 must be consi 
dered as a step-in aid so as to start a new penod of limitation with regard 
to all the instalments (hen due — Sitabai v heshavrao J4O Bom 719 
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Consrrt — The judgment-debtor having applied to the Court to post- 
pone the sale ot some ot the attached lands until others had first been 
solJ. the vakil for lh<* decree hoi ler consented in part to this application, 
but insisted that certain other lands should also be sold in the first instance 
It was held that this act of the \akil was a sufficient application to the 
Court to take some step-in aid of execution — Dfiaraiianima v Subba, 7 Mad. 
30G The judgment-debtor applied for two months time on the day fixed 
for the sale ol his property, and the decree holder assented to postponement 
for that length of time only The application was granted, and the Court 
thereupon struct the case off the file This application was held to be in 
aid of execution — Rajluhky v Hash Wunjury, j C L R 315 

App’ication for path it execution — An application for partial execu- 
tion of a decree though not In accordance with law, is a step in aid of 
execution especially when the jujgmcn t-debtor did not object to it— 
Dali ChatJ > Uat Sknkor, 13 Bom 241 , A cpal Chandra v Amnia, 26 
Cal 83 S 

/or recognition — \n application by a transferee from the decree holder 
asking for recogiutun as transferee, is a step in aid of execution — A ima 
mala 1 v Hamttr 31 Mad 234 , It tjilaginpathy v Dhawant, 47 3 lad 641, 
47 M L J 4 , so also, an application by the legal representative of a 
deceased decree bolder, for rcoogmtim as the decree holder — Appaman 
gar v Warrant, 17 M L J 473 

J or iubilitulion — \n application male by the transferee of a decree 
askm 0 for substitution of lus name in place of the name of the original 
decree holder is a step-in aid of execution — Pitarn A » ngh v Tata -<j All 
301 . Dhagwanta Kuer v Dewan Zamir, 3 Pat 396, and an application 
asking for time to find out the address of the judgment-debtor and to serve 
notice on him of the sulr,titution application is also a step in aid of exc 
cutwn — Ibid An application by the judgment c ejitor for substitution 
of the heirs of the deceased judgment Jebtor is a step in aid of execution— 
Adhar v Latmohun 24 Cal 778 , Saday Chandra v Paresh Nath 35 C L 
J 82 , c\cn though it contains errors in the matter of proper reliefs and is 
therefore not strictly m accordancv with law — Vuradiati v Kumara Pen 
kata, 26 M L J 83 

An application by the transferee of a decree to bring iu tho legal re- 
presentatives ol a deceased defendant is a step in aid of execution, though 
the applicant luruself has not been recognised as the transferee of the 
ivoUcs — M« (vafinga v Kwppaviacfcarvxr, 30 Mad 5^1 
Tor payment —An application by the judgment creditor for payment 
of a fund or money attached is a step in aid of execution, if the money or 
the fund of which payment is sought has not been already realised in 
execution as the result of the attach emt — Apurba v Chundermoney, 10 
t W it 334 But if the money has been realised and is lying in Court, 
an application for the payment of the money is an application for merely 
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a numstenal order and does not amount to a step m-aid of execution. 
Sue Fatal Imam v illtfla Singh ioCal 549 Hem Chunder v BrOjo Soon- 
dery 8 l_al 8q and other cases (as well as contrary rulings) cited in Note 
,ib (subheading To take out money ) at p 717 »n/ra 

J ( r p ly incut /awards decree out 0/ money deposited — Where money 
is dipt sited m (. aurt as security lor the costs of the suit, an order of the 
C un is m cissiry to make it available for payment towards the decretal 
amount and an application for such order is a step in aid of execution — 
Thangs \ Durga bhetti J5 M l J 375 

For rateable distribution — An application for rateable distribution 
Is one to t ikt a step in aid of execution , where such an application was 
made and distribution was granted without fixing the amounts, and ano- 
ther application was made lor an order to be paid the money so ordered 
to be distributed it w is held that the second application was also a step 
in aid of execution — BaynafA v Ghanashyam, 8 C \V N 385 But if the 
order granting the application for rateable distribution also stated the 
precise amounts to be paid to the decree holders, an application for an 
order ol withdrawal of the amounts was one for a mere ministerial order 
and was not a step in. aid ol execution — $adananda v Kahshaufcar, to 
C W N 18 

For us <i4 0/ notice — An application by the decree holder under see. 
248 C T Code of i8S^ (O 3i. rule 33 of the Code of 1908) for the i»suc ol a 
notice to the judgment-debtor, should be regarded as a step in aid of 
execution — iiamacAandra v Krishna Lai, t Pat 328 , Jogendra v Mangal 
Prasad, 7 P L T 330 AIR 1916 Pat 160, Gobardhan v Sattshchandra, 
l Pat 009 , Pachiappa v Poojah, 38 Mad 537 , Ramakshi v Rmnoswami, 
18M L J 14 Sound v Appayya. 5 Bom 246, Gopal Chandra v Gosai>», 
*5 Cal 594 . Behans Salih Ram, 1 AH 675- Aid NawasKhanv Ram Das, 
2. r R 1905. Shankar v Zorawar, 116 P R 1907 , Saiay Chandra v 
Paresh, 35 C L J 82 , Keshan Lai v Pstamber Das, 19 J3om 261 But 
an affidavit ol service ol thcfioticc docs not amount to a step in aid of cxc- 
cution AfoAan v Itapuyi. u Bom L R j 29 But in a Calcutta case the. 
lUing of Such an affidavit w as held to be equivalent to a step in-aid of execu- 
tion — Pran Krishna v Protap, ax t, W N 433 

A batta memorandum which mentions that batta is paid for the issue 
of notice to the judgment-debtor under section 248 C. P. Code (1SS3) Is 
an apphtation to t&kc a step m aid of execution — <4(a^amutAt< v. Dcva- 
sagaya, 1910 M W N 780 

Where a decree has been transmitted from one Court to another, the 
notice required nnderO as, r 22 to bo served on the judgment debtor must 
be issued b> the Court to which the decree has been sent . in such a case an 
application made to the Court which passed the decree. lor issue of the 
notice, u not a step in aid of cxccution—iiaran JLai v. BasiyaHoth, 26 
C. W.N 292. A I K 1922 Cal 3. 
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/ rt \rg offiii if of scruce of notice — The filing of an affidavit in proof 
of service of a process of attachment is a step in aid of execution —Thakur 
\ SkfO Bktnjan 4 J* L J 5.1 

For tin* — \n application asking for time to enable the applicant to 
adduce evidence of due service of notice under section 248 C P Code 
is a step in aid of execution — NaraJingA v halicharan 14 C W N 48G 
So also an apj hcation asking f *r extension of time for the purpose of 
asccrtainng the whereabouts of the judgment-debtor — Dhairan v Amina 
38 AH Oy > , or an application bj the decree holder for time to enable him 
to ascertain the share of the judgment-debtor in the property put up for 
sale— f iskvanath v harm -3 Bom L It 107 , or an apj hcation for time 
to obtain enp-esof extracts require I b> section 238 C P Code — Seshadasa 
clary a v llkima hatya 37 Horn 317 qr an application asking for time to 
enable the aj plicant to obtain copies of decree and judgment made after 
presenting a darkhast to execute a decree — llamas s I ithatdas 36 Bom 
638 so also an application b> the mortgagor, who has obtained a redemp 
tion-deerce for an extension of time for depositing the redemption money 
in Court — Sankara v Tkangammi 45 Mad 202 

I or attachment — \n appb cation asking for attachment of the proper 
lies of the judgment-debtor is a step in aid of execution Consequently, 
a batta application w Inch states that batta is paid to attach the properties 
of the judgment-debtor is a step in aid-^Gmtndasttami V Gounda 48 
M L J 678 A I K ijis Mad 880 

To tstue tale proclamation — To deposit process fee — An application 
to a Court to issue a sale proclamation is a step in aid of execution— imbtea 
I ershad Singh v Sardkart Lai 10 Cal 85: (T B) Choudhry Paroosh Ham 
Das \ hah Paddo Uatterjee, 17 Cal 53 Manek Lai v V««a 15 Bom 
405 Jlajknhore v Gurcharan 9 Ind Cas £34 1 ijiaraghavalu v Snniva 

satu 28 Mad 3 r) But the mere pajment of stamps or process fee unless 
accompanied by an application to issue the sale proclamation will not keep 
tl»- decree alive — l ethya v Jagannatha 7 Mad 307, Thakur ham v 
hatuaru 2. All 358, Sheo 1 rasad v Itidar 30 All 179 (180) Maluft 
c hand v Dechar Natha 23 Bom 639 (I* B) Trmbak v Kashmath zz 
Bom 722. force Mohoned v Md Mabood 9 Cal 730(731) A runachalam 
v Lalchumanan 47 M L J 537, AIK IJ24 Mad 906 , Bhawans v 
Sytd Jfhkhar 7 Ind Cas 759 Mod an Mohan v Ganga Charan 17 C L 
J 422 13 Ind Cas i8j (dissenting from lladha Prasad v Sundar Lai 
9 Cal O44 O4O) So also the deposit of additional Court fee for service 
of a notice under see 248 of the Civil Procedure Code is not a step jn aid 
of execution when the deposit was made a/Lr the application to the Court 
and the step taken by it and wliere it dul not appear that any application 
for execution or to take a step in aid was made at the time when the addi 
tional Court fee was paid — Dwarkanath v Anandrao 20 Bom 179 i n 
Narendra v Bhupendra .3 Cai 374 (387) and Bhupendra v. llajen 
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Ihe payment and not the payment itself that can be considered as a step- 
in aid of execution consequently if a decree is made in 1915, and a pay- 
ment is made in January 1918 (within 3 years from the date oi the decree) 
but an aj plication for execution (together with an application for certifying 
the laymcnl) is made in Januiry 1910 the execution is barred — Narayana 
v AuiiAt Jfainaw 20 L W 190 82 Ind Css 713 A I R 1915 Mad 131 
ho also an application made by the judgment debtor and Signed by 
the decree holder to have ccrtun payments which w ere made out of Court, 
certified and praying that time be illowcd to pay the balance of tlic decree, 
the attachimnt in the meantime continuing is a step in aid of execution— 
If dj» Iman v Poomt Smgk 20 Cal 69b 

Application to proceed with the case — On an objection being put in 
by the judgment debtor to the execution the Court ordered the patties 
to produce evidence in support of their respective cases, and in the course 
of those objection proceedings the decree holder filed a list of witnesses 
and intimated to the Court that he was ready to proceed with the case 
It was held that this should be taken to be an application to the Court to 
take some step in aid of execution — Brojendra v. Oil Mahomed, 22 C 
VV N 1027 

To ha sc objections dismissed — An application to the Court executing 
a decree asking that certain objections to the execution of the decree be 
dismissed is a step in aid — 7 anujuitittssa v Najjte, id A L J 704 

For arrest 0/ surely — An application asking the Court to execute the 
entire decree by the arrest ol the surety who has made himself liable for 
satisfaction of the decree is an application to take a step in aid ol execu- 
tion ol the decree as against the original judgment-debtor — Mahomed 
Haps v Mahomed Ibrahtm 43 AH 132 

For arrest of judgment debtor — An application for execution of a 
decree by arrest of the judgment -debtor will operate to save limitation in 
respect ol a subsequent application m which the prayer was first for the 
arrest of the judgment-debtor and secondly for the arrest of two persons 
who had betomc sureties lor the due satisfaction of the decree by the 
judgment-debtor — fiddrtwUin v Muhammad Hafiz, 44 All 743 

m For final decree for sale — -An application by the holder of a prelimi- 
nary decree in a mortgage suit, for a final decree for sale, is a step m aid 
of execution — Gulappa v fc £raua, 46 Bom 269, A I R 1912 Bom 118 
Compromise — A compromise to have the rest of the decree executed 
on a future date is an application for taking a step in aid of execution — 
Bi inks wan v Auddh Br/wm, b Ind Cas 366 

Application / or adjournment — An application for adjournment of the 
hcanng of an execution application to enable the decree holder to pro- 
duce an encumbrance certificate m respect of the attached property is a 
step in-aid ol execution — Afitfuf Kadtr v. Knihna Matammal, 38 Mad, 
Cg, ,ilXuu»sam» v, AfufAio, 33 Ind Cas, 79 (Mad ). 
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Aft Jl i'*'" / f m ’I'lfuVJ trmtr — *\n application for substituted 
v-mecn as'rpin ai 1 of cxrcuVm— Jminiv Rail trail 36 Ml 430 

Ter rcn'inuir r r f «’ — .\n applicati >n b) the lecree holder for 
cr>atn nance of the v\|f m trier t > secure the atten lance of more bidders 
» a Hep in ai I of executi >n — /) nr e JI\ \ r»«mtn</ir \ Chtnni 

lb M L.T 103 

Ter rr nrrrit / juf-ntrnf i 1 r —Where an xnrVel j\i I gment -debtor 
ara« trl \>-M fn -1 jail n 1 1» aj Kin i I*- declared an insolvent an 
ipp'ititm la the Ip rrohillet ftr rp vreM of the jn Ignicnt-debtor is 
a *tcp m a 1 >f execoti n S„,„ a U.*t'ir ,3 Ml i*o 

7*6 Step, whit it not \n vj j h a«i n In a decree holder asking 

f r tl r rcl av I a j»rti t f the jnprrtv |r m attachment for post 

neraent Itle.al an If r the ttnkin. if the ase iff the file the attach 
raent < 1 tl r temtm lei I the 3 r |>rrt\ l» 1 15 nia ntamed is not an applica 

tin t> take » me step m ai 1 ( rv- uti n because it docs not aid* or 

alvance tt» , snub n j r n.ee lino— itdul II imin v To thin 20 Cal. 
2J5 rjl.tr v (ihu 101 I \11 J-JJ 

Vthm a j» is n j-»-> t (.erve notice on the judgment-debtor as men* 
time I in clause b the mere fact tliat the decree holder accompanied tho 
jwn to 1 lentil) the ju lgment-debtor is not itself a step-in aid of cxecu* 
tl in— /uja/>iltor V Lklntjrn }rti 18 C W J, t2S8,nor docs the filing 
by the peon of an alSJawt of service of the notice on the judgment-debtor 
amount to a step-in ail of execution — iunapurna v Dhtrendra, 24 C W 
* 55 

\\ here a decree has been lost or Ocstro)cd, an application to the Court 
to reconstruct the decree is not a step because it is needless for the decree* 
holier to have the decree restored before he applies for execution Limit* 
atun will run /mm the date when the judgment was pronounced — Raj 
Ctr v Iihj/jidhan, 11 C L J 24 J 

An applicati in by a decree hot lcr who has lumsclf purchased tho 
judgment-debtor s property, tj receive the amount of poundage fee from 
him is not a step 111 aid of cxccuti in— tghora hah v Prasonno 32 Cal 
827 . A n and] v llarasundart 23 Cal 19O 

An application by the decree holder for return of the dccrco to him 
for the purpose of enabling him to execute his decree subsequently is no 
aslep — Mahahnga v Narayana, (1 M L J 23 , Aghort hah v Proiontto 
22 Cal 827 Rajaram v Uanajt 21 Bom 311 

An application made by both the parties^! postpone the bearing of 
pending cxccuti ju with a view t > arrive at a compromise is not a step in ai 
of execution, because such an application is not made in furthering t 
cxccuti n of a decree, but on the contrary it is a step which if success 
would avoid U c necessity lor execution — Vtshttu v Narastntha, 35 
L U 4 /j A 1 U 1923 Uo«» 4 <*l 

An application by the etecrce holier to be allowed to set otf the pure 
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the pavment and oot the pay m'nt itself that can be considered as a step* 
in aid of execution consequently ii a decree is made in 1915 and a pa> 
ment is made in January 1918 (within 3 years from the date of the decree) 
but an application for execution (together nith aa application for certifying 
the payment) is made in January 19 o the execution is barred — \ aray ana 
v A unh\ Raman *oL. \\ 190 8 Ind Cas 743 A I R 19 5 Mad * 3 * 
So also an application made by the judgment-debtor and signed by 
the decree holder to has e certain payments w hich were made out of Court 
certified and praying that time be allowed to p3y the balance of the decree 
the attachment in the meantime continuing js 3 step-in aid of execution— 
If ast Itnan v Pooml Singh o Cal 696 

Application to proceed tilth the case — On an objection being put in 
b> the judgment-debtor to the execution the Court ordered the parties 
to produce evidence m support ol their respective cases and in the course 
of those objection proceedings the decree holder filed a Jist of witness s 
and intimated to the Court that he was read} to proceed with the case 
It was held that this should be taken to be an application to the Court to 
take some step-in aid ol execution — Brojcitdra \ Dit Mahomed 2. C 
\\ N 10 7 

To haie objections dismissed — \n application to the Court executing 
a decree asking that certain objections to the execution of the decree be 
dismissed is a step-in aid — TamjUm issa \ \ ajjn 16 A L J 70J 

For arrest of surety — An application asking the Court to execute the 
entire decree b> the arrest of the surety who has made himself liable for 
satisfaction of the decree is an application to take a step-in aid of cxecu 
tion of the decree as against the original judgment-debtor — Mahomed 
Hafiz v Mahomed Ibrahim 43 All 15s 

lor arrest of judgment debtor — An apphcition for execution of a 
decree by arrest of the judgment-debtor will operate to save limitation in 
respect of a subsequent application m which the prayer w as first for the 
arrest ol the judgment-debtor and secondly for the arrest ol two persons 
who had become sureties for the due satisfaction of the decree by the 
judgment-debtor — Badruddm v Muhan mad Hafir 44 Ail 743 

For f nal decree for sale — An application by the holder of a prelimi 
nary deerco in a mortgage suit for a final decree for sale is 1 step in aid 
of execution— GuCafifia v^PJraua 46 Horn 2 6g APR 1912 Com 118 
Compromise — b compromise to have the rest of the decree executed 
on a future date is an application for taking a step in aid of execution— 
Btidesuanv Awadh Behan 6 lad Cas 366 

Application for adjourn nenl — Vn application lor adjournment of the 
hianng of an execution application to enabl the decree holder lo pro 
duce an encumbrance certificate in respect of the attached property is a 
step-in aid of execution — Abdul J\adir v Krishna Mata nmol 38 Mad 
C»j} Muntsannv Mulhia 33 Ind Cas 79 (Mad ) 
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pcnduiftcavcutun w* 1 gn application is not made in furthering tho 
o( execution ^ ul on the contrary it is a step which if successful 
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money o! the property purchased at auction by the decree holder lumself, 
against the decree, instead of paying it into Court is not a step in aid of 
execution — Anando v Harasundan, 23 Cal xg5 Contra — Safi a Begum 
v Ratsunmssa 80 C 161 .Nabahmpv Bepm ti C W N 621 

An application by the decree holder for sanctioning an agreement 
to give tune to the judgment -debtor for payment and not for execution 
of the decree, is not a step in aid of execution — Barrow v JoocrchunJ, 
19 Mad 67 

An application by the decree holder for a list of the properties attached 
in execution of his decree is not a step in aid of execution — R 1 nga Chanar 
v Balaramasamt, 21 Mad 400 

An application b> a decrccholdcr opposing the application of the 
judgment-debtors to sell the property in a certain order, is not a step in aid 
of execution — Troly'ohya % Jyoti Prohash 30 Cal 761(771) 

Where an application for execution by an assignee of a decree from 
an adult decree holder who transferred the same on behalf of himself as 
well as Ins own minor brothers was dismissed in toto, as leave of the Court 
was not obtained for the assignment, such application, being made by a 
person not entitled to make it, was not a step — Kailasa v Ramanuja, 6 

L \V 19 

An application which asks for a relief bejond and outside the decree 
altogether is not a step in aid of execution — Paudarmath v Lila ChanJ, 
13 Bom 237, Baud} v. Rarasinha, 37 Bom 4 s, Nalhabha iv Pranjioan, 
34 Bom 189 

An application for time to pay a decree amount is not a step m aid 
of execution — hartick v Jitg get noth 27 Cal 283 

In the absence of an application to proceed with the sale, the mere 
filing of an affidavit by the decree holder stating that there are no incum- 
brances over the property docs not amount to a step in aid of execution— 
Chiranji v Gauga Sahai, 22 A L J 410 AIR 19*4 Ml 811 

WTiere a judgment-debtor has applied for insolvency and the insol 
xenej proceedings arc pending, 110 application for execution can be made 
against him and any resistance by the decree holder to the judgment 
debtors insolvency proceedings will not be a step in aid of execution — 
Lang! 11 v. Baijnath, 2S All 3S7. 

Application Jor copy oj decree — An application by a decree holder hr 
a copy of the decree is not a step in aid of execution — Gopilanihu v Dom 
butu, 11 ilad 33O, Gauga Perskad v Debt SiindinDabu 11 Cal -17 • 
liajkumar Banerjee v Raj Lakhi Debt, 12 Cal 441, Mulhta Vecttil v Irahkal 
hamaian, 39 M L J 572 

1o bring decree into conformity with judgment — Vn application to 
amend a decree or to bnng a decree into conformity with the judgment 
cannot be treated as a step m anl of execution — haltu v rahimait. 13 
All 124 , Day a Knhen v. AanAi Regain, .0 AH 304 , Ashanulla v 
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S* AH 5*< P 1 wfrri »n * »*n o Iri^nt i» n x !*• b\ the Court it will give 
* fn*«*i »*ar* ~c j» nt of 1 — itsti n I r tt <* exrrutt in of the decree un Icr 
dlrse ^ 

JVr i it tt nr w'i ft \n apt* almn t\ Mr* decree holler fir the 
‘i n jvnrredin’** i« rt » a «trp in ii 1 f ext-cil I l — T utir V Gkulvrt 

I All 

Tor f> *f nnvrrt rf ta / -An appirition In the drerp* Ini ler fif 
fys* pr fifnrni f in execution on the gmun I that he hi 1 nil »wcd 
time to the judgment-del t ir it n »t a ttepin ai 1 of execution— Vainufi 
] airiT Pf'ifl.ltil To 3 All -J" An apy ItcMion tiv the drerce hoi ler 
f r poOponement of tie tab* nit with a sievr to enable him to brine the 
pi p*ti>r« to rale more adsantageoutlt to him l ut on Other groun ft is 
rot n itepin ail of rjrcntinn— fmiVlja \ Jyoh Prohuh 30 Col ;fir. 
Put a 30 nt appl cation ms le by the decree hnLler an 1 ju Igment-debtor 
stating that a certain payment baa been made by the ju lament-debtor 
and If at the decree hoi |er haa agreed to give time to the ju lgment-debtor 
fortl e payment of the Kahnce an I praying that the sale may be postponed 
anl time granted constitutes a stepin-ail of execution — Sitla v Sheo 
Ptoiad 4 AH €n 

To take cut none) — According to the Calcutta High Court an 1 Punjab 
Chief Court an application male In a ju Jgment-cre htor to take out of 
Court certain moniea deposited bv the jo lgment-del tor or to withdraw 
a moiies marled to him upon rateal I distribution or to take out the 
proceed* of an executi tt sale of the judgment-debtor s property is not a 
step in ai ! of execution The reason is that so long as the money ortho 
fun I out of witch payment is sought has not l^en realise 1 m execution 
an apj hcation for payment of the money is an application to take a step 
in ai 1 of execution Hut when the moneys have been realised an I are 
lying in Court an application for payment of the money is an application 
for merely a ministerial order and not to take a step in ai 1 of execution— 
Hem Chunder Chcmdhury v lirojo Sundan Devi 8 Cal 89 T azal Imam 
v Metta Singh 10 Cal 3<9 Gunga Pershad Dhoomk v Debi Sundan Dabxa 

II Cal 227 Sadananda v hah Sanhar 10 C W N 28 Kasu v A fir 
Singh 103 P R 1908 Mulchani v hour Singh 27 P R 1888 But 
according to the other High Courts it is a step— Ven katarayulu v Nara- 
simha 2 Mail 174 hoormayya v Knshnamma 17 Mad 165 Pxran Singh 
V Jamahir Smgh 6 All 3M Kerala Venn a v Shangarm 16 Mad 452 , 
Dapuehand v Mugutrao 2* Bom 3f° Sujan Singh v Ilha Singh u All 
3 y) , Mulchattd v Jamanh 27 Com L R 67X AIR 1923 Bom 443 

The Madras 1 iigb Court has made another kind of distinction viz that 
If tl e monies lying in Court are the proceeds of an execution sale the 
application by the dccreehol ler for payment of the money is a step-in aid 
of execution but If the monies lying m Court are not the procceds’of a sale 
jn execution of the decree, but have been deposited by the judgment 
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debtor (or his agent) for payment to the decreeholder the decree holder s 
application for payment is not a step in aid of execution — Balagurus vami 
V Guruswann 48 M L J 506 AIR *9’5 Mad 703 87 Ind Cas 989 
Appaswamtv Jotha Vaickeit 22 Mad 448 The Bombay High Court has 
expressed the opinion that there is no difference between money paid into 
Court in satisfaction of a decree and money lying in Court which is the 
proceeds of a sale held in execution of the decree — Mule hand v Jamanbt 
(supra) 

For confirmation of sale —As the Court is bound to confirm a sale after 
thirty days in the event of no application under section 311 C PC being 
made an application to confirm the sale cannot bo regarded as one in aid 
of execution even though it is made by the decree holder as purchaser — 
Untesh v Shtb Naratn 31 Cal ion (dissenting from Gobtnd v Rttnga 21 
Cal *3 and Ketval v Khadtm 5 AH 576) Panchanan v Nnstnka it C 
L J 356 Trtlohe Nath v Bansman 2 Pat 249 AIR 1923 Pat 2* 

717 Clause 6 — Not ce —An application for the issue of a notice to 
the judgment-debtor (without any other prayer) to show cause why the 
decree should not be executed against him is an application to lecep the 
decree in force and limitation should be computed from the date on which 
notice to the judgment-debtor was issued — Behanlal V Salik Ham 1 AH 
6 7 5 «. 

A notice to shew cause why a decree should not be executed is not 
required by the C P Code in the case of an application for transmission 
of a decree for execution to a Court in a Native State and consequently 
the case does not fall within clause 6 — Pierce Leslie v Perm lat 40 Mad 
1069 (F B ) 

The words ‘ in accordance with law occurring in clause 5 cannot be 
introduced into clause 6 when the Legislature has not thought fit to do 
so and therefore the issue of a notice even though it is issued upon an 
application which is not in accordance with law is still sufficient to save 
limitation — Varadaraja v Murugesam 39 Mad 923 Deo Naratn v Sn 
Bhagawat 10 Ind Cas 41 1 Dho> kal v Phaklar 15 All 84 (F B) Jain n a 
v Dtshnalh b A L J 944 Gobar lhan Das v Satis Chandra 1 Pat 609 

As regards the date from which the penod of limitation is to be com 
puted, the decisions are not unanimous It has been held in some cases 
that time runs from the date on which the notice is actually issued and 
not from the date on which the Court ordered the issue of notice — Cheru 
valh v Nerath 30 "Mad 30 Natan v Debnath 10 C W N 303 Kedaressur 
v Mohmt 6C \V N 636 Maharaja of Jaipur v Laljt 12 A L J 1006 
Ntlhanlh v Ragho 20 Bom L R 351 while in some other cases the period 
lias been held to run from the date of the order of the Court directing notice 
to issue — hahka Baksh v Rani Charan 40 All 630 (f B ) Damodar v 
Sonajt 27 Bom 6-2 Gound v Dada 28 Bom 416 Ifan Ganesh v 
Yamunabai 23 Bom 35 , Jumai v Abdul 30 AH 536 
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Where there was jn fact no application for notice and the Court dul 
not send anj a mere application for execution made more than a jear after 
the decree cannot lie treated as an application for notice on the ground 
that the Court would in the ordinary course send notice — Tlamayyan v 
Kadtr liaeha 31 Mad 63 (60} Where no notice has been issued at all, 
the mere order for issuing a notice cannot giAc a fresh starting point of 
limitation — Hart v Yamurtabat 23 Horn 35 Note the words ’ has been 
issued * in this Article It is not however necessary for this clause that 
the notice must have been actually served — Dantodar v Sonajt 27 Horn 
622 

Where the notice for the execution of a decree is forwarded In the 
executing Court to another Court within the local limits of which the 
judgment-debtor resides the period of limitation runs from the date on 
avluch the notice actually left the former Court and the fact that In the 
Court of service It was mode over to a reon on a later date cannot extend 
the period of limitation — dnnapurna v Dhtrendra 24 C W N 55 

718 Clauses 5 and 6 — Clauses 5 and 6 of Art 182 arc not mutual!) 
exclusive Where an application to take a step under Cl 5 has been 
made after issue of notice under Cl 6 the starting point for limitation Is 
the date of the application to take a step and not the dale of issue of 
notice — Isahut v Mt Ilia 12 Bur I T 74 

719 Claus 7 — Instalment decrees —When a decree is made pas 
nllc b) instalments, with the further provisi ,n that in default of | avnirnt 
of an) instalment the whole of the mones shall tjccnrm due an I tie recover 
able b) execution, limitation for execution tie gins to run when the first 
default is made — tfen Votun v DurgaChurn 15(1! 502(505) JUrNatatn 
V Harp'd Haratn, 20 Cal 74 Judhistir v Win 13 Cal 73 (75) Zakur 
Khan v Uhahtauar, 7 All 327(330) Dulsmk\ Chugott j Bom 356 

Dflf v Kalha 2 All 443 SAanAir s Jatp 1 IG AH 371 (372) L'grunj'A 
v /.agduiNijiii, 4 All 83 (83) Hatchat d \ HhinJj 4.* Bom 72S CAiujr 
\ /finir. 38 All 20( (.07) Utah Dthth v llhatt mi 100 P K uyot ■»» 
riah) fttix \ Kawal I al 4 F I J 151 (162) Where f ssrrentj were 
made towards an instalment decree {which contained the usual default 
cl luxe) but such payments were not certified the Court would assume t'ut 
no pa>mcnts were made and so the psnod of limitatim ran fata the date 
when the first instalment was doe — CAaf <r .Sregi \ ifnn 5njl 38 All -04 
(207): .VitAu I al \ hkatrai 1a All 5f«j ($'o) Where an tr»t„*-nent 
deare directed that In case of failure of pavmcnt of a" instalment the 
decwhol ter was to iraU / r e*/ jr< ir and that if during that time the 
del tor dil not pa> IV amount ot the instalment, tV drcrreV«VJer «. ull 
In? entitled to tt cover tlie wt«te amornt 1* S t*.at IV time < 1 
the execution ©I the ilectre rati from the cxptrv ot sue year alter tV 
date of di fault— Jfira C*4«J v .fta Lt’i. 4G Ik m 761, A. ! It i 9 .a 
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Waiver — On the application of the principle of Article 75 it has been 
held that even though an instalment decree provides that on default of 
payment of any one instalment the whole amount shall become due it is 
open to the decrecholder to waive the default by accepting an overdue 
instalment 'instead of putting into force the decree for the whole amount 
at once upon the default) and to apply for execution in respect of a subse 
quent instalment on a fresh default and this application will not be barred 
on the ground that more than three years have elapsed after the first 
default — Ram Culpo v Ram Chunter 14 Cal 352 {355) Mon Afohun 
v Durga Charan 15 Cal 502 (505) hath tram v Pandu 27 Bom 1 (13) 
F B Hum Pershai v Nastb Singh 31 Cal 542 (54 0) Rajeswar v Hart 
19 Mad 162 In two earlier Bombay and Allahabad cases it was held 
that since in this clause no mention is made of waiver as in Article 75 
the principle of waiver did not apply to instalment decrees A decree 
holder was therefore always bound to t3he out execution within 3 jears 
from the first default — Dtdsook v Chugon 2 Bom 356 U graft Nath v 
Laganmant 4 All 83 (85) But the Bombav case is impliedly overruled 
by 37 Bom r (F B ) cited aboie 

Where a decree pa\ able by instalments provides that the decree 
holder shall have discretion or option on default being made in payment 
of any one instalment to realise the full amount of the decree with interest 
without waiting for any future instalment the penod of limitation docs 
not necessarily run from the date of the first default — Janki v Gh dam ih 
5 AH 201 (206) This clause lpphcs only where the decree directs any 
payment to be mode on a certain date If however the decree provides 
that the decrecholder shall liavc discretion to realise the whole decretal 
money when the default is made the date of default cannot lx. talcen 
as being the date directed by the decree In such a case the decrecholder 
is not bound to execute his decree for tl c whole amount remaining due as 
soon as the first default is made, but he may waive the default by receiving 
the oxerdue instalment and execute the decree for the subsequent instal 
merits as they become due Time runs from the due date of each instal 
ment — Lachmi v Sarju 39 All 230 (233) Nilmadhub v Ramsodoy 0 Cal 
857 (8fio) Appayya v Papayy a 3 Mad 256 Allah Daksh v Dhawarti 
loo P R 1902 A 1 St en Chond v Dhai Copal 6 P K 19 C3 16 Ind Cas 
842 , Shankar v Jalpa 16 All 371(374) Insuchacase the decrecholder s 
omission to apply for execution of the whole decree within three years of 
the Cist default .will only affect his nght to recover the instalment in 
respect of which the default was made and to recover the whole of the 
decretal amount at once but will not affect his right to recover subsequent 
instalments which fell due within three years before the application for 
execution — Asmutuila v Rally Churn 7 Cal 56 (60) Allah Bahsh v 
Dhanani 100 P R 190 - * hishen Chani v Bhat Copal Singh 6 P It 
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In order to constitute waiver, there most bo payment and acceptance 
of an oierdue instalment The mere silence on the part of the decreeholder, 
or his abstinence from suing after there lias been a default, does not amount 
to a waiver on his part -- Hunt Pcrskad v S’aitb S» ugh, it Cal 5ji (547) J 
Dir Aarntn v Darpa Natain, 10 Cal 7^ {7S) h'ashtramv Panda, 27 Bom. 
1 , Chatftr Singh v Amir Singh. 39 All ;o| <207) And this is *0, whether 
the decree provides that on nonpayment of an instalment the whole amount 
shall become due, or it provides that on nonpayment of an instalment the 
whole amount may be sued for— //urn Pershai v Xaub Singh (supra) 
There must be proof of payment of the overdue instalment Where the 
decreeholder alleged payment of an instalment l«y the judgment-debtor, 
winch the latter denied, anil the payment lias not been certified, held 
that there as as no evidence «>f payment, and confer} ucntly no e'idencc of 
watser, mid therefore limitation ran from the date of the imt default— 
Mitlku Pal \ Khatralt, 11 All 360 (371) Hut sec Zakur a Uaf.htax.ir, 
7 All 327 (330), Pajeswfra \ Hart, 19 Mad tf>i and Hum Praia S v. 
Haul Singh, 21 Cal 3|< ( 519 ) where it was hcl l that the men fast that 
the payment svas not certified was not a ground for hoi ling that the pas* 
inent cannot lie recognised by the Court in ewdence of waiser 

So long as there is no wnvcr, the decrrchollrr 11 entitled to execute the 
whole decree (■ r for the whole amount remaining due) as soon a* a default 
is made, but if the decreeholler waises a default by receiving an overdue 
instalment, he cannot, upon a sulr.equent default j>ut in f iree the decree 
as a whole, to recover the remaining instalments that are dot all at once , 
liv c in execute the decree only f >r those instalments » t ich are due Time 
111 nspect of each such instalment runs from the due date »>f that instal- 
ment — HsfUkillAlS hthkhablhi 11 \ll 4X1 nfiy) Sifmsi^uSv f,Jw- 
wdoy. <1 Cal *%: (W»a). Hidht IWrf » s Ml .&> (io.) In 

otlnr wOTds, tin sew ptaiuc id tte nvrrdiH instalments will amount ti 
« w mavr id the dnreeh il l» « * right to ent «r« tlie i» tialty «* luch tin decree 
nlliwsd to lum III the csfut id failure to juas the instalments — I.tJki 
/> its J f a llkagtran, (*«| r») 

11 the decree holder wishes to execute the entire decree owing t > default 
in the payment o| instalment* he must bring i is appluati-m with.a three 
yeare of the date cd the t-rst default li he bangs |j» apjdication la exe- 
cute the whole decree m> re than tb-ce years after the date cf the tret 
default, he will net l<* allowed, in t i\Jcr to saax- h-» apj U-aU 0 fiem Lauta- 
tmii, to fall lwcL ujx n the instalment anra-gen ent a rO »ia.n 10 rr OT »rr 
the instal newt* that Ml due witUn three sears U‘ .re far date c* tt* 
Ijipliiati >a— to A J'ai* ' IfJ’ja A «rjtv, .ocd *4 r‘, 

s,i al-\i, where the h U“t«f an t-'tairreat drene time *,Tv.*>* t t 
evesutim s 1 tf e eoU v de*rrr. u,s. 1 * d-fault hoj raid- 1- the 
Of instal-ue’d, a*vd has l*w* el -ted U jsl aa es 2 tj t* - uWaiasret 
unangsriint. t*. s-a-tot »*twes,u«i;U» (ail U t ir. tic j- 
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decree relating to payment by jnstatments, for the purpose of saving 
limitation Thus, where upon the judgment-debtor s failure m the payment 
of two instalments in Jgqo the decreebolcjer applied for execution of the 
decree for the whole amount on the 15th May 1901, but the application 
having been dismissed for default of prosecution, he again applied on the 
1st July 1904 for execution, for recovery of such instalments as remained 
unpaid, held that the application was barred by limitation, as it was no 
longer open to the decrceholder to adhere to the instalment arrangement — 
Bkaguian Das v Jatikx 28 Aft 249 (251) 

The question whether the decree holder may waive the benefit of 
the provision or inust execute his decree within 3 years from the due 
date of the first instalment of which default is made in payment, is a ques 
tiOn purely of construction to be decided on the terms of the whole decree 
in each case— -/tidAuhr v Nobm 13 Cal 73 (75) An instalment decree 
is to be construed as much as possible in favour of the decree holder, and 
unless the decree clearly leaves the decree holder no ophou on the happen 
ing of a default but to execute the decree once and for all for the whole 
amount under it, the decree holder may execute it on the happening 0/ the 
first, second or any subsequent default, and limitation will lun against 
him sn respect of each instalment separately from the time when such 
Instalment may become due — Shankar v Jaipa 16 All 37 * t 373 ) » X.r*cAm* 
Naratn v Sarju, 39 AH 230 (233) . Allah Baksh v Bhawant, loo P R 
J903 

In a suit on a pronote, a compromise petition for instalment decree 
was filed in which there was a provision that default being made in the 
payment of °nc hist the whole amount would become due , and subsc 
qucntly an instalment decree was passed in which the amount was decreed 
as per instalments but the condition as to tho whole amount being due 
In default of payment of one fast was not stated It was held that the 
decree and the compromise petition might be taken together and that the 
terms of the compromise should be taken as incorporated into the decree, 
so that the decree must be construed as one providing that the whole 
amount ol the decree would became due on the default in payment of 
one kisl—JayanuddtH v Jamtruddin, 21 C W. N 835, 37 Ind Cas 913 

Certain date — Where a decree directed that the amount decreed should 
be pud on the expratvon of 3 years, the pc nod ol limitation for execution 
ran from the day on which the penod of 5 years from the date of the decree 
expired , and therefore an application made within 8 yearn from the date of 
thedeerce was within timc—Bam lal v. Hatha Si»gh, 45 P R iS3z 

Where a decree directs that a certain sum shill be paid 'annually 1 
or 'monthly,' it is not a decree for money to be paid ’on a certain date 
within the meaning of this clause, and limitation will run from the date of 
the decree In order to bring a case within this clause, a definite date in 
each month or year should be insetted iu the decree tor the payment of 
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each instalment — Subhanatha v Lakshmi Ammal. 7 Mad 80; Yusuf v. 
Strdar, 7 Mad 83 But the Bombay High Court ho Ids that such a decree 
means that the amounts decreed are to be paid monthly or yearly from 
the date of the decree f e on the date of each month or year corresponding 
to the date of the decree — Lahshmtbai v Madhavrav, 12 Bom 65 , see 
also Md Kamaruddm v Plan Lai, 13 V R 1892 In later cases the 
Madras High Court has also held that if it can be gathered from the decree 
that payments are directed to be made on dates or at periods which are 
sufficiently Indicated by the terms of the decree, the requirements of this 
clause are satisfied — Kaven v Venhamma, 14 Mad 396 Thus, where a 
decree directed the defendants to pay maintenance to the plaintiff at 
a certain rate per year from the date of the plaint, which was 18th July 
1876, until her death, it was held that the proper construction of the decree 
was that payment should be made on the iBth July 1877 18th July 1878, 
and so on in every subsequent year on the corresponding date ; and so 
the decree was one which directed payment to be made on a certain date— 
Atlamma v Naratna, 30 Mad 501 

Where a money decree directs that the plaintiff should not be entitled 
to tako out execution of the decree until the disposal of the petition for 
Insolvency m ide by the defendants, held that clause 7 cannot apply, 
because there is no direction in the decree that any payment is to be mule 
at the date of the disposal of the insolvency petition or on an) other 
date— Ashrafuddin v Deptn Dehart, 30 Cal 407 {412) 

A decree which directs the sale of the mortgaged property in default 
of payment of the mortgage-money within the date fixed in the decree 
is not a decreo 'directing the payment of the amount to be made on a certain 
date' within the meaning of this clause and an application for sale of 
the property upon non pa)ment of the mone> within the date fixed is 
not an application to 'enforce payment of the money This clause does not 
apply and the application falls under Article 181 If, however, there is 
also a personal decree against the mortgagor, and the application is to 
enforce the decree as such, lin * *ion will run from the date of the decree 
under clause 1 if payment »s '■Able under the decree from the date 

thereof, or front a future r clause 7 if payment can be enforced 

only on or after such • \ed In the decree — Rungtah GouhIih 

v Nanjappa, 2O Moil ' also 16 All 237 ated in Note 693 

under Article 181, 

If a decree pas^ , t 1 1 in 1911 directed payment to be 

made in three insta*^ t<)ti. March 15, 1913 and March 

>5. 19*4, “fid the up 1 *^jjb-med by the appellate Court in 

October 1914, * v '"men* must be taken to be 

*5 3-1915, 1; j * •‘fleet of confirmation by the 

305- 
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7 iQ Explanation 1 — Separate nghts and liabilities —Where a decree 
is passed separately against several persons an application lor execution i 
against one of them is inoperative to keep the decree alive agn nst the 
others — Chula n Aluhtuddiu v D amber S/fgh 40 All 206 ( oy) A decree 
against one person for arrears of rent of one penod and against another 
for rents for another penod mnst be taken as a separate decree against 
each for the portion for which each is declared liable and consequent!) 
the execution proceedings against one would not prevent the law of hunt 
ation from bamng the execution against the other — JVise v Kajnawn 
roB L R 2j8(r B) 

Where a plaintiff obtained separate decrees against several persons 
in respect of several duties which they were to perform separately an 1 
the plaintiff chose to proceed m the first instance against some and not 
against the others in taking out execution it was held that the proceedings 
taken at different times were not continuous and that limitation would 
run separately from the date of the latest action in each ca se—Hurryhur 
v Urtdoy zj W R 310 

A decree which specified different sums Is being realisable from three 
distinct tenures must be construed as three distinct decrees and a pnor 
application in respect of the sum decreel so far as one of the tenancies 
was concerned coul I not operate to save 1 nutation for the sum due under 
the other tenancies — -Dhirendrav Nischintapore Co 36 Ind Cas 39S (Cal ) 

Where a decree was passed originally in favour of one person and 
avas afterwar Is owned by more persons than one in severalty by virtue 
of assignment from the original single decree holder it cannot be said 
that the decree has been passed severally in favour of more persons than 
one within the meaning of the first sentence of this Explanation The 
rights of all the several decree holders in this case will be treated as joint 
and an appl cation for execution made b> one of them will keep the decree 
ohve in fax our of alf — I tnhala Rtddayya v Yera Aayya 4 5 3 fad 35 A T 
n jqaa Mad reg 09 Ind Cas -77 

721 Joint rights and liabilities — Where the Court allowed some 
of the joint decree holders to execute a certain proportion of the decree 
for their own benefit it was held that such proceedings would operate 
for the benefit of all in respect of limitation- — SA16 CM under v Rain Chunder 
jGYV R 20 Ponainfitlath \ Baiolli j Mad 79 So also where a decree 
bolder executed a proportional part of a decree for costs against some 
of the joint defendants such execution would keep the decree alive against 
all — SAethh B met ad v Jugessir 0 W R Mis -*5 So long as one part 
of an indivisible decree is executed the whole is kept alive so far as limita 
tion is conceme ) — Days At a, uf v A ilmottee lj IV R 70 According 
to the Altihalxul High Court however a decree passed jointly fn favour 
of more prisons than one can be executed by one or more of such persons 
as a whole tor the benoft of #11 and not partially to the extent of the 
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interest of each individual decree holder An application for such part 
execution is not one in accordance with law and cannot keep the decree 
in force — Collector \ Surjan 4 All 72 Ram Aulra v Ajudhia 1 All 231 
Battarst v Maharant 5 All 27 But where an application for such part 
execution is made and no objection is taken to execution in tins form it 
would save limitation as regards the whole decree in favour of all tho decree 
hollers — N audit v Raghunandan 7 All 28* 

A decree for partition is a decree in favour of both the plaintiff and 
the defendant consequently an application by tho plaintiff (one co sharer) 
to execute it will keep it alive in respect of a subsequent application by the 
defendant (another co sharer) for execution — ShetUi Khoorshed v Nttbbee. 
3 Cal 5 3 i Afohun Chunder v Wokesh Chunder 0 Cal 5 08 VasuJeva v 
Vtlhal Sas’ry 43 M T J 379 AIR 1922 Mad 45G R imosamt v War a 
yana 42 M L ] 0) A I R 1922 MaJ 327 

A father obtained a decree declaring him entitled to a share of certain 
property on partition, but never executed it Subsequently Ins son obtain 
ed a decree declaring him entitted to a certain share of what the father 
should obtain under the former decree and applied to execute his father's 
decree, giving notice to his father who refused to join in the application 
Subsequently the father applied to execute lus decree It was hell that 
although the effect of the son s decree was not to make him an 1 his father 
joint decree hoi lers in respect of the father s decree, the son was a trans* 
fcrec of part of his father s decree and was entitle l to make the application 
he had made which was consequently an application in accunlance with 
law and kept the fathers decree alive — Ramasam 1 v And 1 Ptllal 14 
Mid 252 (reviewing Ramasamt v And* Ptllat 13 Mai 347) 

Where a decree awards mesne profits against A an I II jomtlv and 
costs against A U and C jointly an application to execute the decree 
for niesne profits against A and B keeps alive the right to execute the 
decree for costs against C — Siiftrumania v AlogJpp* 30 Mail 2GS followed 
In Puff 133 A V Putttnayya 47 M I. J 608 AIR 1923 Mail 132 

\\ here a decree 1* jointly passed against all the defendants m one matter, 
and severally against different defendants with respect to other matters, 
the fir>t portnn of this Explanation thoull apply tu that purtion of the 
decree which is passed severally, and the second pirtion of tlie Explanation 
will apptv to that portion of the decree which is passed jointly In such 
a case, the execution of the j nnt jxirti >n of the decree againit one of the 
joint julgmentxlebtors will not keep the decree alive so as t > save from 
hniititnn an *ip| h cation for execution of the several jxirtion of the decree 
against a judgmentxlebtor who was not a party to the previous execution 
proceeding Because, while the decree hokler was executing the joint 
portion of the decree against one of the joint judgment-deb-or* tVrr 
was nothing to prevent him from executing the other port oas of the 
decree against the several jodgment-debto's who were Laid- thereusd" 
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—Sahu Nandlal v Sahu Dharam 48 All 377, 24 A I J 465 04 Ind Ca3 
961, A I It 1926 All 440 But the Madras High Court holds that a decree 
is a joint decree if any portion of the relief given in the decree is against 
the defendants jointly even though some other reliefs may be given against 
each defendant separately — Pallannaya v Paltayya 50 M L J 215 
AIR 1926 Mad 453 (following 30 Mad 268) 

The Explanation lays down that where a decree lias been passed jointly 
against more persons than one, the application if made against any one or 
more of them shall take effect as against them all But this Explanation 
does not say that an order made on such an application is to be binding 
against all Therefor# where a decree was passed against 4 persons and 
an application for execution was made against two of them after the period 
of limitation, but nevertheless the Court ordered execution the order was 
not binding on the other two judgment-debtors who were not parties to the 
execution proceedings and consequently they arc not precluded from 
showing that the previous application was time- barred — Harendra Lai 
v Sham Lai, 27 Cal 210 (215 216) 

Where in a mortgage suit against the members of a joint Hindu family, 
it was found that a portion only of the mortgage debt was incurred for 
legal necessity, and in respect of such portion the usual mortgage decree 
was passed against all the defendants and simultaneous!) 1 simple money 
decree for the balance was passed against the two executants of the bond 
in suit, held that the decree holder's application for execution of the decree 
for sale would keepalive the simple money-decree passed against two of the 
defendants — Pam Brtckh Hat v Deoo Tewart 14 AH 166 65 Ind Cxi 
358 A 1 R J922 All 388 

An application for execution against one of the representatives of 
a solo judgment-debtor saves limitation against all the representatives 
because the liability of all the representatives is a joint one — Krtshftajt 
Janardan v Murarav 12 Bom 48 Pam Anuj v Ilmghku Lai 3 All 3*7 
Adusupallt v Manhuruthu 22 M L J 160 13 Ind Cas 313 

Similarly an application for execution by some only of the decree- 
holders legal representatives, though not purporting to be on behalf of 
the other legal representatives also is sufficient to save limitation as rc 
gards all — Vasudetapalla v Naroyanapamgraki. 19IG V W N 112 

Where a surety was liable for the principal debt only and not for Interest 
and costs, an application for execution against the surety cannot ojvrato 
to keep the decree alive in respect of a subsequent application for execu 
lion against the principal debtor to recover the interest and costs, because 
there was no joint liability of the surety with the principal debtor for 
interest and costs — Kusaji v Vtnayak, 23 Bom 478 

Where before or alter the passing of a decree a party has stood as surety 
for the d ue j'erfomiance of the decree, it may be executed against the surety 
in the same mnnner as it maj be executed against the defendant, under 
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sec 253 C. P Code 1882 (sec 145 of the present Code) But that does not 
imply that the surety is jointly liable with the principal debtor or that 
the decree is “jointly passed ' against the principal debtor and surety 
within the meaning of this Explanation Unless the decree is expressly 
passed against both of them joxn'ly no joint liability will be deduced by 
combining the surely bond with the provisions of sec 253 of the C P. 
Code, and an application for execution against one will not keep the decree 
alne against the other— Narayan v Timmaya, 31 Bom 50 . Yusuf Ah 
v Sayai Amin, 47 Bom 778 25 Bom L R 810, A I R 1923 Bora. 
366 , Birendra v Tulsi Churn, 85 Ind Cas 657 (Cal > 

If a decree is passed jointly against the judgment-debtor and his sureties, 
an application for execution against a judgment-debtor or against any one 
of the sureties affords a starting point for a fresh period of limitation in 
respect of a subsequent application, even though this latter application 
is made against a different surety — Badr-ud din v Muhammad Hafir, 
44 All 743(744) ao A L J 726, A I R 1922 All »8i. 

A decree was passed against some major persons and two minors. 
Application was at first made to execute the decree against the minors 
The decree as against the minors was set aside on objection being taken by 
them The decree holders thereupon applied to execute the decree against 
the major judgment-debtors Held that the prior application agunst tho 
minors only took effect against all the judgment-debtors, and helped to 
keep the decree ahvc, as the liability of the mtnors and the majors w as a 
joint liability — Lalta Prasad V Sura) Kumar, 31 All 300 

The latter portion of the 2nd para of the Explanation I f«v* down 
tint If the Judgment creditor does something which Ueps sh\t> a Junt 
decree ns against one of his joint judgmcnt-deblors, the ihcrcc is to be 
regarded as alive ns against nil the joint judgment-debtors, nnl if it is 
alive, tt is of <onrsL cipiblo of execution Hut where one of the joint 
judgmuit-dcMn™ Ins pit smled the decree holder bj fraud or force 
from executing his ijeim against that judgment-debtor, he is no doubt 
cnttlhd to Uaim txUii'l'U of time ngainst that person, but not against 
the other judgment -debtor who has not prevented luiu b> force or frawl 
Lxplmation I does not npplj to this caw, because the judgment credit r 
has done nothing to hup nine the decree but relies upon sometiurg [ij r 

fraud or force) which one of his judgment-debtors has beta djjag Aiiui 

Khaicr V .liuHUSrttf, 38 Mad J|1) (|22) 

Explanation II— Proper Court— bee Note 710 date 
X83. — To enforce a judg* Twelve 
ment, decree or order sears, 
of any Court establish* 
cd by Royal Charter - 
in the i,\cru*c of 
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its ordinary ongi- Twelve 
nal civil juristic- years 
tion, or an Order of 
His Majesty in Council 


of releasing the right 
Provided that when 
the judgment, decree 
or order has been 
revived or some part 
of the principal money 
secured thereby or 
some interest on 
such money has been 
paid or some ac 
kWowlcdgemcnt of 
the right thereto has 
been given m writing 
signed by the person 
liable to piy such 
principal or interest, 
or his agent, to the 
person entitled thereto 
or lus agent, the twelve 
years shall be com 
puted from the date of 
such revivor, pajment 
or acknowlcdmcnt or 
the latest of such rc 
vivors payments or 
acknowledgments, as 

the case may be 


This Articld corresponds to \rt 180 of Act \V of Mi ics u 

72 z Order Of the Pnxy Council -Although an order 
in Council may confirm a decree of the Court below tn o c ftt 

mount decision m the suit and any application to en orce 1 ^ 

of law an application to execute the order and not t c ‘ cc , .1. 

confirms Article 183 applies to it and time runs from the date 011^ 
order — Lttchnian Ptrsad v hishun Per a had B t-al 2l8 an 
A ghore hath 14 C W \ 357 Patteh Naratn * Chmirabati 0 CA & ‘ 
AarsingA Da* v Saratn Das a AU 763 . 

Cut an order of the Tnvy Council dismissing an appeal f° f want o 
prosecution is not an order which pi ficially deals with the matter smt , 
Ureiclore jt is not an order con tun pUlcd by this Article The only decree 
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capable of execution is the High Court s appellate decree and not the 
order of the privy Council and consequently Article 182 and not Article 
183 applies — Abdul Majid v Jaioahtr 36 All 350 {353) P C (reversing 
33 All 154} 

An application for execution of a final decree prepared by the District 
Judge in pursuance of an Order in Council passed on an appeal aga nst 
a preliminary decree in a mortgage suit is governed by this Article and 
not by Art cle 18 since it is really one to enforce an Order of the Privy 
Council and not the decree of the District Judge The preparation of 
the final decree by the District Judge is purely a ministerial act to enable 
the order of His Majesty in Council to be enforced — Bhagwanta v Dtwan 
Zamir Ahmad 3 Pat 596 (603) 5 P L T 451 AIR 19 4 Pat 576 
Whether tl e order passed by His Majesty in Council be nght or wrong 
the Indian Courts are not competent to go behind that order but are bound 
to give effect to that order and to punctually observe obey and carry 
the same into execution — Sot ter Singh v Prem Dei 3 Pat 3’ 7 (332) 

722A Enforce — Where a H gh Court in the exerase of its ordi 
nary original civil jurisdiction passed a decree for sale under section 
88 of the Transfer of Property Act an appl cation under section 89 of 
that Act for an order absolute for sale of the mortgaged property was held 
to be an application to enforce the preliminary decree The wonl 
enforce is not limited to realisation by execution but may have a wider 
meaning e g the passing of an order absolute for sale — Munna Lai v 
Sarat 42 Cal 776 (779) P C (affirming Antook v Sarat 38 Cat 913) 
This deasion was given with reference to the law as it stood before the 
passing of the C P Code 1908 After the pass ng of this new Code the 
application by a mortgage decreeholder under O 34 r 5 is an application 
for a final decree for sale (as distinguished from a application for an order 
absolute for sale) and it is doubtful whether the above ruling would apply 
under the new Code 

An application to enforce an order absolute for sale passed by the 
High Court must be made within 12 years from the date of passing the 
order — Apurba Krishna v Rash Behary 47 Cal 746 

An application for a personal decree under O 34 r 6 C P Code is 
an application for a new decree and is not an application to enforce a 
judgment or decree within the meaning of this Article — Pell v Gregory 
52 Cal 82S (F B ) 29 C W N 678 A I R 19 5 Cal 834 89 Ind Cas 1 
An application under sec 144 C P Code for restoration to possession 
of property which had been taken possession of by the other party m 
execution of a decree of the High Court which had since been reversed 
by the Pnvy Co anal is an application to enforce an order of the Privy 
Council and is governed by this Article — Bn) Lai v Da lodir 44 All 
535 20 A L J 456 66 Ind Cas 545 

Where the High Court directed that the appellant should QQf costs 
L.— 47 
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In the respondent who thereupon realised the costs but the Pnvy Council 
on appeal directed tl e parties to pay their own costs an application by 
the appellant under sec 144 C P Code to recover the costs realised by the 
respondent is an application to enforce the order of the Pnvy Council and 
falls under Article 183 — Madhusudan v Birj Lai 61 Ind Cas 80G (All ) 

Since an application to enforce a decree is virtually an application far 
execution of a decree a minor js entitled to claim the benefit of sec 6 — . 
Kurgodtgouda v Ntvgangouda 41 Bom G25 (629) 

723 Decree of the High Court — This Article applies to a judgment 
of the High Court in its insolvency jurisdiction because such a judgment 
is one passed by the High Court in the exercise of its ordinary ongmal 
civil junsdiction and not by way of special or extraordinary action — 
In the matter of Condas Narrondas 13 Bom 5’° (533) (P C) 

But a decree does not become a decree of the High Court merely 
because it has been transferred to that Court for execution and may 
have to bo enforced in the same manner as a decree of the High Court — 
per Trevelyan J in Jogemaya v Thachomartt 24 Cal 473 (at p 49 r) The 
rule of limitation depends upon the status of the Court which passed the 
decree and not upon the status of the Court executing it and so if a decree 
of a mofussil Court Is transferred to the High Court for execution the limit 
atlon for execution is 3 years and not 12 years — Ttneowne v Debendra 
17 Cal 491 So also a decree passed by the High Court on appeal from a 
mofussil Court is not a decree of the High Court within the meaning of this 
Article— Kislo A tnbar v Burrodaeaunt 10B L E loi (p C ) 17 W R 
292 Bam Charan v Lakht Kant 7 B L R 704 (F B ) iG W R 1 

724 Revivor — In using the term 'revivor of judgment in this 
Article the Legislature had In view the procedure embodied in section 
24S of the C P Code the object of which was to give notice so ns to p re 
vent undue surprise to a judgment-debtor where more than one jear hail 
elapsed between the date of the decree and the application for execution 
or when the decree was sought to be enforced against the legal representatives 
of the party against whom the decree was originally made — Jogendra v 
Shyant Das, 36 Cal 543 The Statute of limitations to which the judgment 
is subject ceases to run upon a revivor of judgment and time runs afresh 
from the date of the revivor — Ibid 

To constitute a revivor of the decree there must be expressly or b> 
implication a determination that the decree is still capable of execution 
and that the decree holder is entitled to enforce it An order for evccu 
turn of the decree made alter notice to the judgment-debtor as provided 
for in section 24S C P Code wifi operate as a revivor because ft ncces 
sanly Implies such a determination — Aamim V Aghore 14 C XV N 357 
Jogendra v Shy am Das 36 Cal 543 (dissenting from Tincowrie v Debendra 
17 Cal 491) Tnbitram v Badri 1 Pat L J 385 , futteh Karat n v Chandra 
bah 20 Cal 531 Athootosh v Durga 6 Cal 304 , Canaf>alht V BalasunJara 
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7 Mad 540 Suja //ossein v. Monohar, 24 Cal 244 , Utnrao v Lachmi 
26 AH 361 But the mere fact that an application has been made and 
notice has been issued to the judgment-debtor, without their terminating 
in an order for execution cannot create a revivor of the decree — Monohar 
v Fatteh Chand 30 Cal 979 

Where the objection of the judgment-debtor was overruled, and it 
was decided that the decree was not barred by limitation, the effect of 
the order was to entitle the decree holder to proceed with the execution, 
and there was consequently a revivor of the decree — Kamtnt v Aghore, 
14 C W N 357 

An order for execution made after one year from the date of the decree, 
without issue oj notice to the judgment-debtor under section 248 C P 
Code, has not the effect of reviving the decree — Venkatesa Per tonal v 
Srtnuasa, 33 Mad 187 

Where an Order in Council is transmitted to a subordinate Court for 
execution without any notice being given to the judgment-debtors, it would 
not be a revivor of the Order — Tnbikram v Badri, 1 P L J 385 

An application for the transfer of a decree is not itself an application 
/or execution and does not amount to a revivor of the decree — Chattel put 
v Salta Suman Mull, 43 Cal 903 (F B ) , Suja Hussein v Monohar Das 
22 Cal 921 , Khaja Sahrbuddm v Afzal Begam, 28 C W N 963, AIR 
1925 Cal 23 , even if upon such application an order is passed for transfer 
of the decree, such an order is not an order-for execution , nor does it show 
that the Court is of opinion that the execution is not barred It has not 
the effect of a revivor — Challerput v Doya Chand, 23 C L J 641 , Suja 
Hussein v Monohar Das, 22 Cal 921 

Where execution cannot proceed without leave of the Court, the granbng 
of the leave is a revivor of the decree But as no leave is necessary for 
the arrest of the judgment-debtor, the issue of a notice under section 245B 
C P Code is not a revivor — Chatterpal v Day a Chand, 23 C L J 641 

As observed before, to constitute a revivor there must be a detenmn 
ation that the decree is capable of execution, and that the dfccree holder 
is entitled to enforce it , and such determination must be made by a Court 
or person duly qualified to mate it Where after issue of notice under 
sec 248 C P Code, and the judgment-debtor not appearing the Registrar 
ordered execution to issue, it was held that there was no judicial determin- 
ation of the question whether the decree was capable of execution, and 
consequently the order did not constitute a revivor — Chatterpal v Satta 
Sumanmull, 43 Cal 903 (P- B ) 

A revivor of decree against one of two judgment-debtors would not 
keep the decree alive against the other judgment-debtor — Krtshnaiyah 
v. Gajendra, 40 Mad 1127. A decree was passed against two persons m 
1900, in the original side of the High Court An application was made 
in 1903 for execution against one judgment-debtor only, and am order was 
made granting execution against him In 1914 the decree holder applied 
for execution against the other judgment-debtor It was held that this 
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application was barred in as much as the revivor of the decree against 
one of the judgment-debtors did not save the decree from being barred as 
against the otler judgment-debtor after 12 years from the date of the 
decree — McLaren v Veer tab 38 Mad 1102 

Payment — A fresh starting point is given from the time of payment 
1 e the date of actual payment and not the date of order of payment 
passed by the Court — Subapall t v Shai mugappa 46 M L J 453 
AIR 1924 Mad 638 

The payment is not required to be made either by the judgment-debtor 
or by some person duly authorised by him in that behalf It is sufficient if 
payment is made by some person on behalf of tl e judgment debtor The 
words of section 20 are not to be imported into this Article — prabappa v 
Destkachart 49 M L J 10 r 90 Ind Cas 1028 AIR 1925 Mad 113 1 

725 Section 230 C P Code — This Article is indejiendent of sec 230 
of the Civil Procedure Code 1882 (sec 48 of the Code of 1908) and not 
controlled by it The 12 jears rule contained in that section does not 
apply to cases governed by this Article — May all at PrcmWai v Trtvuban 
Das 6 Bom 258 Ganapatji v Balasundara 7 Mad 540 rutteh Naratn 
V Chandrabah 20 Cal 551 Section 230 of the Civil Procedure Code ought 
not to be so construed as to conflict with the provisions of this Article of the 
Limitation Act The provisions of the two Acts ought not to be so inter 
preted as to contridict each other and section 230 of the Code cannot be 
taken to limit this Article — Jogendrav Shan Das 36 Cal 513 Note that 
section 48 (2) (6) of the new C P Code of 1908 expressly exempts this 
Article from the operation of that section 
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N — B The references are to the mimhermgs of notes 
lAa/tntrnf application for an order to set aside an — , (Art 171), 
extension of time of such application for sufficient cause, 680 
Absence of defendant from British Indn is not an inability (under 
sec 9>, 10: , 

exclusion of time of such absence, (see 13), 
absent defendant represented by agent, 140 
— of one of several defendants, 141 
— before or after accrual of cause of iction, 142 , 
acknowledgment made by defendant during his — from British India, 
187 

Incisions suit to recover— made by the mortgagee, 638 
Accommodation Bill, suit on in — , (\rt 79) 

Iccordance uiih Lad., application made in — , 71: , 

irregular or defective application is in application in—, 712 , 
applications not in—, 713 
' 1 ccounti, suit for — against 1 trustee, 117'* 
suit for— against a factor 409, 
suit for— igainst an agent, 410, 

suit for — against agent's legal representative, 414, 505, 

suit for— by legal reprismtativc of principal og dnst agent, 416, 

—for more lhan three year* before suit, 417, 
suit against lambardar for— of the profits of a village, 477 
Ifcoimts stated, suit to mover money oil—, 380, 

suit to recover money on— in 1 register! d | arlnrrvhip burnt-*., * 

48S 

Icl iiou/!tdgnieiif m idv during holilijs but idler < vj iry of inn * •» — 

—made to a minor, 186, 
essentials of a valid — , 177 , 

— must bi made before expinllon of pi nod, i;C, 

— to whom to be made, 178, 

— contained in will, pi unt, written kt itutvait, w/ 

—when not valid, 1S0 , 
oral—, 180, 

—must lx. signet, i8t , 
unstnmpcd— , 184 , 
unregistered — , 185 , 

1 fleet of—, 186 , 

new period of limitation run* fur — _ 

— dm le during execution j rut—- ^ *. r 
—of mortgage male by mortgr*— , 

L — Index I 
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Acquiescence t»~ sn enjoyment of easement, 337 
Acquisition of land suit for compensation for — , 394* 295 
Acquittal appeal against an order of—, 651 
Addition, effect of — of parties pendente hte, 312 , 

—of -necessary party after j enod of limitation, 212, 

— of parties by Court after period of limitation, 216, 

— of parties in appeal, 218 

1 dfourninent, application for — of hearing of an execution application is 
a step in aid of execution, 715 
lif m mist rator whether can be a trustee, 107 
Adopted son when cause of it I ion accrues to a minor — , 79 

—suing to establish his adoption is not a person 'under disability,' 8j , 
interference with the right of an — , 496, 

au t by — to recover possession of property alienated by his adoptive 
mother, 586, 592, 
suit for possession by—, 623 

Idoptwn suit for declaration of the invalidity 0/ on— and for possession, 
491. 59«. 

what amounts to Invalid — , 4 90 A , 
suit for declaration that an — is valid, (Art H9)> 494 ■ 
effect of invalid — by widow on reversioner, 49J » 
proof of factum and validity of — , 495, 
suit for declaration of invalidity of — and for possession, 491 
Uliersc possession extinguishes title of owner, and creates title of 
possessor, 244 , 

— is m incumbrance (Art 121), s»*» 

—of in hereditary office, 5*3, 

— gainst widow docs not bar reversioners, 389, 
csscnti ds of — , 612 , 

—by tenant against landlord, 613, 63iA, 

—by mortgagee, 614, 639, 

—by third party against mortgagor or mortgagee, (116 , 

— by vendor, 617, 

— by trustee, 619, 

— by one co-ow ner or co sharer against another, Co, 
other cases of—, 62 1 , 

— of a limited interest, 621A. 
tacking of — , it, 52J 604, 622, 
burden of proof as regard* — , 625 , 
defect in title Is cured by—, 626, 

— if, unst Government, 644 

Igenf negfgcnce of— is not a sufficient cause (sec 5) 66, 
suit for accounts against — , 4101 

suit by — to recover money paid on bohilf of principal, 365, 
suit against— for neglect or misconduct, 418, 
suit to recover money from the representative* of—, 414, 505, 
suit against— to recover account papers 505, 
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suit to enforce charge against property hypothecated by — as security 
for proper discharge of duty, 411, 550 
4g<«t duly authorised meaning of, 190 , 

mho is and mho u not an — , 190 *03, 206-210 
Agency termination of—, 409, 416 

Agreement of parties cannot extend or alter or evade the provisions of 
this Act, 19 , 

tim** fixed by prune — cannot be extended by reason of holiday 33 
lie easement of 224 

Alienation suit for declaration that — by mi low 1-, not 1 did except for her 
lifetime (Art saj) , 
instances of — by m idom , 525 , 

suit by Mitakdun son to set iside f-tiher » — of ancestral property, 
5*7. 

suit by reversioner to recover property alienated by widow, 591 
imendnient effyt of — or change in the Act, 4 

any — or change in the Act does not affect pending proceedings, 5 , 
presentation of plaint after — , 2a 
— of decree is sufficient cause for extension of time, 52 
effect of — of plaint after period of limitation 215 
fresh period of limitation runs from— of decree, 646 
— of decree gives a fresh starting point for execution, 706 
lf> peal date of presentation of — , 23 

filing of — with insufficient Court fee 23 
—by prisoner, 23 , 

presentation of tune-barred — before wrong Court 25 

admission of time barred— subject to objections at the hearing, 

25'. 0 

preferring of— in a connected case is not 1 sufficient cause (sec 5) US, 
decree or order in— gives a fresh starting point for execulion of ori- 
ginal darree, 703 
— as to part of the decree 703A 
— by some of the parties, 703B 

withdrawal of — gives fresh starting point, 704 
Ipphcahons Limitation Act applies only to certain — , 8, 
criminal — are not governed by this Act, g 
proper presentation of — , 24 

the mere deposit of money or process fee Is not an f/. 

7»S 

meaning of — , 707 
m-egtyAnr or iiWiWwe-, jte 
— in accordance with law, 711 


consent of decree holder to judgm*nt.d*-V^- # 
to — by decree holder, 715 




Arrest application fox-— of judgment-debtor *>■ : 
7*5 * 

application for— of surety of judg~y*t>oi_ 
application for re arrest of }vdgmr*i**s * 
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suit for compensation f r broach of registered fonlrici, (Art 116) 

/ rifjjh India meaning of in 

b* net of dtftnjmt from — , 101, 139 

innif'r of decTc** from 1 Court in Native Si up 10 a Court in—, 
rtokfr suit f»j— for commission, 977 

Fuidcn of proof lie*, on | ItmlifT 10 shoo, that lilt sun is not barred, at, 
—lies on d fen tint to sliou lint a shorn r [wriod of limitation ap- 
plies, jf, 

— in •» suit to cinrol or «i nidi on instrument 42a, 

— as rogard* rxclusi n from jont f innly pripirtv, 549 , 

—ns ngarda rtntinuition of nlation of Imllord nnd tenant, , 

— a» regards possession and dispossession, (-on, 

—a* regards adverse possession, 625, 

—as regards adverse possession against Go\'“rnnHnt, 644 
Cancellation suit for— of an instrument, 420, 421 

Corner, suit against — for compensation for losing or injuring goods, or 
for nondelivery of, or delay in delivering, goods, (Arts 30, 31), 
meaning of—, 308 

Cause of aetton when— can be said to accnie, ioo\, 
suspension of—, 102, 156, 

date of occnitl of— 1* excluded from eoniput ition 121 
deductirn of lime spent ut a previous proof rdmg based on the 
same — , 150 

Certification of payment, application foi — , fRj , 

application for— of payment is a step-in ai 1 of execution, 715 
Cfiirge, suit to enforce— against agmt, 411, 550, 

p ijinrnt of whole rearnue by one co sharer whriher creates a — , 
443. 55°. 

suit 10 enforce — against moveable property, 50S 550 
trustee making advances does not acquire — on the trust property, 
5°% 55° I 

suit to enforce — upon immoveable proj erty, 547 
what amounts to — , 550 

ChaukiJari Chair an lands suit by the lessee of — , 473 
Cheque part payment of principal by—, 201 , 

suit for money when the lender has given a — , 357 
Claim suit, (Art 11), nature of the — , 274, 
parlies to the— ,2,7/ 

Closing of Court when period expires, 31, 35, closing of wrong Court, 37, 
acknowledgment made during — , 38, 

—when copies of judgmene and decree are ready, J24 , 

' —before application is made for copies, 129 
Co contractor, acknowledgment by one— is not binding on the other 210 
Co executor, acknowledgment by one — is not binding on the other, 20S 
Co hetrt, one of several Mahomedan — cannot give a discharge for the 
Others, 89 , 
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one of srttril — h not n trustee for the others, to4. 
suii by one— to mover niomy received hv nnotlier, 373 
(o inortf,of,ie one— 1» not an ‘agent duly authorised of the other, 190, 209, 
suit bj 1— to recover money received bv nnotlier'— ■ 37^ 

I a 1 lortgagor cine*— cinnot give a vnlid discharge t>n bchvlf of the other, 92 , 
e ne*— c innot make ucknouledgin nt on belutf of nnotlier, 210, 

— when icijuirrs t rh irge on the mortgaged property, 552, 
position of n — red lining the mortgaged propertv, 5S 2 , 
vuit for possession ag hum 1 rr Iteming — , 6.4, 6?S 
( omp my suit for catls by 1— , (\rt m), 

suit by official liquid Hoc of a — lor calls, 470 5 nS 
( oinpens ihon, me mini' of—, 255 105 476 , 

suit for — for an A.t done in pursuance of an enactment (Art a), 
suit to recover— for acquisition of land, 294, 295, 
suit to r< cover-money wrongfully received by another, 377, 
suit to recover— money fraudulently nceived by another person, 430, 
suit to recov or— money pmd by mistake to another person, 433 
Compromise suit for enforcement of the terms of a — , 473 
Conciliator deduction of proceeding taken before—, 147 
Confirmation oj Sate, date of, (\rt If), 383 

Con, iif, it rights suit for restitution of— is never barred, 222, 314 
Consent of parties vannor give juris hction to Court to hear a time barred 
suit, 20 

( out it ration suit for re fun I of money paid on a— vvhirlt a* rv.nrl« 
fall d 174 414 

fulure in jjvp |K ssessi n wh iher amounts to future of — , 374 4lf», 
parti I failure of — , 4JR , 
instance > <f f 1 lure of—, 437 

su t fer re fun I of c« n«i I ralnn money in I nl [roving defclent, 
el tio on gruun I of fr eu I 430 4 to 
Co utruchon of the limitation \cl, 3 

Co ill 1111 if wrong gives rise to rontinu us c iu»e rT action, 220 ut . 
whit is not a — ,223 

Contact suit f r ce eit|<e*nsalion for in luting a jiersen to Ircak a — WHh 
plaintiff, (\rt 27), 

sun on— ly n^ent to rrn fer account year by year, 410; 
suit ag nn«t ngent on a registered — , 4 13, 
suit for specif c |>erformance of a — , (Art 113), 
suit for rrscusirn of n — , 475, 
su t fir compensation for l reach of—, 477, 
suit fir Compensatn n for lire Ah of ImpI ed— , 477, 
suit on a— stgnej by one party, 4A9 
Confutation suit for— 3(4, 

su I for— ly a surety against a co-surety, (\rt 82), 

sun for— I y a person who has jail the whole amount of revenue nr 

decree ( Art ryd 

»nt for— by a co-trustee against the estate of deceas'd trustee 
( Art ton) , 
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,u t lor bj the min-iger if x joint limit) 459 
Co-oWigrc one— ©I a bond cxnnot give * *#bd discharge on behalf cf ihc 
Other, 90. 

Cofy time requisite for obtaining— of judgment wul decree, 111 , 
commutation of such time, 123 
Court closed when— is ready, »*4 
— sent by pent 1*5, 

separate application* for copies of judgment ind decree, life, 
application for— before signing of decree, 117, 
ipjtcttion for— before prrjiarttion of decree, ij 8 
application lor — must V maJc while n^ht of aj»|x -il subsist*, 130, 
— tnkrti by another party, tjt 

deduction of tun mjuiMic lor — in a niixccltimous spjaxl, IJ*V, 
no deduction of tunc where— 1* not necessary, 134, 
apjlication for— of decree fs not a st«p»in ill of execution, 716 
Copyright. suit for compensation for infringement of—, (\rt 40) 
to-sharcr payment of the whole anwunt of revenue by one—, 443, 
patniem of revenue by a p<f*on other thin a—, 447, 
adverse possession by one — jgsmst another, 61 o 
Coitj, tuit by attorney or vakil to recover his — of n *uit, (\rl 84) 405, 
taxation of — whether a condition precedent to tuch suit, 404 , 
application by attorney to recover— suninvtnly, 691 
Co truittr one — can give a disch-irge cut Uh-iH of the otlicr, 91 , 

suit for contribution by one — ‘gainst the estate of a deceased 
trustee, (Art 98) 

Couiiirt, mistxke of— is sufficient ciuse (un ler MC 5), 49, 
negligence of— is not sufficient cause, 64 
towrl meaning of—, 14ft, 

Conciliator is not a — , 148, 

— when cm be an ag nt duly tuihjnv f, jot 
Court fee, institution of suit with insufficient— , *2, 
presentation of apical with insufTci nl— , 23, 
application with insufficient—, 24 

inability to get stam|» for— is a suflmim cause (sec 5), 56 
Court Jett Atl is not in fan nmtrroi with thi limit men Act, 2 
CVur! of Hordi Is an agent duly auihoris < 1 , 190 
Cmrnaut for quiet fojiejiiorr, bre tch of— is a continuing breach, 320 
Co'-erwnt /or Idle failure to gist jwrsstssion is n breoch of—, 436, 484 , 
suit for breach of — , 484 

Criminal prosecutions and yilicau iw arc not gj\*t»nd by thw Act, 9 
Criminal affral deduction of timi riijuisite for copy t hi—, 132, 

—to a subordinate Court, (Art 154) , 

—to a High Court, (\rt 

Crp£i, suit for compensation for disirunt of—, 307, 319, 

suit for comp»n*ation for culling nnd c drying awuy— , 310 
Custom cannot overrule the provisions of th s Act, |g 
Customary dues suit to recover—, 465 508 

Death effect of— of 1 lamtlff or , 1 «f,llltinl tatnrs rt.fhs «_ .... 
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presumption of — of female (Art 141), 594, 
appeal from 1 sentence of—, (Art 150) 

Debt, attachment of— docs not amount to injunction staying suit on 
the — , 162, 

effect of acknowledgment of—, 186 , 
acknowledgment of part of — , 186, 
suit to recover— inval idly assigned, 37O, 
suit against son to recover father s— , 507 , 
suit for compensation for attachment of—, 306 
Decision of n Civil Court, suit to set asi 1c — > aS 0 , 
final— of a competent Court, 287 
Declaration suit for — of the title tfier setting aside sale, 282 , 
suit for— of forgery of instrument, ( \rts g., 93) , 
suit for — of invalidity of an adoption, (Art 11S), 
suit for — that an adoption 1$ valid (Art 119), 494, 
various kinds of suits for — , 498-500 , 
suit for— of possession and title, 499 , 

suit for — that alienation made by widow is valid only for her life, 
(Art 125) , 

suit for— of right to maintenance, 538 
Decree lime requisite for obtaining copy of — , 122 , 
effect of non signing of — ■, 127 , 

application for copy before preparation of — , xaS, 646, 
suit to set .aside — obtained by fraud, 429 430, 
suit to set nside — on ground of mistake, 433 , 

— against female holder how far binding on rivers oner, 590 
date of — , 646, 702 , 

application for fresh preparation of — lost or destroyed is not a step- 
in aid of execution 716, 
application for copy of— is not 1 sUp-maid 716, 

execution of— directing payment to hi made at a certun date, 719 
Dccreehold r one joint — can give a valid discharge on tscli tlf of another, 95 
Default of prosecution lime birred i] plication to set aside a dismissal for 
— cannot be allowed for sufficient causi, 41, 

no extension of time for ipplcition to readmit an d] peal dismissed 
for — , 41 , 

limitation for application to set aside dismissal for — , 659 , 
order of dismissal of appeal by Privy Council for — is not an order of 
appellate Court, 703 , 

order of dismissal of appeal by Privy Council tor — « act an order 
of the Privy Council, 722 

Defence of the defendant is not governed by any rule of limitation, 7, 
242, 272, 284, 423 
Defendant meaning of, (sec 2), 11 
Demand money payable on — , (Arts 59 60, 73), 

meaning of the term on demand ’, 358, 363 38S, 394 , 
reciprocal— is essential in an account stated, 380 , 
reciprocal— in a mutual open and current account, 407 , 
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— of account anti refusal to render it, 415, 

— anJ refusal of enjoyment of periodically recurring right, 543 
D< fotil. suit 10 recover — of specific moveable properly, 349* 618, 
suit to recover money deposited, (\rt 60), 
loan and— distinguished, 360, 
instances of—. Or 8 
Depositary is not a trustee, 104 ■ 
banker w a — , 3 &| » 

suit against— to recover moveable proptrty deposited, (Art 145) 
Detention what amounts to wrongful — , 348 
De~isee suit b> — for possession of immoveable property, (Art 140) 
Diluviated lands, suit for possession of, 601 
Directors of a company are not trustees, 108 
Disability or inability docs not stop running of time (see 9), 100, 
meaning of—, tot , 

several — coexisting in the plaintiff, 8 } l, 
voluntary and involuntary—, 102 
Discharge, who can give a valid—, 89 — 96 
Discontinuance of possession, meaning of, 598 
Dismissal of time-barred suit, appeal or application, as , 

application to set aside an order ol — for default, 659, 
application for— of objections to execution of a decree is a step-in aid 
of execution, 715 
Dispossession meaning of, 596, 

attachment of property by Magistrate docs not amount to — of true 
owner, 599 

Disqualified projinetor is not a person under disability (sec 6), 83 
Distraint suit for compensation for illegal — , (Art 28), 304 , k 
suit for — of crops, 307, 319 

Distributive share suit for— of the property of an intestate, 517 
District Judge, appeal to the Court of a — , (Art 152 ) , 

Doctor suit by — for fees, 477 
Dover suit by Muhammadan wife for — , 450 451, 

. suit by heirs of deceased wife for—, 450, 451 

Easement definition of, 12, 227, 

— intrudes profits a prendre, 238 , 

— must be openly enjoyed and as of right, 230-232 , 
acquisition of — otherwise (hart under this Ret, 239, 

Issues in suit for establishment of — , 240 
Encroachment by tenant, on the land of his landlord 597, 613A , 

— by tenant on the land of other persons 61 3 A 
Fndtrued properly suit to recover — , 623 
F ujorce men l of an instrument meaning of, 427 

of ju lament decree or order of High Court or I my Council, 722A 
tx-oguit cannot mike a valid acknowledgment, 190, 
suit against — for money hi 1 and received, 373 , 

F xch urge-deed sun for specific performance of a covenant In an , 473, 

suit for breich of covenant in*an — , 486 
L —Index 3 
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Exclusion from joint family property, 531, 533 , 

— of the day on which cause of action accrues, 12 1 , 

— of time requisite for obtaining copies, 122 , 

— of time spent wt wrong Court, (sec 14), 155 , 

— of time during which proceedings are suspended, (sec 15) 
Execution of decree no extension of time for application for — , 41 ■ 

application for final decree for sale in a mortgage suit Is not an 
application for — , 74, 
acknowledgment made during — , 191 , 
application for — ■ 693 699, 

application for-— -which is incapable of immediate execution, 693 
revival of previous application for — , 694 , 

_siril mg oil of an application for — , 694 , 
stay of— by injunction or order, 694 , 

—for perpetual injunction, 695, 

Application for partial — is not an application in accordance with law, 
7»3. 71$ 

Execution sale time barred application for setting aside — cannot be allowed 
for sufficient cause, 41 , 

exclusion of period of a proceeding to set iside -in — in 1 suit for 
possession by auction purchaser *65 
setting aside — on ground of fraud, 17a , 
fraud antecedent and subsequent to — , 172 , 
suit to set aside — , 281 , 
application to set aside — -, 669, 
when — becomes absolute, 690 

appl cation for fixing date of— is a step ui aid of execution, 715 , 
Appl cation for leave to bid at— is a step in aid, 715, 
application for postponement of— is not a step in aid, 716 
Executor whether can be a trustee 107, 

— is a legal representative, 169 

Ex parte decree extension of time for application to set aside — , 41, 
application to set iside an — , (Art 164) 

Ex parte -idmission of time barre 1 ippeal 25A 70 

ippl citiOn for rchcnring of in ippeil heard — , (Art 169) 
appeal heard — ag3inst dead respondent, 677 
Extension of time for *ulficient cause, (sec 5), 
duty of Court in allowing — , 43 , 
reistms of — must be recorded, 44 , 
duty of appellant praying for — , 45, 

— in favour of minor (sec 6), 73, 

application for — to pay mortgage-debt 695 
application for— »s a step-in aid of execution, 715 
Extinguishment of right to property on failure to bring suit for possession, 
*44* 33 *• S*°. ®°3 

Factor, suit for account against a—, 489 

False imprisonment suit for compensation for—, 296 
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Family property *u« to recover share of profits of — realised by a co-sharer 
after partition 37* 

Ferry right of— can be acquired by an years’ user, aj8 , 
suit for share of profits in a—, 508 

Fishery extfusive right of— is an Interest in Immoveable property, 13?, 6ri { 
right of — not excluding the or tier Is 3n easement, *38. 

Final Aeettt application for — for sate on a mortgage, 63a , 
application for— far foreclosure, 69a 

application for — for sale Is a Mep-in aid of execution, 715 
Folios, mlittlmq for ropy of decree tilth insufficient—, whether sufficient 
cause, 5S 

Foreclosure suit on English mortgage for — or sale, 633; 
suit by usufructuary mortgagee for — or sale, 635, 
application for fnal decree for — , 69* 

Foreign country, meaning of, 13, 

suits on contract* entered Into In a—-, 119 
law of limitation of a—, no. 

Foreign bill suit on a dishonoured—, (Art 77) 

Foreign judgment suit on a — , (Art tty) 

Forfeiture suit for a penalty or— tinder any Statute, Act, Regulation or 
Byelaw, *6o, 

suit for declaration that an order of— is illegal, 499; 

— of right of tenant, 607 

Forgery suit to declare the— of an instrument, (Arts 92) 93) 

Fraud of defendant keeping the plaintiff from knowledge of his right, 170, 
evidence of—, 171 , 

suit to set aside a decree obtained by— or other relief on the ground 
of—, (Art 9j); 

suit for refund of consideration money on ground of — , 430, 439 ^ 
application to set aside execution sale on ground of — , £69, 672 
Good faith, meaning of—, (sec It); 

— 1* not essential »n assignment for valuable const Jeration, 1 15 

prosecution of sun in wrong Court in— and with due diUge-nc* jji 
Goods suit for compensation for non-delivery of, or delay In d* tavern f— 
(Art 3O, 

suit far compensation for losing or Injuring—, (Art 30) 
suit for price of — sold and delivered, (Art 52, 54) 

Government a not exempted from the law of itrru susivn >- frf 
—3* not a trustee, 106 , acquisition of easement up.i r «_ ^ ^ 

*wS by or on behalf of—, (Art iyp), C43, 
suit by transferee from — , 642, 
id terse possession against—, £44 

Gregorian Calendar, computition of time m*ntrw r ' - 

be made according to—, ass 

Guardian, suit or application by— during * , set's . t 

— can give a valid discharge 00 b*t 3" e r & 

— 5 s an agent duly authorised, »jc 
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suit by minor after nttainwg majority to set aside transfer made 
by—, (Art 44) 

Handwriting of the person making part payment of principal, 200 
Haqq suit to recover payment of — , 557 
Hereditary office suit for possession of an—, 519, 
suit for possession of— and of property, 520 , 
adverse possession of an—, 523 

High Court plea of limitation when can be taken before the — , 27, 

interference by — if the lower Court admits timebarred suit or appeal, 
28, 71 , 

suit instituted in — by mortgagee for possession of mortgaged pro 
perty, (Art 146) , 

appeal from decree of original side of—, (Art 151), 
ippeal to—, (Art 155), 

application for review of judgment of— in its original side, (Art 16 if , 
application for execution of decree Or order of — , (Art 183) 

Itire suic for — of animals, vehicles, boats or household furniture, (Art 50) 
Hotel suit by keeper of— to recover price of food and drink, (Art 8) 
Household servant suit for wages of — , 263 
Idol suit for declaration of exclusive right to worship an—, 508 
Ignorance of fact is 1 sufficient cause (sec 5), 53 , 

— o! law is not t sufficient cause, 61 
Illness is a sufficient cause for extension of time (under sec 5), 47 
Immoveable properly meaning of, 546, 
interest in — , 6ti 

Imprisonment is a sufficient cause (under sec 5), 48, 
meaning of — , 296, 

suit for compensation for false — , (Art 19) 

Inability meaning of the term, 101 

Incumbrance suit by purchaser to avoid — in an estate sold for arrears of 
revenue, 51 1 

Indemnity suit on 3 contract of — . 401, 
claim to — by way of set-off, 402 
Injunction stay of suit or execution by—, if>2 , 

deduction of time during which — continues 163 , 
compensation for injury caused by—, 327 , 
suit for—, 503, 

execution of decree stayed by — or prohibitory order, Cg 4, 
execution of decree granting perpetuil — , 695 
Injury suit for compensation for personal—, 29S, 
compensation for — caused by injunction, 327, 
suit for damages for — to specific moveable property, 347 
Insanity extension of time In Case of insanity (see 6); 

— once proved is presumed to continue, 84 ; 
suit to recover property conveyed during — , (Art 94) 

Insolvency order of the High Court in — is a judgment, 513 
Instalments, suit on a promissory note or bond pxyabie by—, (Arts 74, 
75 ). 
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option to «ue for whole amount on failure to pay an instalment, 39* , 
suit on a rfghlttwl bond payable by—, 482 
suit on a mortgage bond payable b)~ 395 554 \ 
application for payment of amount of decree by—, (Art * 75 )* 
decree directing the amount to be paid by—, 719 
JnriruwHt suit to diWl or set aside an — , 4*0 4*1, 
void — need not be set aside, 450, 
voidable— •, 411 

suit to declare the forgery of an—, (Arts 91, 93) 

Insurants suit on a policy of—, (Arts 8<i, 87) 

Interest payment of, J96, 

— as such, 197 , 

suit to recover— on money lent, 379, 

suit to recover post diem — on a mortgage, 379 483 , 

covenant for payment of— by instalments, 391 , 

— charged upon immoveable property, S5° 
hileitupuon what amounts to— to easement, *33 

Investigation order passed in claim proceedings without — or refusing—, 373, 
order passed in possessory proceedings without — , *79, 337 
Joint cause of action, 87 

Joint contractor x one of several— is not an agent of the other (sec at), 
— include surety, 210 

Joint decree-holder* one of several — can give a discharge on behalf of the 
other*, 95, 

appeal against Joint decree and several decree, 703 B 
Joint right* and liabilities under a decree, 72 J 

Judgment non-deliverance of— in open Court Is a sufficient cause for delay 
in presenting appeal (sec 5), 54, 
notice of delivery of— not given to parties, by, 
suit upon a — obtained in British India, 513 
Jurisdiction dismissal of suit by wrong Court owing to defect of — , > 5 * 
what amounts to defect of — , 152 , 
cause of like nature with defect of—, 153 
habultyai, suit for rent on a registered—, 467 , 

suit for accounts against agent on a registered — , 413 
Knowledge of fraud, meaning of, *74 431 , 
proof of— ■, 171, 43J 
Labourer suit »for wages by—, *6$ 

Landlord adverse possession by tenant against — , 597, 613 , 
suit by— to recover possession from tenant, 58* , 
adverse possession by third party against— , 613 
Least suit for specific performwot of ait agreement of—, 473 , 
suit for damages for breach of covenant In a—, 487. 

Leave application for— to appear «nd defend a suit, (Art. 159) , 
application for— to appeal as a pauper, €79, 
application fois-to appeal to Privy Council, (Art 179) 
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Legacy, suit for—, 515. 

Legal Practitioner can make valid acknowledgment on behalf of his client, 
190 

Legal process , wrongful seizure of moveable property under—, 306 
Legal representative of deceased plaintiff and defendant, 169; 
suit against — of agent, 414, 

application to have the — of the deceased plaintiff and appellant 
brought on the record, 684, 

application to have the— of the deceased defendant or respondent 
brought on the record, 685, 

application for execution by some only of the dead decree holder's — , 
711; 

application for execution without bringing the — of dead judgment 
debtor on record, 713 , 

applicaton by— of dead decree holder to be brought on the record 
is a step-in aid of excution,7!5 , 

application by— of dead decree holder for recognition is a step in aid 
of execution, 715 , 

application for execution against only one — of the judgment-debtors, 

7 **. 

application for execution by only one — of the decree holders, 781 
Letters of administration application for — is not governed by this Act, 
8, 69J 

Libel suit for compensation for — , (Art 24) 

Lien, vendor’s — for unpaid purchase money, 469 551 
Light, easement of — , 229 

Limitation, statue of — is a statute of repose, peace and justice, 1 , 
plea of — not taken by the defendant, 26, 
plea of— when can be taken, 27, 

plea of — taken for the first time in appeal or second appeal, 27, 
no— to acts of Court, 30 
Loan suit to recover — , (Arts 57, 59), 

— and deposit distinguished 360 

Local authority suit by a — for possession of any public street or road, 
(Art 146 A) , 
meaning of—, 632 

Local law, see ‘‘special and local law ” 

Lodging suit to recover price of — , (Art 9) 

Magistrate, suit to set aside order of — respecting possession of property, 
(Art 45) 

Maintenance, suit to recover arrears of — , 537 ; 

— charged upon immoveable property, 537, 550, 
suit for declaration of right to — , (Art 129) 

Malfeasance, misfeasance and non feasance, compensation for—, 316 
Malicious prosecution suit for compensation for—, 299 
Mahkana suit for—, 477, 556 , 

— as a chjrge upon the immoveable property, 556 
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MamUMar suit to set uside order o£ — respecting possession of property, 
339 

Manager oj joint Hindi* family can five discharge on behalf of at! 
members, $3* 

— is not a trustee, toS, 

— u an agent duly authorised, 190 
suit for contribution by— in respect of payment mode for the estate, 
459 

Mesne profits suit for—, 461, 508, 

application to ascertain the amount of—, 695 
If material fuutUons ipphcations lo Court to do — are not governed by 
this Act 8, 691. 

Minor, date of institution of suit against— 12 , 

cause of action accruing to a minor before his birth, 78 , 

* meaning of—, 80 , 

assignee of minor cannot get the benefit of sec 6 — 8j , 
acl wm Judgment made to a— , 186, 

suit by — after attaining majority to set aside transfer made by 
guardian, (Art 44) , 

application by — to set iside execution safe, 673 
Misdelivery, suit against carrier for compensation for — of goods, 310 
Misdescription correction of— of pvty after limitation does not amount 
to addition of party, 215 

Ifajainrfrr dismissal of suit for— of parties or of cause of action, >53 • 

— includes non joinder, 153 

Mistake made bona fide is sufficient cause (under sec 5), 49, 

— of !w is not sufficient cause 49A , 
suit for relief on the ground of—, 433 , 
suit to set aside decree on ground of—, 433 , 
application for execution against wrong person through—, 711 
Money specif c moveable jroperty docs not mUudc — ,341, 
suit for— juyible for — but, 355, 
mewing of — , 359 , 
suit tor — had and received, 368, 

— charged Upon immoveable property, 54s , 

apphcntiun by dccreishoIJrr to lake ovrl— belonging to judgment 
debtor lying »n Court is not a step-in-aid of execution, ?t6 
•Mortgage, suit lo enforce 1 simple — , 548, 
suit on 1 nglish — , 633, 
suit on— by conditional sale, 549 634, 
suit on usufruct in ry — , 63s » 
suit on equitable — , <136, 

npphcttion for fnd font Insure decree on a—, 692, 
ft| plication for fnal decree for sale upon a — , 692 
Mortgagee in possession niter satisfaction of mortgage is not a trustee, 
104, 

suit to recover property trutsferred by—, (\rt 134), 

suit by a— for possession of immoveable property mortgaged, 569, 631 , 
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adverse possession by — against mortgagor, 614 , 
adverse possession by third party against — , 616 
Mortgage money, suit by mortgagor against mortgagee for non payment 
of— * 473 . 

suit against mortgagor for personal payment of — , 483 
Mortgagor, adverse possession by mortgagee against — , 243, 6x4 » 
adverse possession by third party against — , 5551 616 
MoJeable property standing crops whether — , 307, 319, 320, 

— whether includes money, 341, 410, 
specific—, 341, 345, 

suit to enforce tharge agmnst — pledged, 50S, 
suit to recover — deposited or pledged, 627 
Municipality suit against — for compensation for illegal distress, 254 304 , 
adverse possesion against — , 632 , 
suit by— for possession of a public street or road, 632 
Mutual open and current account suit on a — , 406 
Native Slate is not included in British India, 10 , 

transfer of decree ol a Court of — to a Court in British India, and 
vice versa 710, 711 
Necessary document meaning of, 173 , 

fraudulent concealment of — by drlendant, 173 
Negligence of pleader is not sufficient cause (sec 5) 64 , 

—of pleader s clerk, is not sufficient cause, 64 , 

— of appellant is not sufficient cause, 65, 

—of agents and servants is not sufficient cause, 66 
New contract entered into for a time barred debt, 176 
New statement of law is not a sufficient Cause (sec 5), 60 
bon delivery, suit against carrier for compensation for — of goods, 312 
Non signing of decree effect of — on application for copy, 127 
Notice exclusion of period of — of suit, 164 , . 

application for issue of — to heir of dead judgment debtor is a step in 
aid of execution, 715, 

application for issue of — to the judgment debtor is a Step in aid of 
execution, 715 , 

filing of affidavit of service of — is a stej> 715 , 
application for substituted service of — is a step-in aid, 7‘S* 
issue of — to judgment debtor gives a fresh starting point for 
execution, 717 , 

issue of — to judgment-debtor amounts to revivor of the decree, 734 
Obstruction to immemorial egress of rain water is a continuing wrong, 

— to watercourse is a continuing wrong 221, 

—to easement, 236 , 

compensation for — to a way or water-course, (Art 37), 

— to delivery of possession of immoveable proj erty decreed or sold in 
execution, 674 
Official act or order 2gr , 

suit to set aside—, 2R9 
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014 Act rot to be applied 10 a proceeding instituted after the passing of th 
new Act, 3, 

suit barred by — cannot be revived by the new Act, 3, *52 , 
right preserved by — cannot be taken away by the new Act, 74 673, 
acknowledgment under — and suit under new Act, 19*, 
special provision where the period under new Act is shorter than 
that under — , 246, *47 

application under new Act to set aside execution sale held under — , 
669 

Oral acknowledgment is not valid, 180, 

—evidence as to the contents of document containing acknowledgment, 
1 83 

—application is sufficient to be a step in aid 708 
Order passed in claim proceedings *73 , 

— passed on a claim in proceedings of attachment before judgment, *77 
suit to set aside— of Civil Court In a proceeding other than a suit, 
(Art 13), *85 

Paint taluq suit to set aside sale of— sold for arrears of rent, (Art la) 
Pardanshiti lady fact of appellant being a — is not a sufficient cause 
(set 5). 63 

Partition suit to set aside — ex; ground of fraud, 430, 

, suit for fresh — after setting aside fraudulent — , 536, 

application for effecting — in pursuance of a decree for—, 695 
Partner one— can give a discharge on behalf of another, 89, 

a son ning — is not a trustee for the heirs of the dead partner, 104 
acknowledgment by one — will bind the other partners *07, 
suit by a — for contribution against a copartner, 446 
suit by heir of a dead— against the surviving partners for accounts, 
■ 154 . 

suit by servant partner. 455 

Pirlnerthip acknowledgment by a partner after dissolution of — , 207, 
suit for accounts and share of |>rofits of a d 'solved — , (\rl toft) 453 
suit for dissolution of — ,453 
presumption nbout dissolution of — 453 
suit for assets real sed after dissolution of — , 456, 
suit on a rrgistered deed of—, 457, 4R8 
Ptrty effect of addition or substitution of — during sun, 3t»\, 
transposition of — , 2 19 > 
addition of — In appeal, *t8 

ty Pasturage acquisition of right of — by immemorial user, *38 
P tup ft suit by— after application for pauperism Is rejected, 29, 

appeal bv— after application for leave to appeal as— is rejected 29 
extension of time of application for leave to appeal as—, 41 , > 

fl ng of pauper appeal Is sufficient cause for delay in filing regular 
appeal. 55 

Payment what amounts to—, 195, 

money realised by execution sale whether amounts to — , 195, 3WI, 444; 
actual— noi necessary on the date of endorsement, 199; 
l« — Index 3 
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— by cheque, 201 , 

effect of— of principal or interest, 202 , 

— in part satisfaction of decree gives a fresh period, 205 , 
effect of uncertified — towards a decree, 205, 

application for— of money or debt attached a step in aid of exe- 
cution 715 , 

decree directing — to be made at a certain date, 719 
Penally suit for— or forfeiture under any Statute, Act or Bye-law, 260 
Pending proceedings are not affected by any amendment or change in the 
\«, 5 

Period of grace under sec 31 expiring on a holiday, 34 , 
extension of — for sufficient cause, 249 
Periodically recurring right suit to establish a—, (\rt 131), 
suit for— coupled with claim to property, 499, 540, 
instances of—, 541 , 
perpetual right is not — , 541 

Pernussne enjoyment of easement is not enjoyment as of right, 232 , 
—occupation is not adverse possesson 598, 612 
Personal payment suit by vendor for — of unpaid purchase money, 469 , 
suit by mortgagee against mortgagor for— of mortgage debt, 483 
Perversion, suit for compensation for— of property to other uses, 313 
Physical possession property which is not capable of — , 268 « 

riamt presentation of — with insufficient Court fee, 22, 
proper presentation of — , 22 
presentation of— in wrong Court 22 
Plaintiff meaning of — , 14 145 

Pledge suit to recover money secured by — of moveable property, 356 
Possession suit for— of property, 243 

suit for— of property under sec 9 Specific Relief Act, 259, 
suit for pre-emption is not a suit for — ,272 , 
suit for — after selling aside execution sale, 282 , 
suit for — without soiling aside official act or order, 290, 
suit for — of property comprised in an award in settlement proceed 
mg s . 335 * 

suit for— of property comprised in an order under the C P Code, 339 , 

suit for declaration and confirmation of — , 499, 

suit for— and for setting aside invalid adoption, 491 , 

suit for — and for declaration that an adoption is valid, 494, 

suit by mortgagee for — of mortgaged property* c/*}, 63c, 

suit by private purchaser for — of immoveable property, 572, 

suit by auction purchaser for—, (\rts 137, 138), 

suit for— of immoveable property, (\rt 142), 

meaning of—, 595 , 

presumption as regards— and dispossession, 601 , 
suit for — of Immoveable property (Art 144), 

application for— by a person dispossessed by the decree holder or 
* auction-purchaser, 668 , 
nppl cation for— by auction purchaser, 690 , 
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application by decree holder purchaser for — of property purchased 
is a step-in aid, 715 

Poverty is not a sufficient cause (sec 5), 62 
Preemption no extension of time to suits for — , (Sec 8), 

suit for—, 267 • suit for— is not a suit for possession, 272 , 
limitation for suit for pre-emption where possession was taken by 
sendee before sale, 370, 

limitation for suit for— where there Is no registered sale deed and 
property is not capable of physical possession 271 
Price, suit to recover — of food or drink supplied by hotelkeeper, (Art 8), 
Suit for— of lodging ( \rt 9) 

Suit for— of goods sold and delivered, (Arts 52 54J , 
suit for— of work done for the defendant, (\rt 56), 
suit for— of trees or growing crops, (Art 55) 

Principal part payment of— must be enJorscd by the payer, 198, 
suit by — against agent for account, 410 , 

suit by legal representative of— against agent for account, 416, 
suit by — against agent for neglect or misconduct, 418 
Printer, suit by — to recover costs of printing, 354 
Prisoner, presentation of appeat by — , 23 

Privy Council extension of time for application for leave to appeal to — , 
41, 689, 

exclusion of time requisite for obtaining copies of judgment and 
decree of the High Court, 133, 689, 
appeal against order of subordinate Court refusing leave to appeal 
to—, (\rt 153) * 

application for le«vc to appeal to — , 688, 

order of dismissal of appeal by the — for want of prosecution, 
703. 7». 

application to enforce an order of the — , (Vrt i8j) 

Probate application for — is not governed by this Act, S, 691 
Proceeding prosit, u lion of a — , 146, 
civil — , meaning of, 147, 
termination of n — , 157 , 
order in— other than a suit, 2B6 

Produce, receipt of — of mortgaged lands amounts to payment, 204 
Profits, easement includes it prendre, 228, 
suit for mesne — , 462, 463, 

when the receipt of— may be said to be wrongful, 463 
/VohibiierY order, stay of suit or execution by — , 162 ; 

deduction of time during which— continues, 163 
Promissory note defined, (Sec a), 15, 

* various kinds of suits on a—, (\rls 69 — 76, 80), 
tui on n — pijiblc by mstaln <nts, (\rts 74, 7$) 

Proper Court, application for execution made to the—, 710 
Protest, suit to recover money paid under— for arrears of ». . 
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Puisne mortgagee, right of — to enforce his charge on the mortgaged pro- 
perty or on the proceeds of sale held under the prior mortgage, 553, 
limitation for such suit, 554 
Ham water right to discharge— is an casement, 238 , 

obstruction to the immemorial egress of — is a continuing wrong, 22 1 
Re-admusiCn application for — of an appeal dismissed for want of pro- 
secution, 675 

Receiver can give a valid discharge (sec 7), 96 , 

—is a trustee, 105, 

— of a partnership firm is an agent duly authorised of the firm, 190 
Reciprocal demands are essential to a suit on account stated, 380, 

—are essentia! in a suit on mutual, open and current accoun* 407 
/ ecogmtion application by transferee of decree for — is a step-in aid of 
execution, 715 , 

application by legal representative of dead decreeholder for — is a 
step-in aid, 715 
Redemption, suit for — , 637, 

right of puisne mortgagee to redeem prior mortgage, 553, 
ipphcaiion for execution of decree for — , 701, 

Refund suit for — of consideration upon failure to obtain possession or 
upon subsequent dispossession, 436, 484, 

Refusal to pay, acknowledgment accompanied with — , 189 
Registered suit for breach of a—' Contract, (Art 116), 
meaning of the term, 480, 
when registration is not valid, 269 330 
Release suit on a deed of — , 488 

Remainderman suit by — for possession of immoveable property, 

(\rt 140) 

I ei t suit for recovery of — received by a joint lessor, 378, 
suit for arrears of — ,465, 
suit for — on a registered I abulyit 467, 

•uit for apportionment of — , 50S , 

non payment of — docs not amount to termination of tenancy, 583 T 
non-payment of — does not amount to adverse possess on, 613 , 
suit to enhance — and to recover properly in default, 623 
Repairs, suit 10 recover value of — , 477 
Residue suit for share of — bequeathed by a testator, 516 
Ret judicata is not a 'cause of like nature* (under sec 14), 105 
Restitution appAvcwiion lor — is an application for execution oi the appel 
late decree, 74 699, 722 A, 

suit for — of Conjugal rights is never barred 222, 314 
Resumption suit for — of rent free land, 539 
Retrospective effect Law of limitation has no — , 4 
Rcrenue suit to set aside sale for arrears of—, (Art la), a8i , 

payment of the whole amount of — by one co-sharer, (Art 99) +43? 
mortgaged property sold for arrears of—, 553 
Revenue records, suit for correction of entry In—, 498, 
limitation for such suits, 509 
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Retersioner is not a represcntati\ e of the widow, 14, 

one — docs not derive his title from another, 14, 78, 
when cause of action accrues to a— who was 3 minor or was not 
born at the date of alienation, 78 509 , 
declaratory suit by — , 500 , 
suit by remote—, 500, 509, 524, 
when cause of aUion accrues to a remote — , 509 , 
suit by — after death of female to recover possession, 588 , 
adicrse poscssion against widow does not bar — , 589, 
application by a — to set aside an order of abatement passed against 
another—, 681 

Renew exclusion of time requisite for obtaining copy of judgment m 
computing period of limitation for — , 135 , 
application for restoration of an application for — dismissed for 
default, (Art 160) , 

application for — of judgment by a Small Cause Court, (Art 161) , 
application for— of judgment by a High Court, (Art 162), 
application for— of judgment in other cases, 682 , 

— of judgment gives a fresh starting point for execution of decree, 705 
/fe*itol suit barred by old Act cannot be revived by new Act, 3, 252 
—of previous application for execution 694 
Revuor of judgment, detree or order of the High Court or the Privy 
Council 724 , 

— of decree against one judgment-debtor docs not keep the decree 
alive against another, 724 
Right to sue postponement of — , 389, 398 
Sale application to set aside — on ground of fraud, >72 , 

—giving rive to right of pre-emption, 266 , 

suit to set aside— held by order of Collector, (\rt 12), 
suit to set nude revenue sale nnd sale of palm taluq for arrears of 
rent, (\rt 12), 

suit to set aside— on gramd of fraud, 2S1, 430, 
suit for specific performance of a contract of — ,472 , 
compensation for breach of covenant in — , 485, 
application for final decree for— of mortgaged property, 692 
See also Execution sale 

Sale-cerlt/tcafe application for — is not governed by this Act, 8, G91 
Safe proceeds, suit to recover surplus — after revenue sate, 371 , 

mortgagees charge igimst surplus — where the mortgaged property is 
sold for arrears of revenue, 553 

Sak frorlimalion application for issue of — is a step-in aid of execution, 
7*5 . 

n|(lication for correction of — is a step-in aid, 715 
Seam 111 suit by n — for wiges, (\rt 101) 

Seduction suit for compensation for — of plaintiffs servant or daughter, 
303 

Sri ure, suit for compensation for wrongful— of moveable property under 
legal process, 306, 317, 
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meaning of — , 306 

Servant negligence of — i» not a sufficient cause (sec 5), 66, 
suit for vv ages by household—, 263 , 
suit for wages by — of a temple, 449 , 
suit by— remunerated by a share of the business, 455 
Set off acknowledgment accompanied with a claim to—, 189, 
claim to indemnity by way of — , 40! , 
this tet does not apply to 1 defence by w iy of—, 460 
Shcfreut suit for ousting a — , 508, 

adverse possession against preceding — does not become adverse to the 
sutceeeding— 619 

Short delnery suit for compens ilion for — oi goods J12 
Single front suit to recover money on a — when a day is specified for pay 
ment, 383 

like suit where no such day is specified, 385 
Signing application for copy of decree before — of decree, 127 , 
what amounts to — , i8t , 

— of acknow lodgment by agent, 182 , 

— of account stated, 381 
Slander suit for compensation for — , (\rt 25) 

Awa/I Cause Court application for review of judgment of a — , (Art 161) 
Special damage acts not actionable without — , 224, 

— in action for slander, 302 

Special or local law application of the general provisions of this \ct to — , 
16A, 3 1, 42, 7s 136, 158, 160, 175 245 
Specific mot table properly suit to recover— lost or stolen, 341 , 
suit to recover — injured or detained, 345 
Specific performance suit for— of contract 4-1, 472 
Specific purpose trust for a — , >09, 

wrongful use of property let out for — , 313 
Stamps inability to get— is a sufficient cause, 56 
Stay of execution by Injunction or order, 694 

application for — is not a step in aid of execution, 716 
Step in-aid of execution meaning of — , 714 , 
essentials of a—, 714, 
what is a — , 715, 
what 5 s not a—, 716 

Subjliiidicm no extension of time for application for — , 41, 686, 
effect of — of plaintiff or defendant, fscc 22) , 
application for— of dead plaintiff or appellant, ( Vrt 176), 
application for — -of dead defendant or respondent, ( \rf 177), 
application for— made in the course of execution, 686 , 
application for — made after decree, 686 , 
application for— in second appeal, 686 
Succession certificate tins Act does not govern an application for—, 8, 691} 
application for execution by the decree holder s legal representatives 
without — , 712 

Sufficient cause, meaning of-*, 46, 
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whit is—, 47 59 
whit is not a — , 60 — 68 
Suit does not tnclujc right set Op in defence 7 , 

— doe» not include in appeil or ipphcition, 16, 317 
due of institution of — , , 

present'd ion of — with insufficient Court fee, 22, 
whit amount* to proper present it ion of — , 22 , * 

—does not include 1 complaint of i criminal offence, lG<)\ 

Surety payment by principal debtor whether gives a fresh Stirling point 
against—, 203, 210, 

suit to recover money from i — , 382, 477 
suit by — against pnncipi! debtor, (\rt 81), 
suit by — agunst a ro surety, ( \rt 82) 

application for irrest of— of judgment-debtor is a step in aid of exe- 
cution, 715 

application for execution agunst— whether keeps the decree alive 
igatnst the judgment debtor, 721 

Surplus collections suit by mortgagor to recover— received by mortgigee 
ifter satisfaction of mortgage, 452 
Stirp lus sile proceeds , see ’ site proceeds * 

Suspension no — of time when it once begins to run, too 
Symbolical possession effect of— tal en by auction purchaser, 580, 

— when amounts to actual possession, 580, 595 
7<iefemg of adverse possession, it, 523, 604, 622 
Tenancy termination of—, 58J 

Tenant suit by landlord to recover possession from—, (\rt 139), 
adverse possession by — , 597, 613 
Termination of proceedings (sec 14), 257, 

—of suit, 404 
— of agency, 416, 

—of tenancy, 5R3 

Tfimnnoi account whether 1 loin or deposit, 36’ 

Title, suit for declaration of — , 499, 

suit for breach of covenant of — , 484 

Transfer of area of property from the jurisdiction of one Court to that of 
• another, 710 

Transfer of decree from one Court to another, 710, 

— from a Court in Native State to a Court In Ilritish India, 710, 711 , 
—from Dntish Court to a Court in a Native State, 7x1, 
application for— is a step-in aid of execution, 715 , 
application for — does not amount to revivor of the decree, 724 
Transposition o! party does not amount to addition of party, 219 
Trees suit for compensation for cutting — , 321, 

suit by lessor for value of— cut down by lessee, (Art 108) 

Trespass Is a continuing wrong, 221, 324, 

compensation for— upon immoveable property, 324 
Trust, vesting In—, 10S, 

—for n specific purpose, 109, 
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resulting — ■, no, 
implied — , tit , 
constructive — , 112 , 

suit to recover money settled on invalid—, 506 
suit for declaration that alienation of — property i> invalid 498, 
suit for damages for improper management of — funds, 508, 
property conveyed or bequeathed in — , 560 
Trustee application for the appointment of— is not go\erncd by this Act, 8 
meaning of — , (sec 2), 
who is and ttho is not a — , 104 105 , 

Government cannot be a — 106 
— de son tort is an express — (see 10) 105 
invalid appointment of — , > 13 , 

a succeeding — is not a legal representative of the preceding — , 114, 
suit against the estate of a deceased — for compensation for breach 
of trust, (Art 98) 

suit for enforcement of personal right of — , 117, 118, 506, 
suit to recover property transferred by — , (Art 134) 
adverse possession by — , 618 

Under tenure suit to avoid — in an estate sold for arrears of revenue, 412 
Undue influence suit to set aside instrument on ground of — , 42* 

Use and occupation suit for damages for — 46s, 5°® 

Vakalatnama fiting of a defective — whether sufficient cause, 59 
Infeil suit by — to recover his fees (Art 84) 

Valuable consideration assign for — from a trustee 115 
transfer for — by trustee or mortgagee 564 , 
good faith is not essential for — , 116 564 
Vendor suit by— to enforce his hen for unpaid purchase money 469 55* 
suit by— for personal payment of unpaid purchase money, 460 
— being out of possession at the date of sale 57J 
adverse possession by — 617 
Void sales need not be set aside 281 

—act or order of Government officer In official capacity need not be set 
aside, 288 

— transfers made by guard an need not be set aside by m nor, 330 
— instruments need not be set asi !e or cancelled 420, 

— execution sales need not be set aside 670 
Wages suit for — of servant artisan or labourer, 262 
suit foi— of a seaman, (Art 101) 
suit for — by ocher person «, (Art ids) 

Warner meaning of—, 393 

principle of— applicable to decrees payable by instalments 7 1<1, 

—of the statute of 1 nutation is not permuted, 26 
n<u/e su t to restrain — , (Art 41), 

suit by reversioner to restrain — of moveable properties by the widow 
326 

Watercourse obstruction to a— is a continuing wrong 221, 
compensation for obstruction to n— , 323 , 
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compensation for dnerting a — (Art 38) 

II n nifringeni nt of n„ht ft — 1» 1 continuing wrong, 221, 
suit f r < t ni|>» ns mon for obstruction to a — , (Art 37) 

II iJrei Hindu — omnot mile a \ 1I1J neb now 1 dgment, 190, 
alienation bj-^ 525 

adserse possession against — doe» not bar retersionrrs, 589 
Hi/ refusal of — to return to her husband is n continuing wrong, 2ii 
suit for recovery of—, 222, 314 


II ilhdr ri at of previous suit does not entitle plaintiff to deduct the time 

in subsequent suit, 154 , 

— of appeal gives fresh starting point for exMruii&n of the decree, -04; 
effect of — of an applicmon for execution, 714 

II I fnester application for summoning— is a strp., n ai| of execution, 7 i S 
H rung Court presentation of pi tint ui—, 22 , 

time barred appeal presented before—, 2^ , 
exclusion of period of closing of—, 37 , 
taking of proceedings m-through bona fj e miiriU , f 
cause (sec s). S» , 


protttution of suit in— in 
dosing of— in which suit 
appeal preferred in a—. 


good fanh and wnh due d Ug^ ct , fJ , f 

is fled through mistake, jrr 

703 






